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This is an appeal from a final judgment of the United States

District Court for the District of Arizona. The case was tried

to the court which awarded plaintiff-appellees $429,883.40 as

damages for defendant-appellants' refusal to sell them $250,000

worth of real property for $325,000. The property in question

is one-half a lumber mill in Winslow, Arizona.
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The questions for decision below were whether the parties had

in fact made a contract and, if they had, the extent of appellees'

injury.

The court below found a contract. Although the only evidence

of record demonstrated that the fair value of one-half the mill

was in the neighborhood of $250,000, the court estimated and

projected fifteen years into the future the profits it found appellees

might have earned from ownership of one-half the mill. It then

discounted this figure at four percent to arrive at appellees'

swollen award.

Appellees succeeded in convincing the court below to ignore

or sweep aside the business realities of the transactions which

led to this litigation. The District Court accepted appellees' con-

tention that the parties' conduct be viewed as occurring in a

never-never land where options remain open forever and the

value of any property can magically be trebled by estimating

"future profits." All this is far removed from the actual workings

of the market place at Winslow, Arizona. It is contrary to law.

JURISDICTION*

The District Court took original jurisdiction of this case under

the provisions of 28 U.S.C. § 1332. The matter in controversy,

exclusive of interest and costs, exceeded $10,000. (Amended

Complaint, Paragraph II (R. 30); Amended Findings of Fact,

Paragraph 3 (R. 183)). The individual appellants were all

citizens of the State of New Mexico. They were the sole members

of appellant partnership. (Amended Complaint, Paragraph 1(b)

(R. 29); Answer to Amended Complaint, Second Defense, Para-

graph I (R. 35); Amended Findings of Fact, Paragraphs 2,

5 (R. 183-184)). The individual appellees were all citizens of

the State of Arizona. They were the sole members of appellee

partnership. (Amended Complaint, Paragraph 1(a) (R. 29);

Amended Findings of Fact, Paragraphs 1, 4 (R. 183-184 )).

*The references in this brief to the printed record are thus: (R. 101) ;

the references to the exhibits thus: (Ex. A)

.
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This Court has jurisdiction to review the Judgment of the

District Court under the provisions of 28 U.S.C. § 1291. The

Notice of Appeal was filed in the District Court within 30 days

after entry of final judgment (R. 201-202). Rule 73, Federal

Rules of Civil Procedure.

STATEMENT OF THE CASE

This is an action for damages for failure to sell a one-half

interest in an Arizona lumber mill and its appurtenant property.

The Nagel family, including Robert Jenkins, the son-in-law of

the house, owned and operated a large lumber mill in Winslow,

Arizona, as Nagel Lumber & Timber Company. The Nagels,

Jenkins, and Nagel Lumber & Timber Company were plaintiffs

below, and they are appellees in this Court. There was another

lumber mill in Winslow. It was owned and operated by the

Gallaghers and the Kaplans, doing business as Arizona Timber

Company, New Mexico Timber Company, and Bernalillo Lumber

Company. This latter mill is the mill in issue in this proceeding.

This mill and its appurtenant property are sometimes referred to

in the pleadings and in the transcript as the "Gallagher Prop-

erties." Maurice Liberman and his two brothers, Joseph and

Jack Grevey, were residents of Albuquerque, New Mexico. They

also were active in the lumber industry, doing business as Duke

City Lumber Company. Duke City purchased the Gallagher Prop-

erties from the prior owners. When Duke City later refused to

sell a one-half interest in the Gallagher Properties to the Nagels,

Jenkins, and Nagel Lumber & Timber Company, the Nagel family

and their company brought this action against Duke City and its

partners. Maurice Liberman, the Greveys, and Duke City Lumber

Company were defendants below. They are appellants here.

In the late summer of 1958 the prior owners of the mill offered

to sell the whole mill to appellees for $500,000 cash (R. 275-276,

288, 310, 326, 375, 1807, 1905), but appellees did not accept this

offer (R. 312-315, 333-335, 375-378, 430-434, 448, 1813-1814,

1828-1832, 1904-1908). In early September of the same year
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appellants offered $500,000 for the whole mill (Ex. 1 (R. 1414-

1419); (R. 785-786, 1501-1502)). They had good reason to

believe that their offer would be accepted (R. 872, 961). The

prior owners had, however, promised appellees that they would

have a right of first refusal should an offer for the mill be

received (R. 271-274, 309, 1786-1798, 1895-1904). When the

prior owners failed to accept appellants' offer, appellants thought

that appellees might have bought the mill (R. 786-788, 1528-

1530). In fact, they had not, but while appellant, Maurice Liber-

man, was in Winslow finding this out (R. 381, 1838, 1916), the

parties discussed the lumber business in the surrounding area,

discovered that each wanted the mill for a particular and different

purpose and that their separate interests in purchasing it were

neatly complementary (R. 282-283, 329, 383, 397, 446-447,

1838, 1921).

Appellants were New Mexico lumber operators whose only

contact with Arizona was that they controlled a large block of

the only privately-owned timber in the Winslow area (R. 290,

782, 1462-1465). Timber-cutting contracts required that all this

privately-owned timber be cut by 1965 (R. 689-690). Appellants

needed an Arizona mill to mill their Arizona timber (R. 1326).

Appellees controlled another block of the same privately-owned

timber (R. 307). As the owners of the only other mill in the

Winslow area, they already had a mill of capacity sufficient to

mill all their privately-owned timber within the required seven-

year period (R. 397, 445-446). But, as aggressive businessmen,

they wanted to purchase their chief competitor at the end of

that period when the local supply of privately-owned timber

would be exhausted (R. 397)

.

In light of these complementary desires of the parties, their

conversation in Winslow inevitably drifted toward a considera-

tion of the benefits to be derived from buying the mill together

(R. 282-283, 329, 383, 446-447, 1838, 1921). Each felt that he

could assist the other in effecting a purchase and stated that he

would do so. Although the District Court found that the parties
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had reached an incredibly detailed oral agreement (Amended

Findings of Fact, Paragraph 11 (R. 186-187)), in fact, the en-

tire conversation was highly informal. It was simply understood

that purchasing the mill together was a good idea (R. 1539) -

Maurice Liberman was, on his return to Albuquerque, to prepare

an agreement for the parties (R. 284, 293, 335, 386-387, 393,

794-796, 1548, 1571, 1839, 1922).

On his return to Albuquerque, Maurice Liberman prepared and

signed two letters for acceptance by appellees (Ex. 3 (R. 1422-

1423); Ex. H (R. 1756)). Appellee, Robert Jenkins, signed one

which provided:

"It is our understanding that you have a 'first refusal agree-

ment' with Arizona Timber Company to buy out their Plant

at Winslow, and, if you turn down this option it is our

understanding that we are second in line to buy the Plant.

"It is now mutually agreed that in case either of us, (and

by this is meant, the companies controlled by the Liberman

Group as one party; and the Nagel Lumber and Timber

Company or any company controlled by the Nagel family

as a second party) will take-up the proposition made by

Arizona Timber Company and buy out the Winslow Plant

from ahem, then our companies will have the option to par-

ticipate in that purchase on a fifty-fifty basis at the same

terms as the purchaser will get from the Arizona Timber

Company.
"This option remains in force until April 30, 1959, and will

be automatically extended for six month periods unless can-

celled by mutual consent." (Exhibit 3 (R. 1422-1423);

(R. 393-394, 455, 799, 1584-1585, 1930-1934) )

.

The other letter, which concerned appellees' purchase of appel-

lants' interest in the mill in seven years' time, was never signed

by appellees (Ex. H (R. 1756) ;
(R. 340, 447, 1856) )

.

Appellees informed the prior owners that they did not want

to purchase the mill (R. 395, 1935). Three weeks later Maurice

Liberman flew to New York, and, after almost twenty-four hours'

hard bargaining, finally arranged to buy the mill for $650,000,

on terms, nothing down (R. 808-826, 917-941, 1226-1238, 1628-

1667) (See Ex. 4).



6

There is conflict in the evidence on the question whether appel-

lees clearly understood the terms on which appellants purchased,

but, in any case, all agree that appellees were given an opportunity

to participate on a fifty-fifty basis in the negotiation and purchase

of the mill but chose not to do so at that time (R. 300-304, 342-

356, 369-370, 813-826, 927-936, 1199-1205, 1228-1238, 1636-

1665, 1866-1880, 1950-1954). Since Maurice Liberman had pro-

vided in the first letter agreement that any option granted was to

remain open until cancelled by mutual consent, he clearly had

intended "participate" to allow participation only at the time of

purchase from the prior owners (R. 829, 832-833). Appellees,

of course, have contended that they could participate after the

initial purchase.

Each of the parties was clear in his own mind that the letter

agreements alone determined their rights and obligations (R. 338,

340, 393-394, 449-450, 832-833, 1849, 1854-1857, 1932-1934).

Each interpreted the letters differently, and each acted throughout

in a manner consistent with his own interpretation. Appellees even

acted as though they had signed the second letter (See Ex. 2 (R.

1422)). When appellees some months later demanded that they

be allowed to purchase one-half the mill for $325,000, appellants

refused to allow them to do so (R. 305-306, 356-360, 403-412,

827-831, 947-957, 1369-1400, 1576-1577, 1676-1686, 1942-1949).

Appellees then brought this action in the Federal District

Court for the District of Arizona and, without having put out

a penny, were awarded $429,883.40 on the novel theory that

when the fair value of income-producing property is less than

contract price, the court can estimate future profits and award

them instead.

SPECIFICATION OF ERRORS

(l) The District Court erred in finding that the parties reached

any agreement concerning the purchase and operation of the mill

during their informal conversation in Winslow. Such findings

are clearly erroneous. They are not supported by the evidence,



7

and they are contrary to law. The parties had neither the intention

nor, considering the nature of the transaction discussed, the ability

to reach an agreement at that time.

(2) The District Court erred in concluding that the parties

made a valid, lawful contract granting an option when Robert

Jenkins signed one of the two letter agreements drafted by

Maurice Liberman. Appellees recognized that the finding of a

perpetual option to participate in the purchase of the mill at the

same terms secured by the initial purchaser would be an absurdity

and would be fatal to their case. The District Court disregarded

the evidence and controlling authority under the statute of frauds

and the parol evidence rule to find an option to participate which

would expire April 30, 1959. Moreover, any agreement reached

was void for vagueness. Appellees, in any case, did not accept

appellants' offer.

(3) The District Court erred in awarding excessive damages.

(4) The District Court erred in failing to hold that the proper

measure of damages was the difference between appellees' cost of

performance and the market value of one-half the mill.

(5) The District Court erred in concluding that appellees were

entitled to more than the difference between cost of performance

and the market value of one-half the mill if they were awarded

the profits it found they might have earned from ownership

of one-half the mill.

(6) The District Court erred in awarding damages without

taking into account the cost of appellees' performance.

(7) The District Court erred in awarding as special damages

anticipated profits in excess of the difference between the cost of

appellees' performance and the market value of one-half the mill.

There is no evidence whatever in the record to sustain an award

of such special damages. On the contrary, the evidence indicates

that the parties were bargaining not for profits to be earned from

operating the mill together, but for something altogether dif-

ferent.

(8) The District Court erred in computing the profits it

awarded.
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SUMMARY OF THE ARGUMENT

(1) The District Court's rinding that the parties reached any

agreement concerning purchase and operation of the mill during

their informal conversation in Winslow is not supported by

the evidence. The parties in Winslow did not intend to affect their

legal relations. Moreover, any agreement intended to be reached

in Winslow was void for vagueness.

(2) The District Court's conclusion that the parties made a

valid, lawful contract in Albuquerque is clearly erroneous. There

was no meeting of the minds of the parties. A finding that any

option granted was to expire was a crucial step in reaching the

conclusion that there was a contract. The District Court found an

option which would expire April 30, 1959. Such finding is con-

trary to the clear terms of the writing. It is without support in

the evidence. And in making such rinding the District Court was

influenced by an erroneous view of the law; it disregarded the

statute of frauds and the parol evidence rule. In any case, any

agreement reached in Albuquerque was void for vagueness. In

addition, the conclusion that the parties made a valid, lawful

contract was clearly erroneous because appellees did not accept the

full terms of appellants' offer.

(3) The District Court erred in awarding grossly excessive

damages. The damages awarded were nearly 75% more than the

total value of the property which appellants refused to sell

appellees.

(4) The District Court erred in failing to apply the ordinary

measure of damages for breach of contract to sell real property.

If the District Court had applied the proper measure of damages,

the difference between appellees' cost of performance and the

market value of one-half the mill, the court could not have

awarded any damages at all. The only evidence of the value of

the mill demonstrates that it was worth less—not more—than the

contract price at which appellants claimed the right to buy it. An
award of $429,883.40 as the difference between appellees' cost of

performance and the market value of one-half the mill is not
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supported by the evidence and is contrary to the evidence and

clearly erroneous.

(5) The District Court estimated and projected fifteen years

into the future the profits it found appellees might have earned

from ownership of one-half the mill. It then discounted this

figure at four percent. The result of this computation, $429,-

883.40, was vastly in excess of the difference between appellees'

cost of performance and the market value of one-half the mill.

The District Court's award is clearly wrong because the present

value of future profits must equal the difference between the dis-

counted value of what is expected to be received from income-

producing property and the value of what is presently paid to buy

the property. In this case that was the difference between appel-

lees' cost of performance and the market value of one-half the

mill.

(6) The District Court did not take into account the cost

of appellees' performance in awarding damages. In failing to

do so, it was influenced by an erroneous view of the law.

(7) The District Court awarded appellees the profits it found

they might have earned from ownership of one-half the mill. A
finding that appellants and appellees contemplated the mill

would earn profits in the future was a crucial step in awarding

future profits. "Contemplated" in the field of special damages

means "bargained for." A finding that future profits were con-

templated by appellees is without any support in the evidence

whatsoever. The evidence is directly to the contrary. They were

bargaining for a "position in the forest" (R. 397-398), and there

is no evidence what this was worth. It was certainly not worth

$429,883.40.

(8) The District Court's computation of future profits is

clearly erroneous. It is speculative and hypothetical. A finding

that appellees were reasonably certain to have derived profits

from milling timber not under contract is not supported by the

evidence. Moreover, in awarding profits to have been derived

from milling timber not under contract, the District Court was
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influenced by an erroneous view of the law. A recent decision of

this Court requires that the award of profits to be earned from

milling government-owned timber not under firm contract be set

aside as speculative and hypothetical. Peters v. Lines, 215 F.2d

919 (9th Cir. I960). In any case, a projection of future profits

stretching over a fifteen-year period is too lengthy to meet the

standard of reasonable certainty. Finally, assuming a profit factor

which did not vary with the level of operation of the mill is

obviously unrealistic and contrary to the evidence.

ARGUMENT

(1) The District Court Erred in Finding That the Parties Reached
Any Agreement Concerning the Purchase and Operation of

the Mill During Their Informal Conversation in Winslow.

Lumber mills are complex industrial plants filled with expen-

sive machinery. Successful management of such industrial plants

requires consummate skill and is highly compensated. Agree-

ments for the sale of lumber mills are forty-page leather-bound

volumes filled with tightly-drafted lawyers' language which has

been hammered out during long conferences (Ex. 4) ;
(R. 1376) )

.

Even a simple milling contract is a six-part mass of cross-

references and complicated details (Ex. 5 (R. 1424-1433)).

Lumbermen may discuss in a casual way of a Saturday afternoon

the purchase, operation, and use of a lumber mill, but agreements

for the purchase of lumber mills, agreements to operate lumber

mills, and agreements to mill timber are not made without some
formality and, even then, only after detailed examination and

attempted resolution of the innumerable complexities involved.

Yet, the District Court found that the parties in Winslow
orally agreed that appellees would withdraw from negotiations

for the purchase of the mill, that appellants would buy it, that

appellees would have an option to purchase a one-half interest

in the mill, that on exercise of the option the business would be

jointly operated, and that milling prices were fixed (Amended
Findings of Fact, Paragraph 11 (R. 186-187)). All this is not

supported by the evidence.
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Maurice Liberman's visit to Winslow on Saturday, September

20, 1958, must be viewed in context. He went to Winslow to find

out whether appellees had purchased the mill (R. 381, 786-788,

1528-1530). The evidence is uncontradicted that his conversa-

tion with Mrs. Nagel and Robert Jenkins was wide-ranging and

of a general nature (R. 279-296, 318-320, 326-332, 337-338,

361-367, 378-393, 788-797, 875-904, 1540, 1545-1560, 1565-1571,

1837-1857, 1916-1929). Each of the parties was an experienced

lumber operator. Each owned more than one mill (R. 702-703,

778-781, 937, 1454-1456). They knew what was involved in the

purchase of a large milling operation (R. 434-435). Existing

inventory, management of the mill, ownership of the timber,

salaries, financing, form of the enterprise are only a few of the

myriad complexities which leap immediately to mind. If they were

touched upon at all, they were lightly brushed over (R. 283-293,

330-332, 337-338, 361-367, 383-384, 389, 390, 392, 436-439, 796-

797, 844-845, 882-885, 897-898, 935, 1546-1547, 1843-1857, 1884-

1888, 1916-1929). As Mrs. Nagel told Maurice Liberman, the

parties were simply exchanging ideas (R. 792, 795-796, 1548).

An agreement is an expression of a common intention to affect

legal relations. See Moore v. Smotkin, 79 Ariz. 77, 283 P.2d 1029

(1955). Perhaps the evidence would support a finding that the

parties in Winslow discussed purchase of the mill, but a finding

that they agreed to purchase the mill is not supported by the evi-

dence. The parties in Winslow did not intend to affect their legal

relations, and a finding that they agreed on operation or on

milling terms is absolutely without support in the evidence (R.

283-293, 330-338, 361-367, 383-384, 392, 436-439, 795-797, 844-

845, 882-885, 897-898, 935, 1546-1547, 1843-1857, 1884-1888,

1916-1929).

"Mr. Romley: Did the parties reach an agreement with

regard to the continuance of this milling agreement under the

new purchase if one should be consummated?

"Mr. Jenkins: [One of the appellees] I would have to

answer no, sir * * *." (R. 392).

"Mr. Moore: Did you actually have an agreement with

Mr. Liberman that if this mill were bought and you both
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participated in it or exercised an option in it or were in it

that you would manage the operation of the mill at Win-
slow ?

"Mr. Jenkins: The way you termed it, I would have to

answer that is right. We did not have an absolute agree-

ment." (R. 438).

This Court in Joseph v. Donover Co., 261 F.2d 812 (9th Cir.

1958), was presented with a transaction almost identical to that

presented here. Plaintiff-appellant alleged that he had been de-

prived of an opportunity to participate with defendant-appellee

on a fifty-fifty basis in the purchase from a third party of valuable

timber properties. A casual discussion was the basis for the alleged

agreement. The District Court found that there was no agreement.

Its analysis of facts startling similar to those presented here was

so clear and cogent that this Court simply wrote a short opinion

and quoted in full text the oral opinion of the trial judge. With

only slight adjustment parts of that opinion would have served

as a proper opinion of the District Court in this case:

' 'I have no doubt that [plaintiff] may have spoken hope-

fully of the matter. Surely, he wouldn't have come by the

way of Portland on his way to California from Chicago if

he didn't have hope something of profit might develop. It

is quite likely that he did speak hopefully of the matter

and perhaps expressed the hope or even suggession that

somehow or other, sometime or other, a deal might be worked
out. However, let us keep in mind, now, gentlemen, that

here are two total strangers that at that time never have had
any transactions before and neither one knows much about

the other. Neither one of them knows much about the

Kinzua properties or the basis of their possible purchase.

[Plaintiff] didn't know much about it. All he knew was
that [the third party] said Kinzua was for sale. That is

oil *H H^ 5|C

' 'It is difficult for me to believe that a man like [defend-

ant] who has lived as long as he has and been in business as

long as he has and has stayed out of bankruptcy as long as

he has, would buy a "pig in a poke" within a matter of a

few hours of meeting a man that he never had seen before
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excepting sometime long prior in St. Louis and then only

across the room, a man as to whom he knows practically

nothing; and that [defendant] would immediately and

readily over a casual drink agree to a 50-50 joint purchase

in a transaction that was going to run into multiple millions

of dollars. I don't believe it. That is not to say it might not

have happened, but I don't believe it, and it happens to be

my responsibility, at least in the first instance, to decide the

fact. * * *

" 'In my judgment, gentlemen, for better or for worse, the

words and actions of these parties, [defendant] and [plain-

tiff] taken together, in other words, the express words and

the conduct, all of it taken together, amount to no more, at

the very most, than an understanding that Kinzua would

be investigated and the possibility explored of a deal in

which each of them might participate in some manner and

to some extent never specified. I think that is the most you

can say about it. I think there was no agreement at all, except

at most to investigate and explore possibilities. * * *' " (261

F.2d at 821-822).

An agreement is something definite, something almost tangible.

The law exists to give force to agreements, not to conversations,

negotiations, or mere hopes. If it were assumed, contrary to fact,

that each party understood what the other was bargaining for,

and, contrary to law, that the statute of frauds did not apply,

there would still, after the conversation of September 20, 1958,

have been no agreement. The finding that purchase was agreed

upon is not supported by the evidence of record, and the find-

ings that joint operation and milling terms were agreed upon are

absolutely unsupported (R. 283-293, 331-332, 361-367, 383-384,

392, 436-439, 795-797, 844-845, 882-885, 897-898, 935, 958, 1546-

1547, 1843-1847, 1884-1888, 1916-1929).

But, even if these findings were true, it is incontrovertible that

if neither party had made a further move after the Winslow con-

versation, the matter would have been at an end. The parties,

would, as a matter of law, have been held to have negotiated, to

have found that, subject to all kinds of further bargaining, it
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looked as if there might be an area of potential agreement. How-
ever, so long as negotiations were still open, and here, because

of the awesome complexity of the transaction being considered,

they were still open, they could break down (R. 434-435). The

evidence is uncontradicted that vast numbers of essentials were

undecided (R. 283-293, 330-338, 361-367, 383-384, 392, 436-439,

795-797, 844-845, 882-885, 897-898, 935, 958, 1546-1547, 1843-

1847, 1853-1854, 1884-1888, 1916-1929).

"Mr. Moore: Would you have had any reference to

working capital?

"Mrs. Nagel: Not at that time." [September 20, 1958.]

(R. 362).

"Mr. Moore: You had no agreement about the operation

of it [the Winslow mill], at all, did you?

"Mrs. Nagel: No, sir." (R. 364).

"Mr. Moore: You had no agreement with respect to

whose timber would go through this mill either, did you?
"Mrs. Nagel: No, sir."

"Mr. Moore: You had no agreement with respect to

whether you would operate both mills in Winslow or only

one?

"Mrs. Nagel: No, sir." (R. 365)

.

"Mr. Moore: What discussion did you have if any about

sharing profits or losses ?

"Mr. Jenkins: I don't believe we had any discussion, but

I think the same would be true of his timber, that if he
owned the timber, it was generally felt that he would get all

the profit off his own timber." (R. 1924)

.

Had the parties intended to reach an agreement it would have

been void for vagueness.

"An offer to buy or sell realty must be so definite and un-

ambiguous that, upon acceptance, the nature and extent of

the obligations of the parties to the agreement shall be cer-

tain, or of such certainty that the intention of the parties

can be collected by fair implication. It must be complete in

itself and not leave terms for future negotiations." Ray v.

Frye, 58 Ariz. 340, 119 P.2d 941, 943 (1941).

And, once again, Joseph v. Donover Co., is apropos:
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" 'Certainly none of the essential elements, let alone the im-

portant details of execution, of so important a venture con-

tract were ever expressed and cannot be reasonably implied.

Under the evidence which to me seems credible, the rela-

tionship between these parties at best is so vague, indefinite

and speculative, that as a trier of fact I cannot find assent

and agreement on minimum elements amounting to a legally

enforceable contract. I am not going to discuss the matter

of consideration or any other particular negativing contract,

because in my judgment the first essential element of the

case, that is, agreement to make a joint purchase, is lacking.'
'

(26lF.2dat822).

It was clearly erroneous to find that the parties agreed to any-

thing at Winslow.

(2) The District Court Erred in Concluding That the Parties Made
a Valid, Lawful Contract Granting Appellees the Option to

Acquire from Appellants, After the Letter's Initial Purchase,

an Undivided One-Half Interest in the Mill at the Same Terms

Appellants Could Secure from the Prior Owners.

First, there was no meeting of the minds of the parties.

One thing is clear from the evidence: At Albuquerque on

September 23, 1958, the parties for the first time intended to

make an agreement. They sat down and signed something (R.

297, 393-394, 455, 799, 1584-1585, 1930-1934). Apparently the

fact that each party intended an agreement was sufficient to enable

the District Court to satisfy itself that each party intended the

same agreement. In order to reach this conclusion, the District

Court disregarded the evidence and settled rules of law.

One need look no further than the unambiguous language of

the first letter agreement to determine the duration of the option

to which Maurice Liberman intended to agree:

"This option remains in force until April 30, 1959, and will

be automatically extended for six month periods unless can-

celled by mutual consent." (Ex 1 (R. 1423)).

What was involved here was an option to participate in the

purchase of a lumber mill on a fifty-fifty basis at the same terms
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the initial purchaser could secure from the prior owners. An

option is simply the privilege to watch market conditions over a

period of time without risk of a rise in the price of the subject

property. Obviously, an option can be denned only in terms of

time. Maurice Liberman defined the option to which he intended

to agree as open forever unless cancelled by mutual consent. He

must, then, have intended to allow participation only at the time

of the initial purchase from the prior owners (R. 832-833, 951).

In that context participation by the optionee until he himself

chooses to release his option is meaningful. In any other context

it is an unthinkable absurdity. Appellees themselves recognized

this:

"Mr. Moore: As you interpret it, then, after April 30th

it had to be renewed ?

"Mrs. Nagel: Renewed, yes.

"Q. It didn't automatically extend?

"A. Well, I wouldn't think that would be Mr. Liberman's

intentions." (R. I860).

That appellees would ever agree to terminate an option to par-

ticipate after the initial purchase at the same terms appellants

had secured from the prior owners would be even more incredible

than the existence of such an option itself.

The evidence shows that Maurice Liberman had good reason

for wanting appellees' help in purchasing the mill at the time

of initial purchase and for wanting an option that would be open

forever. He wanted the right to participate with the Nagel's

should they buy the mill. He needed financial assistance at the

time of arranging for the initial purchase, not later (R. 349-355,

813-819, 823-826, 930-931, 1231, 1636-1665, 1870-1880), and

previous business dealings with the mill's prior owners had con-

vinced him that they were likely to be dilatory in coming to a

firm agreement (R. 797-798, 1556, 1574). His good judgment

on this point was confirmed. He consistently and forcefully main-

tained throughout his deposition and during the course of the

trial that he had intended a perpetual option and he restated his

reasons again and again (R. 797-799, 832-833, 976, 1556, 1580-
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1582, 1726). That he intended the option to which he thought

he was agreeing to remain open until cancelled by mutual con-

sent confirms that he clearly intended to allow the optionee to

participate only at the time of the initial purchase at the same

terms the initial purchaser could secure from the prior owners

of the mill (R. 832-833, 1582).

Appellees, on the other hand, have throughout ably and in-

sistently urged that the duration of the option to which they

intended to agree was to be seven months and seven days, no

more. Actually it is not quite fair to state that appellees have

"throughout" taken this position, since, in their original com-

plaint, they alleged that the option which they had was auto-

matically to be extended for six-month periods unless cancelled

by mutual consent (Complaint, Paragraph VI (R. 20)). They

must have realized how incredible such an allegation was when

coupled with their contention that they could participate in the

purchase of the mill, after the appellants had purchased it, at the

same terms appellants could secure from the prior owners. At any

rate, the amended complaint alleged that the option was to expire

April 30, 1959, (Amended Complaint, Paragraph VI (R. 31-

32)), and appellees have, since filing the amended complaint,

consistently urged that the duration of the option to which they

intended to agree was to be seven months and seven days, no more.

Accepting for the moment appellees' timely second thought

that they secretly intended, on signing the first letter, to agree

to a truncated option to participate after the initial purchase, the

evidence of record demonstrates that each party intended an

option of different duration and hence an altogether different

agreement. In Arizona, as elsewhere, the Peerless case* is still gov-

erning authority. There must be a meeting of the minds.

"
"It is elementary that before there can be a binding con-

tract there must be mutual consent of the parties * * *.'
"

Spellman Lumber Co. v. Hall Lumber Co., 73 Ariz. 322, 241

P. 2d 196, 198 (1952); Ray v. Frye, 58 Ariz. 340, 119 P.2d

941, 943 (1941); Wadin v. Czuczka, 16 Ariz. 371, 146 Pac.

491, 493-494 (1915) ; Schuehle v. Scbuehle, 21 Wash. 2d 609,

152 P.2d 608, 608-610 (1944)

.

"Raffles v. Wichelhaus, 2 Hurl. & C, 159 Eng. Rep. 375 (1864).
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The Colorado Court in Wilson v. Perkins, Colo , 363

P.2d492 (1961), has stated it well:

' 'A fundamental contractual requirement is that of certainty.

The minds of the parties must have met. When one party

may have intended a certain obligation, and the other party

a different one * * * no contract results.' "
( Colo ,

363P.2dat494).

If the trial court's finding concerning appellees' intention is

accepted, the evidence is clear that the parties each intended to

agree to an option of different duration and hence to an altogether

different option. As the cases cited demonstrate, such an intended

agreement is no agreement at all. There is no credible evidence

whatsoever that both parties intended to agree to an option to

expire April 30, 1959.

Yet the District Court concluded that appellants had agreed to

an option which was to expire April 30, 1959. A finding that

April 30, 1959, was the cut-off date was, of course, essential to

appellees' case. Such finding was directly contrary to the clear

language of the writing. It was contrary to the consistent testi-

mony of Maurice Liberman. He clearly intended only an option

by the terms of which each party could join with the other only

at the time of the initial purchase and that that right would

continue until cancelled by mutual consent. One of appellees'

attorneys of record testified that cancelled by mutual consent

means cancelled by unilateral action, i.e., without mutual consent

(R. 1398). This would be inherently incredible even if it were the

testimony of a disinterested witness, which it was not. But, in

any case, the District Court could not lawfully find that the

parties agreed to an option to expire April 30, 1959.

What was involved here was an option to participate in the

purchase of a lumber mill on a fifty-fifty basis at the same terms

as the initial purchaser could secure from the prior owners. The

lumber mill was real property, no one denies it.

Arizona Revised Statutes § 44-101 (6) provides as follows:

"No action shall be brought in any court in the following

cases unless the promise or agreement upon which the action



19

is brought, or some memorandum thereof, is in writing and

signed by the party to be charged, or by some person by him

thereunto lawfully authorized: * * * 6. Upon an agreement

for leasing for a longer period than one year, or for the sale

of real property or an interest therein. Such agreement, if

made by an agent of the party sought to be charged, is in-

valid unless the authority of the agent is in writing, sub-

scribed by the party sought to be charged."

Whatever the terms of the different options to which the

parties have stated they intended to agree, it is clear that any

option to purchase one-half the mill falls within the Arizona

statute of frauds because it is an option to purchase real prop-

erty. As such, it is unenforceable unless evidenced by an instru-

ment in writing signed by the party to be charged. Such an

instrument is in evidence in this proceeding. Without it this

action could not have been brought. Young v. Bishop, 88 Ariz.

140, 353 P.2d 1017 (i960); Durham v. Dodd, 79 Ariz. 168,

285 P.2d 747 (1955). This writing provides in unambiguous

terms

:

"This option remains in force until April 30, 1959, and will

be automatically extended for six month periods unless can-

celled by mutual consent." (Ex. 1 (R. 1423)).

In Arizona, as elsewhere, the written instrument must, to satisfy

the requirements of the statute of frauds, sufficiently clearly de-

fine the real property, the parties, and the terms of the alleged

contract. The written instrument in evidence in this case defines

the parties and the property. Although, as will be demonstrated,

vast numbers of essential terms were not agreed upon and hence

could not be included in the written instrument (R. 283-293, 331-

338, 361-367, 383-384, 392, 436-439, 795-797, 844-845, 882-885,

897-898, 935, 958, 1546-1547, 1843-1847, 1853-1854, 1884-1888,

1916-1929), one term essential to any option contract was clearly

defined. This term was the duration of the option. It is stated in

the written instrument that the option is to remain open until

April 30, 1959, and automatically to be extended unless cancelled

by mutual consent.
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Whatever rights appellees may be held to have had must be

defined by the writing which both parties signed. Appellees can

have no other rights. The statute of frauds would not allow it.

The District Court was, then, required by Arizona law to find

that any option to which it held the parties to have agreed was

to remain open for exactly as long as the unambiguous language

of the writing stated that it was to remain open. The District

Court was influenced by an erroneous view of the law when it

failed to do so.

Moreover, the evidence is clear that the parties, when they

signed the first letter agreement in Albuquerque on September

23, 1958, thought that they understood one another (although

they did not) and thought that they were agreeing to enough

(although they were not). So they sat down and signed an

agreement which represented everything to which each party

thought he was agreeing at that time. As such, its unambiguous

terms could not be varied by parol evidence. In Arizona this is

a rule of substantive law. Richards Development Co. v. Sligh, 89

Ariz. 100, 358 P.2d 329 (1961); Diamond v. Chiate, 81 Ariz.

86, 300 P.2d 583 (1956).

Granted the first letter agreement is patently ambiguous in

some respects. Hence this lawsuit. But there is nothing at all

ambiguous about the duration of any option described in the

letter agreement. Any option granted

"remains in force until April 30, 1959, and will be auto-

matically extended for six month periods unless cancelled

by mutual consent." (Ex. 1 (R. 1423)).

As the Arizona court said in McNeil v. Attaway, 87 Ariz. 103,

348 P.2d 301, 305 (i960), "[e]xtrinsic evidence is admitted to

resolve ambiguities, not to create them." Parol evidence tending

to vary or contradict this unambiguous term of the writing was

plainly inadmissible. Any such evidence admitted should have

been disregarded.

The District Court faced with an integrated written document

for the sale of an interest in real property had no choice but to
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hold that any contract it found was governed by the unambiguous

provisions of the written document. It failed to do so. This must

be error. A letter agreement signed by two parties for the sale

and purchase of an ambiguously described parcel of realty for

$10,000 in one month's time cannot lawfully be enforced as an

agreement to sell and purchase a parcel of realty adequately

identified by oral testimony for $20,000 in seven months' time

simply because the land was initially inadequately identified.

"* * * a court cannot and should not do violence to the

plain terms of a contract by artificially creating ambiguity

where none exists." Matsuo Yoshida v. Liberty Mutual In-

surance Co., 240 F.2d 824, 826 (9th Cir. 1957) ; see Lowell

O. West Lumber Sales v. United States, 270 F.2d 12, 17

(9th Cir. 1959) ; United States v. Hathaway, 242 F.2d 897,

900 (9th Cir. 1957).

The frustrated purchaser who seeks to disregard the statute

of frauds and the parol evidence rule to make an agreement

when none exists seems to be endemic in the lumber industry.

Courts which have analyzed the exact problem presented here

have given the would-be purchaser short shrift. In St. Paul &
Tacoma Lumber Co. v. Fox, 26 Wash. 2d 109, 173 P.2d 194

(1946), the parties negotiated concerning plaintiff's purchase of

defendant's controlling shares in a mill and timber corporation.

After the negotiations, defendant made a written offer, which

plaintiff alleged he had accepted. He alleged that his acceptance

met the terms of the offer by describing in detail the oral negotia-

tions which had preceded the written offer. The court said:

"The only writing in the instant case which could form the

basis for a contract between [defendant] and [plaintiff] is

the offer contained in the letter of February 5, 1946, written

by [defendant] to [plaintiff] and the claimed acceptance

of that offer contained in the letter of February 21, 1946,

written by [plaintiff] to [defendant], purporting to accept

the offer made by [defendant] in his letter of February 5th.

"It will be noted that the complaint sets out in great detail

the claimed negotiations leading up to the [defendant's]
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letter of February 5, 1946." (26 Wash. 2d 109, 173 P.2d

at 202).

The contract sued on was within the statute of frauds. The

court discussed both the statute of frauds and the parol evidence

rule at length and then stated:

"In other words, to establish the contract which [plaintiff]

contends was made and entered into between the parties,

[plaintiff] would have had to establish, by parol evidence,

an essential element of the claimed contract in addition to

the written offer, and this, in our opinion, it may not do."

(26 Wash. 2d 109, 173 P.2d at 206) .

It was error for the District Court in this case not to reach

the same result.

By backing into an analysis of what the parties intended under

the misapprehension that it could lawfully cut short the duration

of any option it might find, the District Court never had clearly

in mind either the incontrovertible fact that each of the parties

intended to agree to a different option or, if that hurdle could

somehow be overcome, the utter absurdity of a contract to par-

ticipate forever on a fifty-fifty basis, after the initial purchase of

the mill, at the same terms appellants could secure from the prior

owners.

This fundamental error in analysis is clearly reflected in the

finding of the District Court that appellees would have an option

until April 30, 1959, to purchase from appellants an undivided

one-half interest in the mill (Amended Findings of Fact, Para-

graph 12(a) (R. 188)). Since it is a fundamental error, the

conclusion that the parties made a valid lawful contract (Amended

Conclusions of Law, Paragraph 2 (R. 195)), rests on an unsound

foundation. The District Court should, on remand, be given

the opportunity to re-analyze the problem as one involving an

option open until cancelled by mutual consent. Such analysis

would compel a holding that there was no contract.

The District Court found that appellees understood at the

time the first letter agreement was signed in Albuquerque on
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September 23, 1958, that they would have an option until April

30, 1959, to purchase from appellants an undivided one-half

interest in the mill by paying to appellants one-half the purchase

price paid or agreed to be paid by appellants to the prior owners,

payable in the manner provided for in appellants' agreement of

purchase (Amended Findings of Fact, Paragraph 12(a) (R. 188-

189) ). If this finding is true, there was no meeting of the minds

of the parties. The court below, if it considered at all that clear

obstacle to making an agreement for the parties, may have at-

tempted to surmount it by finding that appellants "knew or had

reason to know" that appellees "understood" that they were

binding themselves to a truncated option (R. 188). Even if it

were true that appellants "knew or had reason to know" that

appellees so "understood" this would not be enough to circumvent

the statute of frauds and the parol evidence rule. Appellants were

guilty of no sharp practices. If, contrary to fact, there was a

Winslow agreement which allowed the optionee to participate

after the initial purchase at the same terms the initial purchaser

could secure from the prior owners, appellants extended the term

of the option to which appellees intended to agree (R. 904-905,

976). Such a change would have been beneficial to appellees;

it could not have hurt them. Compare Lane v. Mathews, 73 Ariz.

435, 242 P.2d 557, 74 Ariz. 201, 245 P.2d 1025, 75 Ariz. 121,

251 P.2d 303 (1952). Under such circumstances the court was

not free to vary the terms of the writing. Bradley v. Industrial

Comm'n, 51 Ariz. 291, 76 P.2d 745 (1938); History Co. v.

Dougherty, 3 Ariz. 387, 29 Pac. 649, 651-652 (1892), questioned

on altogether different grounds, Canada Del Oro Mines, Ltd. v.

Collins, 4 Ariz. 163, 36 Pac. 33, 34 (1894).

But, in any case, it is simply not true that appellants knew or

should have known that appellees understood that they were

binding themselves to a short-term option. If anyone should have

known anything, appellees should have known that appellants

intended a perpetual option and hence participation only at the

time of the initial purchase from the prior owners. An offer to
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participate at any other time would, under the circumstances,

have been too good to be true (R. I860)

.

Whatever vague hopes appellees may have carried with them

to Albuquerque as the result of the informal conversation three

days before in Winslow were knowingly altered when Robert

Jenkins signed the first letter agreement. It was clearly erroneous

and contrary to the evidence to find that appellees understood

anything except that the letter agreement fixed their rights and

obligations. They knew the duration of the option Maurice

Liberman had in mind. They said so themselves. Robert Jenkins

testified as follows:

"* * * Mr. Liberman had already written the agreement

and he handed it to me. Mr. Grevey got a call. I read the

agreement, I believe there were two or three copies, I am not

sure, and handed it to Dale Nelson, our comptroller that was

with me. He read it through and I realized it was not in sub-

stantially—it was not what we had agreed upon but it was

changed somewhat. And I asked Dale if he thought the

changes would affect us materially, and the two of us con-

cluded I believe no and I signed the letter without protest

and we went from there to Gallagher's office." (R. 394).

"Mr. Moore: Then the last paragraph, did you say any-

thing to Mr. Liberman about that ?

"Mr. Jenkins: No, sir * * *

"Q. I was going to ask you. This discussion with you and

Mr. Nelson, did you step out of the office and discuss that

privately, or did you discuss it there in the presence of Mr.

Liberman ?

"A. In the presence of Mr. Liberman.

"Q. Was there anyone else present ?

"A. At the time I discussed it with Mr. Nelson?
"A. Yes.

"A. No, sir.

"Q. Then you signed it ?

"A. No, sir, I asked Mr. Nelson if he thought that the

changes that were absolutely evident would affect us in any

way or if he concurred with me, they didn't substantially

impair our understanding of the agreement made in Win-
slow the preceding Saturday, and his reply was, 'I don't see
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that it affects, that there is anything that can hurt us' and

then I signed it.

'Q. What did Nelson say to you ?

"A. I just said that.

'Q. I didn't understand that the last statement you were

quoting him.

"A. The last statement I was quoting him, yes.

"Q. That was to the effect that there was nothing in it

to hurt you ?

"A. 'There is nothing in it that I can see that could hurt

you.' He concurred with me.

"Q. Then after you signed it, did Mr. Liberman sign it

or did he sign it before you signed it?

"A. I believe it was signed before I signed it.

"Q. That is, he had signed it ?

"A. Yes, sir.

"Q. When he handed it to you or whoever did hand it

to you, was Mr. Liberman's signature already on it?

"A. I believe so, yes, sir.

"Q. Did you have any discussion at all with Mr. Liber-

man about it that day in his office?

"A. About this agreement ?

'Q. Yes.

"A. No, sir, just that in essence it was what we had

agreed and that there was a change or two, but we didn't

see that it affected us in any way, so we were willing to go

ahead in full confidence." (R. 1932-1934). (Emphasis sup-

plied).

Mrs. Nagel testified as follows:

"Mr. Moore: Now you allege in the complaint, Mrs.

Nagel, in this same Paragraph 6, about Line 12 on Page 4,

'Plaintiffs and defendants agreed that said option would re-

main in force until April 30, 1959, and would be automat-

ically extended for six month periods unless cancelled by

mutual consent.'

"A. That was put in by Mr. Liberman, I didn't agree to

that there, but that was in the agreement. I thought it would
only run until April the 30th.

"Q. Then you say in the next sentence, 'Plaintiffs ac-

cepted the aforesaid proposal made to them by defendants.'
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"A. Yes, we did, we signed it.

"Q. At any time did you have any discussion about

accounting for profits if you waited two or three years after

September, 1958?

"A. No, I wasn't aware that it would be any time after

April the 30th at the time we discussed it. It was supposed

to be until April the 30th when we discussed it, that would

be the time that we would have up until April the 30th to

buy.

"Q. Did you read this September 23rd letter signed by

Mr. Liberman to Mr. Jenkins when Mr. Jenkins returned

from Albuquerque?

"A. Yes, sir.

'Q. Did you make any objection to it to Mr. Jenkins?

"A. Yes, sir.

"Q. What objections did you make?
"A. Well, I said, 'Well, he has in here that in case we

purchase the mill, too; we agreed to not purchase it.' And
as to the time, April the 30th, that wasn't as we agreed, but

it was all right, I couldn't see how it hurt us, so it was all

right; but I think I cautioned Bob about—I am talking

too far.

Mr. Romley: Go ahead and answer his question.

"A. Well, he didn't ask me this, he asked me if I said

anything; if I had any objection. Yes, that was my objections,

I said that, but I didn't see how that hurt us.

"Q. Did you say anything else to him?
"A. Yes, sir.

"Q. What did you say?

"A. I said, 'Bob, let this be a lesson to you, when it's

not exactly the way it is supposed to be, don't sign it. The
way we agreed, this doesn't hurt us, but some other time it

may.' " (R. 1854-1856).

A finding that appellees understood the option to which they

intended to agree to expire April 30, 1959, is essential to their

case. It is directly contrary to the evidence. Therefore, if appellees

are to be believed concerning their interpretation that they could

participate after the initial purchase, they knew or should have
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known that they were getting what no reasonable person could

ever expect to obtain (R. I860), a privilege to watch market

conditions forever without risk of a rise in the price of the op-

tioned property. Under the circumstances, it was error for the

court below to find an agreement.

"If the receiver of the telegram ought to have known that

there must have been a mistake in the wording of the tele-

gram, from his knowledge of the market, or for other rea-

sons, he cannot under any view by accepting bind the offeror.

And the same principle is applicable in any case where the

offeree should know that the terms of the offer are unin-

tended or misunderstood by the offeror. The offeree will not

be permitted to snap up an offer that is too good to be true;

no agreement based on such offer can be enforced by the

acceptor." 1 Williston, Contracts, § 94, pp. 343-344 (Jaeger's

3rd ed. 1957). (Emphasis supplied).

And appellees not only should have known, they actually knew.

They only concluded "This doesn't hurt us." (R. 394, 1855-1857,

1932-1934). What an understatement!

Williston's policy of fundamental fairness was recognized in

Korrick v. Tuller, 42 Ariz. 493, 27 P.2d 529 (1933). Two survey

descriptions were employed in drawing up escrow instructions.

One description would have given defendant more land than the

other and more land than defendant knew plaintiff intended to

convey. Defendant discovered the discrepancy, said nothing, and

took plaintiff's deed with the description more favorable to

himself.

"When he discovered the error, knowing as he did that

plaintiff was laboring under the belief that the two descrip-

tions were the same, candor and frankness should have

prompted him to inform plaintiff of the error. Instead he

took advantage of plaintiff's ignorance, to the latter's injury

and to his profit. His conduct, we believe, may with pro-

priety and justice be characterized as inequitable. Perhaps

the course he adopted would be considered just in other busi-

ness transactions, but we cannot accept this standard as

proper." (42 Ariz. 493, 27 P.2d at 531).
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A finding that appellants knew or should have known that

appellees intended to agree to an option to expire April 30,

1959, is even more incredible. It was "obviously evident" to

Robert Jenkins that the unambiguous final paragraph of the first

letter agreement provided that the option was to remain open

forever (R. 1933). Mrs Nagel noticed that the option stated in

the letter went beyond the April 30th deadline she had discussed

with Mr. Liberman, but she concluded "it was all right" as writ-

ten because it did not hurt her (R. 1854-1855). These sworn

statements of the two principal negotiators for the appellees

that both of them understood the writing to give them an option

going beyond April 30th are directly at variance with the finding

that they "understood" from the language of the writing that

the option would expire April 30th. The finding is clearly erro-

neous. A fortiori, the finding that appellants knew or should have

known that appellees so understood the writing is also wrong.

How could appellants know? Why should they have known?

If the answers to these essential questions are of record, the

District Court has not pointed them out, nor has diligent review

of the record revealed them. It was clearly erroneous to hold

appellants bound by appellees' secret unexpressed intention, for

there is no evidence whatever to support this finding of the

District Court.

The District Court's finding concerning the duration of any

option granted was a crucial step in reaching the conclusion that

there was a contract. It is not supported by the evidence; it is

contrary to the evidence; and the trial court was influenced by

an erroneous view of the law. For these reasons alone this judg-

ment must be reversed. Los Angeles Shipbuilding & Drydock

Corp. v. United States, 289 F.2d 222, 227 (9th Cir. 1961) ;
Joseph

v. Donover Co., 261 F.2d 812, 817 (9th Cir. 1958).

Second, any agreement made in Albuquerque was void for

vagueness.

In Albuquerque, as in Winslow, whatever the parties may have

intended concerning the duration of any option, they did not
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agree to enough to make themselves an enforceable contract. The

District Court found that the parties, in Albuquerque, not only

created an option but agreed to provide working capital and to

share profits equally, although even it could not bring itself to

find that they had agreed to supply working capital or to share

profits equally in Winslow {Compare Amended Findings of Fact,

Paragraph 11 with Paragraph 12(a) (R. 186-187, 188-189)).

And no one has suggested that the parties had spoken to one

another concerning these matters in the interim. This indicates

the laxness of the creative effort employed throughout to make

an agreement where none existed. These findings and the finding

that milling terms were agreed upon in Albuquerque are not only

unsupported and contradicted by the evidence (R. 283-293, 331-

338, 361-367, 383-384, 392, 436-439, 795-797, 844-845, 882-885,

897-899, 935-946, 958, 1546-1547, 1843-1847, 1853-1854, 1884-

1888, 1916-1929), they are insufficient, as a matter of law, to

give rise to an enforceable obligation.

Any transaction attempted to be agreed upon in Albuquerque

was no less complex than any discussed in Winslow. Yet in Albu-

querque as well, even accepting every fact found, vast numbers

of essentials were left undecided (R. 283-293, 331-338, 361-367,

383-384, 392, 436-439, 795-799, 844-845, 883-885, 897-899, 935,

958, 1546-1547, 1843-1847, 1853-1854, 1884-1888, 1916-1929).

At best, the parties had no more than an agreement in embryo.

As for the essentials left hanging, Mrs. Nagel stated it well:

"I think that we were entitled to buy fifty percent of this

plant and the timber according to our agreement with Mr.

Liberman, he was supposed to sell us fifty percent. Now,
as to how we would have worked it out, I don't think any-

one knows that really." (R. 364).

Further negotiations were required. They did not occur. Under

such circumstances, it was error to find an agreement.

' 'As long as any substantial or material matters are left open

for further negotiation or consideration on an essential or

necessary element of a proposed contract, the contract is
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not complete, and the agreement, if there has been such, is

not enforceable as a legally enforceable contract.' " Joseph v.

Donover Co., 261 F.2d 812, 820 (9th Cir. 1958); Ray v.

Frye, 58 Ariz. 340, 119 P.2d 941, 943 (1941); St. Paul &
Tacoma Lumber Co. v. Fox, 26 Wash. 2d 109, 173 P.2d 194,

206 (1946).

If Maurice Liberman, in January 1959, had told appellees that

they could then participate, although they had no right to do

so, no court could have unsnarled the tangled mess which would

necessarily have resulted as the parties tried to move forward in

lock step. Appellants should not be penalized $429,883.40 now
for refusing to go ahead with an unenforceably vague agreement

in 1959.

Third, appellees did not accept appellants' entire offer.

Appellees have consistently slurred over the existence of a

second letter agreement prepared by Maurice Liberman. This

letter, addressed by appellants to appellees and containing a line

on which appellees should sign to accept, provided as follows:

"Concerning our letter of September 23. with reference to

the sale of the Arizona Timber Company's Plant at Winslow,
this is to confirm our verbal statement to you.

"It is our intention in case of our purchase of the Plant,

directly or through you, to operate it for a period of seven

years. After that period we will be willing to sell it to you

at a reasonable market price, based on the appraisal of

experienced lumbermen, such as Mr.
J.

B. Edens." (Ex. A
(R. 1756)).

The offer contained in this letter was intended by appellees

themselves to be an integral part of any understanding the parties

can be held to have reached.

"Mr. Moore: Did you say anything else to Bob about it?

"Mrs. Nagel: I said, 'Where is our seven year agreement?'

because to me that was the most important, just as important

as this, and he said, 'Mr. Liberman is fixing that up and
he will send it.' So I chewed my nails until he sent it, and
then I wouldn't sign it." (R. 1856).



31

After reviewing the first letter agreement, appellees telephoned

Maurice Liberman, not to question the duration of the option

—

they didn't see how a perpetual option could hurt them (R. 394-

396, 800-801, 1855-1857, 1932-1934)—but to ask him to include,

as part of the understanding they wanted to reach, the right to buy

appellants out in seven years' time (R. 339, 396, 800-801). The

evidence of record is uncontradicted that this was what appellees

were seeking (R. 282-283, 329, 337, 383, 388, 397, 446, 1838-1839,

1850, 1921). They stated again and again that they needed both

mills after 1965 to give them a chance to make their own mill

a paying operation after all the privately-owned timber was gone

(R. 282-283, 329, 383, 397, 446-447, 1838, 1856, 1921).

After appellees had thus reopened negotiations, Maurice Liber-

man obligingly prepared and signed the second letter agreement

which, although the first letter had been signed, both parties

intended to be part of any final understanding. He sent it to appel-

lees for acceptance. They neither ever indicated that the letter

did not meet with their understanding (R. 340), nor did they

accept (R. 340, 447, 801, 1856), although Mrs. Nagel acted as

though appellees had signed the second letter when she wired

Maurice Liberman in New York:

"Do not wish to release options at this time." (Exhibit 2

(R. 1422)). (Emphasis supplied).

Appellees successfully played down their failure to accept what

they themselves understood and desired the full offer made them

to be. The District Court consequently and obviously ignored this

failure to accept. In its initial findings it quoted the text of the

telegram and failed to make the word "option" plural. (Findings

of Fact, Paragraph 14(a) (R. 123)). Changing the findings at

appellants' request to make "option" plural (Memorandum Rul-

ing on Post-trial Motions (R. 199) ), was no mere correction of a

typographical error (Amended Findings of Fact, Paragraph 14(b)

(R. 190)), it was an exposure of another fundamental error in

the court's analysis of the parties' dealings. There is no other

reference to this second letter in the findings of the court below.
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If the District Court had had both letter agreements in mind in

considering liability, it would necessarily have been faced with

the problem of purported acceptance of half an offer. It obviously

never faced this problem. Since it failed to do so, this Court cannot

know how it would have overcome the problem, if indeed it could

have done so at all, since, in Arizona, as elsewhere, an offeree

cannot accept part of an offer and reject the rest. Daru v. Martin,

89 Ariz. 373, 363 P.2d 61, 66 (1961) ; Rodriguez v. Secretary of

the Treasury of Puerto Rico, 276 F.2d 344, 349 (1st Cir. I960).

(3) The District Court Erred in Awarding Grossly Excessive

Damages.

A large portion of the record in this case resembles an outline

for a cram course for a CPA examination (R. 423-429, 499-587,

605-628, 685-689, 692-702, 1100-1184, 1238-1367). Appellees

succeeded in making the trial a battle of accountants. The size

of the award, $429,883.40, demonstrates that the District Court

must have been so swept up by the undeniably fascinating clash

of expert testimony concerning comparability of accounting sys-

tems, proper duration of accounting periods, cost allocation, over-

run, attributable expenses, cost of money, depreciation, assumed

management fees, and adjustment for partnership withdrawals

that it lost sight of the basic questions in issue:

( 1
) How much was one-half the mill worth ?

(2) How much would it have cost appellees to buy one-

half the mill under the alleged contract ?

In Arizona, as elsewhere, when one party wrongfully refuses

to sell what he has obligated himself to sell, the law attempts to

make the wronged party whole. It allows him to get the benefit

of his bargain. The benefit of any bargain to purchase anything

is the difference between the contract price and the actual value

of the property promised. The difference between the answers

to the two questions put is the only measure of the value of the

loss of appellees' bargain. No amount of mumbo jumbo concern-

ing future profits or anything else can alter the figure which
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measures the difference between the cost of performance and the

value of what was promised.

Since appellants paid $650,000 for the entire mill, appellees'

cost of performance would have been $325,000. The District

Court awarded appellees $429,883.40 for the loss of their bargain.

If this award is proper, one-half the mill was worth over $750,000,

which is $100,000 more than appellants paid for the entire mill,

and the entire mill was worth more than $1,500,000. Such astro-

nomic values are absolutely without support in the record. Appel-

lees themselves did not accept an offer to buy the entire mill for

$500,000 (R. 275-276, 288, 310, 312-315, 326, 333-335, 375-378,

430, 434, 448, 1807, 1828-1832, 1904-1908). Appellants outbid

other lumber operators in the area (R. 435, 1091-1092, 1723-1725,

1882, 1913-1915); (Ex.C)), including one of the prior owners

(R. 966-967, 1913-1914), in purchasing the mill for $650,000.

Robert Jenkins testified that the mill was worth $500,000 and not

more than $800,000 (R. 439-442). The damages awarded were

manifestly excessive. This is reversible error. Peters v. Lines, 27'5

F.2d 919, 931 (9th Cir. I960)

.

(4) The District Court Erred in Failing to Hold That the Proper

Measure of Damages Was the Difference Between Appellees'

Cost of Performance and the Market Value of One-Half the

Mill.

In Arizona, as elsewhere, the maximum measure of damages

for wrongful failure to sell real property is the difference between

contract price and the market value of the property promised.

Tennent v. Leary, 82 Ariz. 67, 308 P.2d 693, 697 (1957); Cole v.

Adkins, 69 Ariz. 81, 209 P.2d 859, 861 (1949); see e.g., Palmer

v. Connecticut Ry. & L. Co., 311 U.S. 544, 569 (1941) (Mr.

Justice Douglas, dissenting); Reynolds v. United States, 158 F.

Supp. 719, 725 (Ct. CI. 1958); Eastwood Homes, Inc. v. Hudson,

161 Cal. App. 2d 532, 542-543, 327 P.2d 29, 35 (1958); Crag

Lumber Co. v. Crofoot, 144 Cal. App. 2d 755, 777-780, 301 P.2d

952, 964-968 (1956) (Timber Properties) ; Minshall v. Case,

Colo , 364 P.2d 868, 873 (1961) ; Crahane v. Swan, 212 Ore



34

143, 318 P.2d 942, 948-949 (1957) (Timber Properties); Plans

v. Arney, 50 Wash. 2d 42, 309 P.2d 372, 375 (1957). Nothing is

changed because a business is operated on the real property.

Romer v. Leyner, 224 Ark. 884, 277 S.W. 2d 66, 70 (1955). For

example, in DeCesare v. Occhiuto, 64 N.Y.S. 2d 675 (Sup. Ct.

1946), plaintiffs agreed to purchase and defendants to sell a bar

and grill and the real property which housed the bar and grill.

The court found that defendants had broken their promise to sell.

"As damages, the plaintiffs are entitled to the difference

between the contract price and the market price of the real

and personal property involved, together with the reasonable

legal and other expenses necessarily incurred in reliance on

the contracts of sale. * * * The motion to amend the com-

plaint is granted to the extent of including the items of spe-

cial damages. * * *

"I am satisfied that as of the date of closing there was little

or no difference between the contract price and the market

price. The damages, therefore, must be confined to the spe-

cial damages. They are as follows: (1) Legal services in con-

nection with application for liquor license, $200; and (2)
expenses of examining title and other expenses, $274.79-"

(64 N.Y.S.2d at 677).

It was error not to apply the proper measure of damages.

The burden is on the party allegedly injured to demonstrate

that there is a difference between contract price and market value,

when the proper measure of damages is to be applied. There is

no quarrel in this case over contract price; it was $325,000. There

is, however, only scanty evidence of record concerning the value

of the Winslow mill. Since their prayer for huge damages was

woefully inconsistent with any realistic appraisal of the value of

the mill, appellees apparently sought to brush over the actual value

of the mill. In doing so, they failed to meet their burden of proof.

Appellants were under no duty to remedy this failure. Peters v.

Lines, 275 F.2d 919, 930 (9th Cir. I960). Since appellees can have

lost only the difference between market value and contract price

and since market value cannot accurately be fixed on the basis
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of the record in this case, this Court should remand for recon-

sideration of the question of damages.

Although there is insufficient evidence of record to fix damages

properly, there is sufficient evidence of record to demonstrate that

damages were fixed improperly. Had the only permissible stand-

ard of recovery been applied, appellees would have been entitled

only to the difference between $325,000 and the value of one-half

the mill. The value of one-half the mill which the District Court

would have had to find to award $429,883.40, as the difference

between contract price and fair value, is absolutely without sup-

port in the record.

At best, the mill was worth embarrassingly little more than

Maurice Liberman paid for it. Appellees tried to play down this

fact. In large measure they succeeded, but once they slipped. Rob-

ert Jenkins admitted that $200,000, or possibly $800,000, as he

said, would have been a reasonable price for the entire mill.

Although he had not had a complete appraisal made, he was

thoroughly familiar with the mill and its operations and re-

peatedly stated that $500,000 was a reasonable price for the

mill in August 1958 (R. 439-442). He agreed that its value

had not increased when Maurice Liberman bought it in Octo-

ber (Ibid.), and there is no evidence that its value had in-

creased between October 1958 and January 1959, the time of

appellants' alleged failure to perform. This is the only evidence

of record dealing directly with the actual value of the mill. It is

appellees' testimony. It is unimpeached, uncontradicted. Its very

inadvertence enhances its credibility. It is not definite enough to

fix market value, but it demonstrates incontrovertibly that the

$429,883.40 award appellants challenge here is erroneous. Even

accepting appellees' own outside estimate of the value of the mill,

if the only permissible standard of measuring damages had been

applied, they lost only $75,000, one-half the difference between

$800,000 and the $650,000 Maurice Liberman paid for the mill.

Moreover, appellees failed to accept an offer to buy the mill

for $500,000 (R. 312-315, 333-335, 375-378, 430-434, 448, 1828-
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1832, 1904-1908). Maurice Liberman in fact purchased it for

$650,000, outbidding other lumber operators and one of the prior

owners (R. 435, 966-967, 1091-1092, 1497, 1723-1725, 1882,

1913-1915) ;
(Ex. C) ). Even if Robert Jenkins' testimony had not

fixed the upper limit of any award to which appellees might be

entitled, the price at which the mill was actually offered and the

price for which it was actually sold fixed an indefinite but ines-

capable range of reasonable value which the District Court would

simply not have been free to increase by almost one million dol-

lars. It would have been absolutely incredible and clear error to

have held that appellees had been damaged $429,883.40 by not

being allowed to pay $325,000 for only one-half a mill (1) when

they had failed to buy the entire mill for $500,000; (2) when

other lumbermen in the area had declined similar offers (R. 435,

1091-1092, 1497, 1882, 1723-1724, 1913-1915); (Ex. C)
; (3)

when appellees assumed that Maurice Liberman could buy the

entire mill for $400,000 (R. 319, 327, 1920) ; (4) when the entire

mill had actually changed hands for $650,000, more than one of

the prior owners had been willing to pay to buy out his business

associates (R. 966-967, 1640, 1913-1914); (5) when no one had

suggested that the value of the entire mill exceded $800,000.

(5) The District Court Erred in Concluding That Appellees Were
Entitled to More Than the Difference Between Cost of Per-

formance and Market Value if They Were Awarded the Profits

It Found They Might Have Earned from Ownership of One-

Half the Mill.

No more would need to be said to require reversal of the Dis-

trict Court's grotesque award of $429,883.40 had much not been

made throughout this proceeding of the opinion in Martin v.

LaFon, 55 Ariz. 196, 100 P.2d 182 (1940) (E.g. R. 165).

Appellees have held it out as a talisman sufficient to ward off the

ugly fact that they lost little, if anything, when appellants refused

to sell them one-half of the mill for $325,000.

Appellees' reliance was misplaced. There is no magic in award-

ing profits. Martin v. LaFon does not hold that appellees are
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entitled to more than the benefit of their bargain, the difference

between what they would have had to pay and the value of what

they lost. Since it is impossible for properly estimated, properly

projected, properly discounted anticipated net income from in-

vestment property to exceed the present value of the property,

Martin v. LaFon does not hold that it does. Properly estimated,

properly projected, properly discounted anticipated net income

always equals the present value of income-producing property.

The purchase price of the property must always be subtracted

from its present value to measure loss of a bargain to purchase

it. The difference between purchase price and present value of

income-producing property equals the present value of the net

profits reasonably expected to be earned from the property. The

District Court did not award $429,883.40 as the difference be-

tween the purchase price and the present value of one-half the

Winslow mill. It did not make a finding that one-half the mill

was worth over $750,000; it made no finding at all concerning the

value of one-half the Winslow mill. The District Court appar-

ently believed that there was some difference between discounted

anticipated net income and present value. It erred in concluding

that appellees were entitled to more than the difference between

cost of performance and present value simply because it awarded

them the profits it found they might have earned from owner-

ship of one-half the mill. These profits must equal the difference

between contract price and present value. It is clear that the

profits the court awarded did not. This was error.

Since the court's error lies in its reading of Martin v. LaFon,

that case merits exploring. Martin v. LaFon did not establish any

new law. Actually, the opinion is simply an ordinary opinion in

a rather ordinary little case decided over twenty years ago by the

Supreme Court of Arizona. It has been cited only once in a

reported opinion since 1940. See Jacob v. Miner, 61 Ariz. 109,

191 P.2d734 (1948).

In Martin v. LaFon defendant had apparently granted plaintiff

an option to buy defendant's unexpired three and one-half
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year leasehold interest in a combination hotel-cafe in Phoenix.

Plaintiff had paid $500 for the option and had agreed to pay

defendant an additional $4500 if he exercised the option. Defend-

ant refused to perform. Plaintiff initially claimed only the $500

he had actually paid. He later amended his complaint to add a

prayer for an additional $30,000 for loss of what he allegedly

would have earned from operating the property. Defendant

moved to strike the allegations concerning future profits. His

motion was granted. Plaintiff's offer of proof was rejected. Both

parties rested, and judgment for $500 was entered in favor of

plaintiff, who appealed. The Supreme Court of Arizona reversed

and remanded for new trial.

The court held that an allegedly injured plaintiff should not be

prevented from recovering the benefit of his bargain. It cited

Anvil Mining Co. v. Humble, 153 U.S. 540 (1894). In Anvil,

plaintiff, mining company, had been promised sixty cents a ton

for every ton of ore mined. The mine owners broke their promise

to allow plaintiff to mine the ore, and the Court allowed plaintiff

to recover the difference between sixty cents per ton and the cost

of mining the estimated remaining ore in place. Anvil is a

straightforward and accurate holding. The appellate court in

Martin v. LaFon was clearly correct in following it. It would be

wretchedly unfair to limit someone who had made a good bargain

and had then been wrongfully deprived of it to recover simply

what he had paid to get his bargain. Yet this is what the trial

court in Martin v. LaFon would have done. Appellants not only

concede, they urge that reversal of such a holding was entirely

proper.

Appellants agree that this interpretation of Martin v. LaFon

is controlling in this case. They concede that appellees should

not be limited to recovery of what they gave up to get their

alleged option. To so limit recovery would, for one thing, yield

a rather bizarre award, a bedraggled oral "right" of first refusal

to which the prior owners attached no importance (R. 872, 961 ).

Appellants concede that appellees should have the benefit of their
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bargain, if any. What appellants strongly urge is that appellees

should not have more.

Unexpired three and one-half year terms of leasehold interests

in hotel-cafes are not traded over the counter. The interest in

Martin v. LaFon did not actually change hands close to the time

at which defendant refused to sell it to plaintiff, nor had plaintiff

or anyone else recently refused to buy it for a definite sum. In any

case, short-term leasehold interests of business property are fre-

quently valued by projecting anticipated net income over the term

and then discounting it to fix fair market value. As in the case of

valuing life estates or future interests, although there is grave

risk that the value computed will not, in fact, be the actual value,

there simply is no other way to do it. Given the short-term lease-

hold interest in Martin v. LaFon and given the fact that no ex-

ternal evidence of market value was apparently of record, the

Supreme Court of Arizona properly remanded to allow plaintiff

to make the only feasible showing of the fair value of what he

had lost. It sent him back to the trial court to prove what he

could reasonably be expected to have earned.

The point is, and Martin v. LaFon supports it, that estimating,

projecting, and discounting anticipated net income over a reason-

able period of time is one method of fixing the fair market value

of any income-producing property. It is a theoretical method.

Theoretically, there can be no difference between discounted antici-

pated net income and fair market value. However, the theoretical

method of fixing value has grave risks inherent in it.

' '* * * the task of estimating earnings for any considerable

period is loaded with complications and yields results that

are none too dependable under the most favorable condi-

tions. * * *' " Wixon, Accountants' Handbook 18.3 (4th ed.

1957).

Estimating income is subject to error; projecting income is sub-

ject to error; discounting is subject to error; selecting a proper

period is subject to error; choosing a risk factor is subject to

error. Errors can be compounded, as in this case, to yield an
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absurd result. The theoretical method of arriving at market value

is inferior to fixing market value by receiving evidence of the

value at which the property has been offered, accepted, or rejected

in the actual market. Sometimes such reliable, external evidence

is not available. Here it was available and it is of record. Appel-

lees and other lumber operators in the Southwest, had recently

failed to accept offers to buy the mill for $500,000 (R. 312-315,

333-335, 375-378, 430-435, 448, 966-967, 1091-1092, 1497, 1723-

1724, 1813-1814, 1828-1832, 1882, 1904-1908, 1913-1915); (Ex.

C), and the mill had recently changed hands for $650,000, more

than one of the prior owners was willing to pay for it (R. 966-

967, 1640, 1913-1914). These external facts coupled with Robert

Jenkins' testimony that the outside value of the entire mill did

not exceed $800,000, (R. 439-442), must fix some limits on any

risky, error-prone computation. If the District Court took into

consideration the cost of appellees' performance, one-half the

mill was worth over $750,000, the $429,883.40 awarded plus the

$325,000 appellees would have had to pay for the opportunity

to earn $429,883.40. This value is absurd in light of the external

facts. Since there is no evidence whatsoever to support it, the

District Court quite properly did not find that one-half the mill

was worth over $750,000.

The District Court made no finding as to the value of the mill,

or half of it. The Court obviously ignored the actual value of

the mill. It must have believed that it could do so because it

was awarding future profits. This was error. The present value

of future profits is the difference between the discounted value

of what is properly expected to be received from income-pro-

ducing property and the value of what is presently paid to buy

the property. But the discounted value of what properly is ex-

pected to be received from income-producing property must equal

the present value of the property. If there is any difference be-

tween actual present value and what the District Court failed to

realize must be computed present value, the error must be in the

computation. Had the District Court recognized that a market
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value in excess of $1,500,000 for the entire mill was inherent in

its award, it would have seen its error. Awarding future profits

can not make a $500,000 mill, a $650,000 mill, or even an

$800,000 mill worth $1,500,000. The District Court erred in be-

lieving that it could.

(6) The District Court Erred in Awarding Damages Without Tak-

ing Into Account the Cost of Appellees' Performance.

In Martin v. LaFon, appellees' touchstone, plaintiff had paid

$500 for an option to purchase defendant's unexpired three and

one-half year leasehold interest for $4500. The Arizona Su-

preme Court held that plaintiff should not be limited to re-

covering $500 when defendant failed to perform. It directed

the trial court to allow plaintiff "to show that from the gross

receipts of said hotel, less the rentals provided in the lease,

and the reasonable cost of operating said hotel, he would have

been able to have made a profit—have made prospective profits

in the amount of $30,000 during [the balance of] the term

of said lease * * * and that he ha[d] been damaged in said

amount. * * *" (55 Ariz. 196, 100 P.2d at 183).

Since the District Court did not write an opinion, it is difficult

to be certain of the exact point at which it went astray in modeling

its opinion on Martin v. LaFon. It was perfectly obvious that the

Winslow mill was not worth $1,500,000. Perhaps the District

Court interpreted Martin v. LaFon as holding that the plaintiff

in that case could recover what he would have received had he

exercised his option, without taking into account the balance of

the purchase price. The words of Martin v. LaFon lend themselves

to this interpretation. Such an analysis would indicate a value of

twice $429,883.40, or about $860,000, which, although excessive,

is only slightly more than Mr. Jenkins' maximum.

Appellants are, of course, aware that there was a purported

adjustment for depreciation in the tangled computation on which

the court outwardly based its award. But there was clear error

somewhere. It seems as likely that the court simply held that
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appellees should have the extra $429,883.40 it found appellants

would get, as that one-half the mill was worth $750,000.

If this is what the District Court did, it, of course, committed

glaring error. An allegedly injured plaintiff can recover what he

would have received had defendant performed, as promised. But

what he would have had to pay to get defendant to perform

cannot be disregarded. Whatever the language of Martin v. LaFon

may appear to say, defendant there would, at most, have been

liable for $26,000 on remand, $30,000 net profits plaintiff would

have earned, plus $500 paid, less the $4500 balance of the pur-

chase price. Appellants in this case paid $650,000 for the mill.

They paid $325,000 more than they would have had to pay had

appellees participated. If the court was awarding appellees the

extra $429,883.40 it found appellants would earn because appel-

lees were not part owners of the mill, it should have subtracted

$325,000, the cost of appellees' performance. It was required to

do so by law.

Matson v. Bradbury, 40 Ariz. 140, 10 P.2d 376, 378-379

(1932):

Defendant had guaranteed plaintiff-subhauler a flat payment, a

minimum number of round trips, and a minimum tonnage of

freight to be hauled monthly at a fixed compensation per ton.

Defendant did not supply the freight. Plaintiff brought an action

for lost profits. Plaintiff's claim did not take into account his cost

of performance. The court held:

"It was not questioned but that plaintiff did not make, by

22 trips, the minimum number of trips stipulated and was

therefore saved the cost of such trips, for which defendant

should receive credit." (40 Ariz. 140, 10 P.2d at 379).

Loew's, Inc. v. Cinema Amusements. Inc.. 210 F.2d 86, 92

(10th Cif.), cert, denied, 347 U.S. 976 (1954) :

Plaintiff-theatre owners made out a case of violation of Sec-

tions 1 and 2 of the Sherman Act. They sought treble damages

for loss of profits resulting from the unlawful restraint of trade.

Plaintiffs demonstrated loss of profits by comparing their opera-
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tions with those of other theatres which had been able, as plain-

tiffs had not, to secure first-run movies. The court considered the

profits the other theaters had made and then made an additional

adjustment to reflect the costs plaintiffs would have incurred had

they been allowed to exhibit first-run movies:

"In arriving at such results [the profits of other theatres]

film rentals and advertising costs were deducted from gross

receipts. In respect to the Broadway [plaintiffs' theatre] addi-

tional deductions were made for increased rental it would

have paid if operated on a first-run basis and the increased

cost of advertising it would have incurred as a first-run

theatre." (210 F.2d at 92).

This general principle is also recognized in the Restatement of

Contracts

:

Restatement, Contracts § 335 (1932):
"If the defendant's breach of contract saves expense to the

plaintiff by discharging his duty of rendering a performance

in return or by excusing him from the performance of a con-

dition precedent, the amount of this saving is deducted from

the damages that would otherwise be recoverable."

The District Court's estimate of the benefit appellants secured

because appellees were not owners of one-half the mill exceeded

any estimate based on Robert Jenkins' appraisal of the value of the

mill, but even accepting the court's figure, if the cost of appellees'

performance, $325,000, were subtracted from $429,883.40 the

award would be reduced to $104,229.40.

(7) The District Court Erred in Awarding Special Damages.

There were no grounds for awarding punitive damages, and

the court below stated that its $429,883.40 award was not an

award of punitive damages (R. 101). Yet appellees were clearly

awarded more than the difference between $325,000 and the value

of the one-half the Winslow mill. The District Court must, then,

have awarded special damages, though it did not describe them

as such.
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Since appellees' whole presentation was patterned on Martin v.

LaFon, the court must have relied on Martin v. LaFon in award-

ing special damages. Although no special damages were awarded

in Martin v. LaFon, the opinion in that case correctly states the

law of special damages. The District Court did not correctly

apply the law of special damages in awarding future profits in

this case.

Martin v. LaFon held simply that a plaintiff wrongfully de-

prived of a right to buy property should have the benefit of his

bargain. The benefit of a bargain to buy anything is the difference

between contract price and present value of the property lost.

The Arizona court held that, in the absence of external evidence

of present value, when income-producing property is lost, plain-

tiff can compute present value by discounting anticipated net

income. Cost of performance must then be subtracted to fix the

benefit of the bargain. That was no award of special damages,

for actual present value theoretically equals computed present

value, and the difference between contract price and present value

measures damages which arise "naturally, i.e., according to the

usual course of things" from breach of contract to sell property.

Hadley v. Baxendale, 9 Exch. *34l, *354; Restatement, Contracts

§330 (1932).

The Arizona Court in Martin v. LaFon confused itself by refer-

ring to recovery of out-of-pocket reliance as "general damages"

and recovery of the difference between contract price and computed

present value as "special damages." It must have been bewildered

by the word "profits." Discounted profits expected to be received

from income-producing property measure the difference between

contract price and present value. They are not special damages.

Profits expected to be earned from running a mill do not measure

the value of carrying a mill shaft as in Hadley v. Baxendale, 9

Exch. *34l. Such profits must be specially bargained for to be

recovered. The court in Martin v. LaFon did not award special

damages. The District Court in this case erred in believing that
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it could disregard the actual value of one-half the Winslow mill

because it awarded appellees anticipated profits.

However, the Arizona court in Martin v. LaFon gave an exposi-

tion of the law of special damages as correct as it was superfluous:

"The physical property covered by the lease was practically

useless except for the purpose of running the business. It is

apparent to us that the record shows the parties must have

known the only reason why plaintiff desired the assignment

of the lease was so that he could continue the operation of

that particular business on that particular site, for the pur-

pose of making a profit by its operation, and considered that

as the inducement for the option. On this state of the record,

we think the trial court erred in striking from the complaint

the allegations of special damages by a loss of future profits.

* * *" (55 Ariz. 196, 100 P.2d at 183). (Emphasis sup-

plied) .

This is classic Hadley v. Baxendale language. It could almost

have come from the English Reports:

"Where two parties have made a contract which one of them
has broken, the damages which the other party ought to

receive in respect of such breach of contract should be such

as may fairly and reasonably be considered either arising

naturally, i.e., according to the usual course of things, from

such breach of contract itself, or such as may reasonably be

supposed to have been in the contemplation of both parties,

at the time they made the contract, as a probable result of

the breach of it. Now, if the special circumstances under

which the contract was actually made were communicated

by the plaintiffs to the defendants and thus known to both

parties, the damages resulting from the breach of such a

contract would be the amount of injury which would ordi-

narily follow from a breach of contract under the special

circumstances so known and communicated." (9 Exch. at

*354). (Emphasis supplied).

It demonstrates that special damages are damages which do not

arise naturally, i.e., according to the usual course of things. In

Arizona, as elsewhere, such damages are specially awarded be-
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cause they were specially bargained for. Higgins v. Arizona Savings

& Loan Ass'n., 90 Ariz. 55, 365 P.2d 476, 482-483 (1961); Cole

v. Adkins, 69 Ariz. 81, 209 P.2d 859, 863-864 (1949) ;
McFadden

v. Shanley, 16 Ariz. 91, 95, 141 Pac. 732, 733 (1914)

.

The evidence of record in this case shows conclusively that

appellees were bargaining not for anticipated profits from the

Winslow mill, but only for a chance to decrease competition in

the bidding for government timber after 1965, when all privately-

owned timber around Winslow would be gone. Properly estimated,

properly projected, properly discounted anticipated profits cannot

exceed the difference between contract price and the present value

of one-half the mill. Any anticipated profits in excess of that

figure must be special damages, but they could not be awarded as

special damages in this case. They were not bargained for. And

any increased opportunity to buy government timber in the future

was not worth $429,883.40.

The privately-owned timber in the Winslow area is the key

to a proper analysis of the relationship of the parties in this case.

Two mills had been built in Winslow near a large pool of timber,

all of which was owned by the United States (R. 290). Appellees

owned one of these mills; the other gave rise to this litigation. Each

of the two mills was designed to operate efficiently only when

fed a large volume of timber (R. 283, 444-445, 454, 836-837,

1896) . And so long as all the timber in the area was owned by the

Forest Service, barring the normal risks of fire and disease and the

risk that some one else would bid for the timber, appellees expected

that their mill would continue to be operated efficiently. Then,

suddenly, the entire situation was changed.

As the result of litigation a very large block of the government-

owned timber fell into private hands (R. 289-291, 715-718). The

part of this timber accessible to Winslow mills was sold. Appel-

lees, appellants, and the Gallagher interests were the ultimate

purchasers (R. 715-718). A condition on their purchase was that

all this timber be cut by 1965. This period was later extended

to early 1966 (R. 689-690). By their purchase appellees ensured
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that their hungry mill would be well fed at least until 1965. But

the orderly market availability of timber in the area had been

permanently disrupted. After 1965 a withering scramble for the

remaining sorely depleted government timber supply was bound

to ensue if two large mills attempted to operate (R. 792, 1896-

1897), and the risk was great that a small mill, efficient at low

volume, would be built near Winslow and underbid both large

mills (R. 140, 496). To avoid this risk was the reason appellees

and the Gallaghers had offered to mill appellants' Winslow

timber in the first place (R. 1463-1466). Appellees wanted to

decrease competition for government timber after 1965. That is

why they got their "right" of first refusal (R. 1786, 1896). That

is what they were bargaining with Maurice Liberman to get. They

stated again and again what it was they wanted:

"Mrs. Nagel: * * * I said, 'Well, we should, it would
be the sensible thing to do because you have timber to cut

on the mill, and we, our objective is to have the mill when
the Aztec is cut out so that we will have the Forest Service

timber, so it will be a good mutual agreement, or arrange-

ment' * * *" (R. 1838).

"Mr. Jenkins: * * * He would be assured of having his

logs, the Aztec logs that he had milled, and we would
eventually wind up with the mill in the position in the forest

which accomplished both our purposes." (R. 1921).

"Mrs. Nagel: Yes. And I asked him if he thought we
could get along. I said that that would be the reasonable

or the logical thing to do because we each one had an

objective to be accomplished. He had his Aztec timber which

he wanted to cut on that mill and we would like to, had
always since the Aztec had disrupted our sustained yield,

we had always thought of buying that mill or

—

"The Court: Is this what you said to him, Mrs. Nagel

or what you were thinking?"

"A. Oh, I told him that we needed the timber after the

Aztec was cut for our mill to make a paying operation."

(R. 282-283).

"Mrs. Nagel: I said that what we were interested in

was the timber rights and he was interested in getting his

Aztec cut and he proposed the option—I mean he proposed
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an agreement he would agree to sell to us after seven

years, which would give us that timber right." (R. 329)

.

"Mr. Jenkins: * * * Then we got around, Mrs. Nagel

got around to asking him, she said, 'who would— .' First she

said "We have got to have the timber that is behind this

mill to sustain our level of operation in this mill after the

Aztec timber is complete. If seven years is all you are inter-

ested in then this will be a real good arrangement for both

of us.'" (R. 383).

"Mr. Romley: Did the Nagel Company have any need

at that time for just the physical plant itself ?"

"Mr. Jenkins: No, sir, definitely not."

"Q. What was it you were negotiating for with Gal-

lagher?"

"A. We needed the position that his mill represented

in the forest." (R. 397).

"Mr. Jenkins: The complete discussion. Mrs. Nagel told

Mr. Liberman we wanted the position that we figured we
were required to bid on the timber on the acquisition of

this mill and that was what we were primarily interested in,

and we needed it to sustain our level of operation after we
had completed our Aztec cut. Mr. Liberman said well, he

was only interested in operating in Winslow for about seven

years and that at the end of that time his children would

be either grown or close to getting up to the age where

they would be not too much dependent upon him, and his

brothers, * * *" (R. 446-447).

Appellants' objective in attempting to deal with appellees is

equally clear. Appellants were New Mexico timber operators who

had bought a substantial block of timber, slightly over 60,000,000

board feet, in Arizona, far from their normal base of operations.

That timber had to be cut by 1965 (R. 689-690). Appellants had

entered into an expensive milling contract with the prior owners

of the mill. They wanted to get out of it. They wanted to mill

their own timber for seven years (R. 1326) . That is what they were

bargaining with appellees to get. They stated again and again

that that was what they wanted (R. 382-383, 792, 861-862).

Yet the District Court found that appellees and appellants con-

templated that the mill would earn substantial profits in the
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future. "Contemplated" means "bargained for" when it comes to

fixing special damages. Martin v. LaFon, 55 Ariz. 196, 100 P.2d

182, 183 (1940). The District Court's finding was essential to an

award of future profits as special damages, but it was directly

contrary to the evidence.

It is true that, after merciless badgering, appellees finally forced

Maurice Liberman to utter what they have apparently throughout

considered a cabalism. He finally stated the rather unstartling fact

that he expected any transaction he may have intended to enter

with appellees to be profitable (R. 588-591, 1730-1734). Since

appellees have made so much of it (or, more accurately, of parts

of it (R. 900)), the entire interchange merits repeating at

length)

:

"Mr. Romley: Now, Mr. Liberman, when you were

talking with Mrs. Nagel and Bob Jenkins in the Nagel Lum-

ber Company office on September 20, 1958, you were con-

templating at that time acquiring on a fifty-fifty basis, if a

deal could be negotiated, a going business, isn't that right, a

going business, being that of the Arizona Timber, or Arizona

Lumber & Timber Company ?

"Mr. Liberman: Yes.

"Q. And you were contemplating, or presuming, at least,

that that business would and could be operated by the new
owners, you and the Nagels, at a profit, isn't that right, sir ?

"A. I expect it, yes.

"Q. You expected it too, both of you did ?

"A. Yes.

"Q. And you entered into this agreement with the Nagel

Company in that expectation that if you could acquire the

business you could operate it and make a profit?

"A. Like any other business, you can make a profit or a

loss, I couldn't predict.

"Q. Well, you couldn't predict it, true, but at the time

you acquired it, or at the time you were talking with the

Nagels about acquiring it together on a fifty-fifty basis, you

expected that if you did so, you would make a profit from

the operation of that business, that's true isn't it?

"A. Any transaction I make, I expect to make a profit,

but sometimes I have losses, too.
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"Q. But in this particular transaction, as distinguished

from any transaction that you mentioned, in this particular

transaction that you were to enter into with the Nagels on a

fifty-fifty basis, at the time you made that deal you expected

to make a profit, didn't you?

"A. This transaction is like any other transaction.

"Q. Now will you answer my question?

"A. I expect always to make a profit, but like in any

business, I can't predict if we are going to finish out with

losses or profits.

"Q. Well, I realize that, sir, any more than any of us

can predict anything, but at the time you were negotiating

with the Nagels, or the two of you going in on this fifty-

fifty basis—you understand what I mean, on September 20th ?

"A. Yes, sir.

"Q. At that time you both felt that the Arizona Timber

Company was being operated at a profit, isn't that right ?

"A. I didn't know.
"Q. Well, you expected that it was, didn't you?

"A. Mr. Romley, as I tell you, any transaction, business

transaction that I make, I expect to make a profit, but it is a

hazard. It's like any business, we have profits and losses.

"Q. Yes, but you don't enter into a transaction if you

think it is going to be a loss, do you ?

"A. No.
"Q. You enter into those transactions that you think will

realize a profit, that is right, isn't it?

"A. Any transaction I make, I expect to make a profit,

like any other transaction, but it's possible it can have a

loss, too.

"Q. And in this particular transaction you entered into

it with Mrs. Nagel in the expectation and hope that you

would make a profit ?

"A. I couldn't predict prices, I couldn't predict anything;

how could I know that I am going to have a profit?

"Q. 1 am not asking you if you knew, sir, I'm asking

you if it isn't true that you entered into this agreement with

the Nagel Lumber & Timber Company in the expectation

that if the purchase were consummated you could operate

the business, a going business, as you say, at a profit.
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"A. Mr. Romley, we have cost factors and we don't

know, and labor factors, and intangibles, and we never know
if we are going to have profits or losses, and that is every

businessman's chance.

"Q. Well, if you v/ould know that this business would

be operated at a loss, you wouldn't have entered into a fifty-

fifty deal, would you ?

"A. No.
"Q. That's true isn't it ?

"A. Yes, sir.

"Q. So if you had anticipated or expected that this busi-

ness would result in a loss if you acquired it, you again would
not have entered into it, isn't that true?

"A. I had—
"Q. Just please answer my question 'yes' or 'no', and

then explain it if necessary.

"A. Would you restate that question ?

(The question was read.)

"A. / would have entered into it because I had timber

to be cut there, and I had a substantial investment in the

timber, and I had to have a mill to take care of it.

"Q. But this transaction at the time you entered into it,

you expected, but couldn't predict definitely, would result in

a profit to you and the Nagels, isn't that correct, sir?

"A. Yes, sir.

"Q. From the operation of the concern as a going busi-

ness, isn't that correct, sir ?

"A. I don't know.
"Q. You expected it ?

"A. Yes, sir.

"Mr. Romley: That is all." (R. 1730-1734). (Emphasis
supplied).

This was the best appellees could do. During trial when they

examined Maurice Liberman they simply read carefully excerpted

portions of the material just quoted into the record (R. 900).

It is not enough.

What appellees have apparently considered Maurice Liberman's

most damaging admission confirms that he was bargaining to mill

his own timber for seven years. This testimony will not support
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a finding that he was bargaining for future profits. But even if

it would, the record is absolutely barren of any indication that

appellees were bargaining for future profits. Maurice Liberman

knew only that appellees wanted a "position in the forest" in

seven years' time (R. 282-283, 329, 383, 397, 446-447, 1838,

1921). What was to be done with the mill after purchase, whose

timber was to be milled, and by whom—all these and many other

key questions were either not discussed or undecided (R. 283-293,

330-338, 361-367, 383-384, 392, 436-439, 795-797, 844-845, 891-

898, 935, 958, 1546-1547, 1843-1847, 1853-1854, 1884-1888,

1916-1929). Although the authorities confirm it, appellees must

have overlooked that it is what they were bargaining for that

fixed the limits of appellants' liability.

Susi v. Simonds, 147 Me. 189, 85 A.2d 178 (1951), was an

action brought for breach of an option to convey a parcel of real

estate to the plaintiff. Defendant apparently did not convey, and

plaintiff brought suit for profits he would have made from the

use of the property.

"In order, however, for the plaintiff to recover the special

damages which he here claims to have suffered beyond what

would naturally flow from the breach claimed of such con-

tract, it must affirmatively appear that the special circum-

stances under which the contract was actually made which

gave rise to such damages were communicated by the plain-

tiff to the defendant and were thus in the contemplation of

both parties at the time of making the contract. * * *

"These special damages consist in part at least of profits

in the use which the purchaser contemplated making of the

property which he did not obtain. But, as the trial judge very

pertinently pointed out, it would be impossible for the pur-

chaser to communicate such information to the seller when

the purchaser admitted that he had not fully decided himself

just what use he would make of the property." (147 Me.

189, 85 A.2datl79).

In Hardinger v. Till, 1 Wash. 2d 335, 96 P.2d 262 (1939),

defendants' real estate agent put the following advertisement

in the paper:
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"A Rare Bargain.

"For someone wanting a home and income. A duplex prop-

erty on Capitol Hill. * * *"

Plaintiff made a deposit. Defendants sold to someone else. Plain-

tiff brought an action for damages. The jury found that market

value exceeded contract price by $250. Plaintiff was awarded

his deposit and $250.

"There is no allegation in the complaint of appellant

nor was any offer of proof made that either of the respond-

ents had any knowledge of the use which the appellant

intended to make of the property. The mere fact that the

realtors, who advertised the property indicated that the prop-

erty had an income feature does not constitute a representa-

tion on the part of respondents, who simply authorized the

realtors to find a purchaser and give a receipt for earnest

money, subject to the approval of respondents, entitling the

appellants to recover loss of the rentals. * * * The case

at bar is not one of the class in which anticipated profits

are recoverable as damages in an action for breach of con-

tract.

"The measure of damages in the case at bar is the differ-

ence between the contract price and the reasonable market

value of the property at the time of the breach. * * *"

(1 Wash. 2d 335, 96 P.2d at 264)

.

Special damages in the form of future profits in excess of the

difference between $325,000 and the value of one-half the mill

could be awarded only if appellees bargained for them. The evi-

dence will not support a finding that appellees did bargain for

them. The District Court erred in finding that they did.

The position in the forest, the chance to bid on Government tim-

ber after 1965 (R. 397-398), for which appellees were bargain-

ing specially was not worth $429,883.40. There is no evidence

whatsoever to support such a value; whatever evidence there is,

is to the contrary. The value of the position in the forest for

which appellees were bargaining was included in Robert Jenkins'

best estimate of $200,000 to $800,000 as the value of the prop-

erty which appellees had been prevented from purchasing:
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"Mr. Moore: You considered the $500,000 offer that

Mr. Gallagher made on the mill as a reasonable price for

the mill, considering its position? Did you consider the

$500,000 puce Gallagher made to you for the mill as a

reasonable price for the mill, considering its position with

the forest?

"Mr. Jenkins: For the mill and its position, yes, sir. (R.

439)- (Emphasis supplied).

"Mr. Moore: Did I understand you a moment ago—

I

thought I understood you clearly, as of August, 1958,

$500,000 was a reasonable price or reasonable value for

the mill, considering its physical condition, equipment and

position?

"Mr. Jenkins: Yes, sir, it was a reasonable price. $200,-

000 would have been a reasonable price also or possibly

$800,000. We never had made a complete appraisal as to

actually what it would have been worth to us." (R. 440-

441 ). (Emphasis supplied).

"Mr. Moore: As far as position is concerned, you knew
all at that time about it that you know now about it, don't

you?

"Mr. Jenkins: As far as position is concerned, yes, sir.

"Q. Now, with that knowledge was $500,000 a reason-

able value for that mill in August, 1958, considering its

position in the forest?

"A. Yes, sir." (R. 441-442). (Emphasis supplied).

The District Court clearly erred in awarding appellees special

damages in the amount of $429,883.40.

(8) The District Court Erred in Computing the Profits It Awarded.

The District Court concluded that appellees were entitled to

recover from appellants as damages for appellants' wrongful

refusal to allow them to purchase one-half the Winslow mill, the

present value of one-half the net profits reasonably certain to

have been derived from the operation of the mill by appellees and

appellants. It found the present value of such profits to be

$429,883.40. It computed the present value of such profits:
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(1) By multiplying all the private timber appellants actually

owned in the Winslow area, in thousands of board feet, by $3.00,

a profit figure per thousand board feet taken from appellants'

milling contract with the prior owners (Amended Findings of

Fact, Paragraph 19 (R. 192-194) ; Memorandum Ruling on Post-

Trial Motions (R. 196-197) ; Exhibit 5 (R. 1424-1433)).

(2) By multiplying by $4.71 per thousand board feet all the

timber appellants had actually received when the prior owners of

the mill had assigned to appellants all the private timber they

actually owned and all their rights, at cost, under existing contracts

to cut government timber. (Amended Findings of Fact, Paragraph

19 (R. 192-194)). $4.71 was a figure developed by the District

Court from the sharply conflicting evidence concerning an appro-

priate profit for milling one thousand board feet of timber. (Mem-

orandum Ruling on Post-Trial Motions (R. 196-198)). This

record supports a finding that $4.71 is a fair profit per thousand so

long as the Winslow mill is operated at or near the capacity for

which it was designed, 30,000,000 board feet per year.

(3) By multiplying by $4.71 per thousand 155,485,000 board

feet of "Future Forest Service Timber," which the District Court

assumed the Winslow mill would purchase during the fifteen years,

1959 through 1973. (Amended Findings of Fact, Paragraph 19

(R. 192-194)). This timber was, in fact, government-owned tim-

ber, not under contract to anyone, which might or might not come

onto the market during the 1959-1973 period, depending upon

future Forest Service policy, fire, and the activities of tree-destroy-

ing pests. If this timber ever reached market, the Winslow mill

might or might not be successful in purchasing it, for federal law

required that it be sold to the highest bidder (C.F.R. §§ 221.8,

221.10) (R. 465-466, 469, 488). This might have been anyone

(R.483).

(4) By spreading these estimated milling profits over a fifteen-

year period stretching from 1959 through 1973, on the assumption

that the Winslow mill would be used to mill 30,000,000 board

feet annually from 1959 through 196 3 and less thereafter. In the
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court's projection, estimated timber to be processed was then

decreased steadily until, in 1969, it reached a low 10,443,000 board

feet annually, the figure used for the final five years of the fifteen-

year projection. To sustain even this projected level of operation

"Future Forest Service Timber" figured in the calculation for

fourteen of the fifteen years for which estimated profits were

projected. (Amended Findings of Fact, Paragraph 19 (R. 192-

194)).

(5) By dividing in half the profit estimated for each of the

fifteen years, since appellees would only have been half owners

of the mill. (Amended Findings of Fact, Paragraph 19 (R. 192-

194)).

(6) By discounting one-half the estimated profits at 4%, pur-

portedly to adjust them to present value. (Amended Findings of

Fact, Paragraph 19 (R. 192-194) )

.

(7) By subtracting from one-half the total discounted estimated

profits the present value of 6% interest payable on the purchase

price of one-half the mill. (Amended Findings of Fact, Paragraph

19 (R. 192-194)).

This complicated computation is clearly erroneous in several

respects. First, because profits projected from the milling of

"Future Forest Service Timber" are speculative and hypothetical.

When anticipated profits are to be awarded as damages for

breach of contract they must be demonstrated with reasonable cer-

tainty. Isenberg v. Lemon, 84 Ariz. 340, 327 P.2d 1016, 1023,

modified, 84 Ariz. 364, 329 P.2d 882 (1958); Jacob v. Miner,

61 Ariz. 109, 191 P.2d 734, 738 (1948); Martin v. LaFon, 55

Ariz. 196, 100 P.2d 182, 183 (1940). An award for loss of profits

based on future performance which is speculative and hypothet-

ical must be set aside. Peters v. Lines, 275 F.2d 919, 931 (9th

Cir. I960)

.

Only 111,080,000 of the 266,565,000 board feet of timber

employed by the District Court in its fifteen-year projection were

actually owned or controlled by appellants. $287,234.25, the bulk

of appellees' bloated $429,883.40 award, was attributable to
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profits the District Court found appellees would have earned

from milling 155,485,000 board feet of "Future Forest Service

Timber" in the Winslow mill between I960 and 1973 (Amended

Findings of Fact, Paragraph 19 (R. 192-194) )

.

It is clear that it is contrary to lumber industry practice to con-

sider as reasonably certain profits to be earned from milling timber

not under firm contract (R. 138-140, 1036-1037).* Appellees,

themselves, depreciated their fixed plant assets only over the tim-

ber they had under firm contract at the time the assets were ac-

quired (R. 1238-1242) . This is especially true when Forest Service

timber is involved. The Forest Service will not guarantee to pro-

vide timber for any mill unless there is a sustained yield unit (36

C.F.R. § 221.4) , and there was none here (R. 308, 660-661, 1865)

.

The Forest Service could not lawfully guarantee the Winslow mill

timber (See Exhibit 21 (R. 1734)). It was required by statute

to sell whatever timber it might choose to sell on a competitive

bidding basis (36 C.F.R. §221.8, 221.10) (R. 139, 483). And,

unlike a private timber seller who will sell what remains of his

initial timber supply after a fire or other disaster, the government

will reduce or eliminate any expected allowable cut in one area

when there has been a fire in another (R. 139-140, 475, 479, 489,

662-663). There is no pressure on the government to realize an

investment in timber properties (36 C.F.R. §§ 221.1, 221.2,

221.3).

In addition, it was not only highly speculative that this "Future

Forest Service Timber" would ever be marketed, it was even more

speculative to assume that the Winslow mill would buy it. That

new, unexpected, and more efficient bidders appear at timber sales

far from their prior base of operations and sometimes even build

new and more efficient mills in the bailiwicks of complacent exist-

ing mills is confirmed not only by general experience in the lumber

industry (R. 138-140, 1036-1037), but by the facts of this case.

*Even timber under firm contract is in large measure a speculative and
hypothetical figure. Appellants were granted cutting rights over an addi-

tional two sections of timber land to make up deficiencies in the purchase
of only 62,000,000 board feet (R. 733)

.



58

Maurice Liberman bought a large block of timber in Winslow,

far from Albuquerque, because the price was right. Appellees

operated as the only mill in Winslow from 1942 until 1950, when

the prior owners built the mill involved in this proceeding (R.

264-267), and appellees and the prior owners feared Maurice

Liberman would build a third mill in Winslow in 1955 (R.1463-

1466). The District Court erred in awarding profits by blandly

assuming that the same things would not happen again. Moreover,

there were other mills already nearby (R. 482-484, 735-736, 1081)

.

In any case, not only Forest Service regulations and lumber

industry practice, but clear controlling legal authority requires

that the award of profits to be earned from milling "Future

Forest Service Timber" be set aside as speculative and hypo-

thetical. In Peters v. Lines, 275 F.2d 919, 931 (9th Cir. I960),

an award for loss of $477,750.99 in future profits allegedly to

have been earned by delivering 2,272,732 board feet of timber

per month for 91 months at a profit of $2.31 per thousand was

set aside by this Court because at the time of appellant's breach

appellee owned at most between 60,000,000, and 80,000,000 board

feet deliverable to appellant and "no evidence was received that

[appellee] had in the form of options or otherwise or could have

acquired additional timber in the immediate area." (275 F.2d at

931). There was other timber in the area which the parties con-

templated appellee would acquire, but this Court held that that

timber must be disregarded in computing lost future profits (275

F.2dat929, 931).

The question presented in Peters v. Lines was the exact question

appellants raise here, for appellees' evidence shows only that there

was other timber in the area which the Winslow mill might ac-

quire (R. 461-498, 707). In Peters a logging company had agreed

to furnish and a milling company to purchase all the timber mill-

ing company would require to operate its mills for a ten-year

period in a specified logging area. Logging company did not have

sufficient timber under contract at the time of making the require-

ments contract to supply all milling company's expected needs,
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and it was "clear that the contract contemplated acquisitions of

additional timber by [logging company] in the Redwood Creek

Ranch area in addition to its holdings in such area at the time of

the execution of the contract." (275 F.2d at 929). After perform-

ing for 29 months of the 120-month contract, milling company

refused to receive any more logs from logging company. Logging

company thereafter filed a voluntary petition in bankruptcy, and

the referee awarded the trustee affirmative relief against milling

company based upon milling company's failure to perform under

the requirements contract. Of this award, $477,750.99 was com-

puted by the referee to be attributable to "loss of profits based

on future performance." (275 F.2d at 931). "[T]he referee

found that as a direct result of the acts of [milling company] the

bankrupt was prevented from delivering logs for the remaining

term specified in the agreement, causing damage to the bankrupt

in the amount stated. The referee found that the price structure

specified in the contract gave the bankrupt a $2.31 per 1,000

board feet price advantage, and projected this figure over the

balance of 91 months of the contract, assuming an average

monthly delivery of 2,272,732 feet." (275 F.2d at 931). The

District Court affirmed the referee's award and milling company

appealed, contending that profits expected to be earned from

timber not under contract were speculative and hypothetical,

even though "the contract contemplated additional acquisitions

of timber in that area by bankrupt." (275 F.2d at 929). This

Court found an arithmetic error in the referee's projection of

future profits approved by the District Court and then held an

award of profits projected from timber not under contract errone-

ous as a matter of law:

"Irrespective, however, of such [arithmetic] error, the evi-

dence is insufficient to justify such award. The maximum
timber in the Redwood Creek Ranch area owned by the bank-
rupt at the time of the breach by appellants was 200 million

board feet. No evidence was received that bankrupt had in

the form of options or otherwise acquired or could have
acquired additional timber in the Redwood Creek Ranch
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area. Furthermore, the evidence is clear that only about 40

per cent of the remaining timber owned by bankrupt would

be deliverable or delivered to the appellants. Such factors

were not reflected in the computations apparently made by

the referee. The result is that here again the award is

speculative and hypothetical." (275 F.2d at 931).

This Court remanded that cause to the District Court for the

Northern District of California for appropriate proceedings to

redetermine the issue of damages in accordance with the lan-

guage cited. (275 F.2d at 931). Appellants here request this

Court to remand this cause to the District Court for the District

of Arizona for appropriate proceedings to redetermine the issue

of damages in accordance with the controlling language just

cited. Simply eliminating "Future Forest Service Timber" in

appellees stretched-out projection would reduce the award to

$142,649.15.

Second, the District Court's award of $429,883.40 as the

present value of the profits appellees would have earned is

speculative and hypothetical because the projection on which the

award was based stretched fifteen years into the future. Even

if appellants had had the hypothetical 155,485,000 board feet

of "Future Forest Service Timber" under firm contract, fifteen

years was manifestly too long a period to project profits into

the future.

Fifteen years was an arbitrary period selected by the District

Court at appellees' urging. There was no substantial evidence

of record to support it as a likely period on which to base a

projection of future profits (R. 419-421, 548-551). It was not as

if the parties had agreed to operate for a fixed term of fifteen

years; they had not agreed to operate at all (R. 392, 438, 844-

845, 882-885, 897-898, 1884-1888, 1928-1929). But, even if they

had, fifteen years would have been too long a period over which

to guess at profits. Too many fires, technological changes, and

other unforeseen events were bound to occur to make profits

projected over such a long period anything but hypothetical and
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speculative (R. 743-755, 763-765). And, in any case, the evi-

dence is clear that appellants were interested in the Winslow mill

only for seven years. After that time appellees were interested in

owning the mill, not to operate it, but to shut it down and elimi-

nate it as a competitor (R. 282-283, 329, 382-383, 397, 446-447,

792, 861-862, 1838, 1921).

The cases do not sanction so lengthy a projection. In Palmer

v. Connecticut Ry. & L. Co. 311 U.S. 544 (1941), petitioners de-

faulted on a 999-year lease when the unexpired term was 969

years. Respondents purported to show net profits anticipated

during the next 40 years. The Court of Appeals projected anti-

cipated profits only for an eleven-year period, three years of

which had passed at the time of trial. And, in Hawkinson v.

Johnston, 122 F.2d 724 (8th Cir.), cert, denied, 314 U.S. 694

(1941), lessors were awarded net profits projected only over

ten years of the unexpired 67 years of a 99 year lease, although

at trial they had made a showing of profits expected to be earned

during the next 30 years. Their request that the ten-year pro-

jection be extended for an additional five years was rejected by

the Court of Appeals, and one must be more certain to receive

rent than to receive profits from a lumber mill.

The District Court's computation of the present value of the

profits appellees would have earned as owners of one-half the

Winslow mill is erroneous, third, because no adjustment was

made to reflect the increased operating cost per thousand board

feet milled which would necessarily result as production was

decreased from 30,000,000 to as low as 10,443,000 board feet

annually over the fifteen year projection. (Memorandum Ruling

on Post-trial Motions (R. 197-198)).

Appellees were bargaining to decrease the competition for

government-owned timber after all the privately-owned timber

in the Winslow area was cut. They stated again and again that

that was what they wanted (R. 329, 383, 397, 446, 1838-1839,

1850, 1921). They needed that timber, they said, to make their

mill "a paying operation" after 1965 (R. 283).
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The District Court found that appellees' mill and the Winslow

mill were "substantially identical. Their timber sources, physical

plants, costs of production, quantity, quality and type of prod-

uct were substantially the same." (Amended Findings of Fact,

Paragraph 8 (R. 185); (R. 268, 418, 460)). If appellees could

not make their own mill a "paying operation" at an annual

level of production of only 10,443,000 board feet, how could

appellants earn $4.71 per thousand in their substantially identi-

cal plant while milling only 10,443,000 board feet annually?

Fixed costs per unit of production must be less when a large

industrial plant is operated at full design capacity. This is true in

the lumber mill industry, as elsewhere (R. 138-143, 792, 836-837,

1033-1034, 1401-1409, 1896). For ten of the fifteen years em-

ployed by the District Court to project anticipated profits, the

Winslow mill would be operated at 50% to 30% of design

capacity. Yet, the District Court made no adjustment in its

profit per thousand to reflect the increased unit cost resulting

from this decrease in production. This also was contrary to the

evidence and manifest error.

CONCLUSION

For the foregoing reasons, the judgement should be reversed

and the case remanded either with directions to enter judgment

for appellants or for new trial.

Dated: May 4, 1962.

Respectfully submitted,

BURNHAM ENERSEN
Frederick O. Koenig
McCutchen, Doyle, Brown & Enersen

Attorneys for Appellants.

Jennings, Strouss, Salmon & Trask

Title & Trust Building

Phoenix 3, Arizona

Of Counsel

(Appendix Follows)
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PREFATORY STATEMENT
Appellees respectfully beg to differ with the "capsule" appear-

ing on page 1 of the Brief for Appellants. These statements are

not merely an over-simplification of the issues involved; they in

fact misstate the case. Damages were not awarded plaintiff-

appellees "for defendant-appellants' refusal to sell them $250,000
worth of real property for $325,000.":

"Mr. Enersen: I take it then, your Honor, this award
is not made upon the basis of the customary rule for dam-
ages for breach of contract to sell real estate?

"The Court: No. No, it is based on the proposition that
there was an agreement, breach of an agreement to engage
in a business, as to which profit could be anticipated with
a reasonable certainty and the amount of the recovery would
be the profit which could with reasonable certainty be antic-
ipated to result had the contract not been breached, but had
the parties performed." (R. 100-101)

As a matter of fact, real property is only slightly involved in

the transaction.*

Exhibit 11 (R. 1441) enumerates the property acquired by defend-
ants and the values allocated by defendants to each of the separate items
thereof

:

r

^wmi11
-;:; $176,970.00

Planing Mill 127,240.00
Shop

18,780.00
Lumber Shed 12,670.00
Dry Kiln

56,470.00
Office Building and Equipment 3480 00
Bunkhouse 4 54000
Carriers and Lift Trucks 59,550.00
Stacking Sticks, Foundations, Spacers and
Roof Boards 80,000.00

i
amP --;: 5,000.00

Trucks, Trailers, Auto Patrols and Ford

- .^P 97,500.00
LAJNU

7,800.00

Total $650,000.00
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STATEMENT OF THE CASE

This appeal is from a judgment awarding damages to plaintiffs-

appellees for breach of contract by defendants-appellants. The

law applied by the District Court is neither new nor controversial.

Plaintiffs had the first right to buy a successful lumber manufac-

turing business in Winslow, Arizona and were seriously consid-

ering its purchase. Defendants wanted to buy it themselves and

induced plaintiffs to give up their first right to buy in considera-

tion of (1) an option to allow plaintiffs to purchase a half in-

terest therein at any time prior to April 30, 1959, and (2) an

option to purchase defendants' remaining half interest at the

end of seven years.

On September 23, 1958 plaintiffs gave up their first right to

buy; defendants completed the purchase on November 6, 1958;

and on January 6, 1959 defendants refused to allow plaintiffs to

exercise their option and acquire a half interest in the business.

This breach resulted in the present action. The District Court,

presiding without a jury, awarded damages for the loss of profits

reasonably certain to have been earned by plaintiffs had the

defendants not breached the first option. No damages were

sought or allowed on account of the second option.

STATEMENT OF FACTS

Appellees controvert appellants' statement of the case and of

the facts. It is inadequate and inaccurate. It fails to inform the

Court of the facts upon which the District Court based its

judgment.

The District Court made nineteen separately numbered

Amended Findings of Fact,* four of which have one or more

*The references in this brief to the Amended Findings of Fact are

thus: (Findings 3); to the Brief for Appellants, thus: (Br. 51); to the

printed record, thus: (R. 101); and to the exhibits, thus: (Ex. A).
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subdivisions (R. 183-196). Only three of the Findings are dis-

puted* on the appeal: Nos. 11, 12(a) and 19.

Since the vast majority of the Findings are not disputed or

challenged on this appeal we know of no better or more accurate

and concise way to state the facts than to adopt and copy the

Findings in our Statement of Facts. As to those which are not

disputed or challenged, we merely copy them in haec verba; and
as to those which are disputed or challenged, we copy them and
cite in parentheses the pages in the Transcript of Record where
evidence in support thereof may be found.

We omit the first five Findings which relate only to jurisdiction

and the identity and capacity of the parties. The remaining Find-

ings areas follows:

FINDING 6:

At all times herein mentioned plaintiffs were and they now
are engaged in the operation of a business enterprise consisting of
the purchase of standing timber from within the exterior bound-
aries of the Sitgreaves National Forest, the removal of said

timber to a mill at Winslow, Arizona, the manufacture thereof
into lumber, and the sale of said product to the public.

FINDING 7:

On and prior to September 20, 1958, the New Mexico Timber
Company, a New Mexico corporation, the Arizona Timber Com-
pany, an Arizona corporation, and the Bernalillo Lumber Com-
pany, a partnership consisting of A. I. Kaplan and T. P. Gal-
lagher, partners, owned and engaged in the business enterprise
consisting of the purchase of standing timber from within the
exterior boundaries of the Sitgreaves National Forest, the removal

*These Findings are not challenged separately and particularly as re
qu.red by Rue 18(d) The fact thfat the? are dispute?3 only
by a search and study of the brief. y
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of said timber to a mill at Winslow, Arizona, the manufacture

thereof into lumber, and the sale of said product to the public.

Said corporations and partnership collectively hereinafter will be

referred to as the "Gallagher Companies" and said business enter-

prise, together with certain physical assets, easements, leases and

timber contracts appurtenant thereto, hereinafter will be referred

to as the "Gallagher Properties".

FINDING 8:

Prior to September 23, 1958 the Gallagher business operations

and the plaintiff's business operations were substantially identical.

Their timber sources, physical plants, costs of operation, quantity,

quality and type of product were substantially the same.

FINDING 9:

For many years prior to September 20, 1958, plaintiffs and the

Gallagher Companies had an agreement whereby, in the event

either the plaintiffs or the Gallagher Companies offered for sale

either of their respective above described business enterprises, the

other party would have the right of first refusal to purchase the

business enterprise so offered for sale. During 1958 and shortly

prior to September 23, 1958, the Gallagher Companies did offer

the Gallagher Properties for sale. Pursuant to said agreement

plaintiffs and the Gallagher Companies were actively engaged in

negotiations for the purchase of the Gallagher Properties.

FINDING 10:

On September 10, 1958 defendants commenced negotiations for

the purchase of the Gallagher Properties. On that day T. P.

Gallagher advised defendants that the Gallagher Companies had

an existing oral reciprocal first refusal agreement with the plain-

tiffs and that any sale to defendants would be subject to plaintiffs'

first refusal. Thereupon defendants contacted plaintiffs and ar-
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ranged for a conference which was held in Winslow, Arizona, on
September 20, 1958.

FINDING 11:

At this conference plaintiffs and defendants agreed that plain-

tiffs would give up their aforesaid right of first refusal and with-

draw from further negotiations for the purpose of the Gallagher
Properties (R. 296, 387) ; that defendants would then proceed to

negotiate a purchase thereof (R. 296, 388); that in the event
defendants purchased the Gallagher Properties, then plaintiffs

would have an option until April 30, 1959 to purchase from
defendants an undivided one-half interest in said Gallagher
Properties by paying to defendants one-half of the purchase price

paid or agreed to be paid by defendants to the Gallagher Com-
panies, payable in the manner provided for in defendants' agree-

ment of purchase (R. 296, 388-389; Ex. 3); that in the event
plaintiffs exercised their said option, then the business enterprise

herein referred to as the Gallagher Properties thereafter would
be jointly owned and operated by plaintiffs and defendants for
the purpose and in the expectation of making a profit (R. 337,
1734, 1843-1844, 1846, 1921); and that defendants' privately
owned Aztec timber would be manufactured by plaintiffs and
defendants in the newly-acquired mill under the terms and at the
prices specified in the milling agreement received in evidence as

plaintiffs' Exhibit 5 (R. 291-292, 391-392, 1846-1847, 1918).

FINDING 12:

On September 22, 1958,* defendants prepared the document
received in evidence as plaintiffs' Exhibit 3 which the parties
signed on September 23, 1958 and reads as follows:

*On this same day, which was two days after the September 20 con-ference and agreement, Liberman talked by long distaL telephone to
1' Ju I j

:
' J?

resPonse to Liberman's inquiry, Kaplan confirmed
that he 'had glven Tom Gallagher authority to give Mrs N^ed dSv
in any sale of the Winslow plant " (R 49.50)

g g P ty



"September 23, 1958

'Mrs. George H. Nagel

Nagel Lumber & Timber Company

Winslow, Arizona

"Dear Mrs. Nagel:

"It is our understanding that you have a 'first refusal

agreement' with Arizona Timber Company to buy out their

Plant at Winslow; and, if you turn down this option it is our

understanding that we are second in line to buy the Plant.

"It is now mutually agreed that in case either of us (and

by this is meant, the companies controlled by the Liberman

Group as one party; and the Nagel Lumber and Timber

Company or any company controlled by the Nagel Family

as the second party) will take-up the proposition made by

Arizona Timber Company and buy out the Winslow Plant

from them, then our companies will have the option to

participate in that purchase on a fifty-fifty basis at the same

terms as the purchaser will get from the Arizona Timber

Company.

"This option remains in force until April 30, 1959, and

will be automatically extended for six month periods un-

less cancelled by mutual consent.

"Very truly yours,

Maurice Liberman

Maurice Liberman

"Liberman Group

by: Maurice Liberman

"Nagel Family

By: Robert T. Jenkins

"ML:rb"
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FINDING 12(a):

From the conversations and negotiations of the parties carried

on at the meeting of September 20, 1958 and from the language
of Exhibit 3 in evidence the plaintiffs understood at the time
Exhibit 3 was executed by the parties, and the defendants then
knew or had reason to know that the plaintiffs understood from
such conversations and negotiations and from the language of
Exhibit 3, that plaintiffs and defendants had contracted and
agreed that plaintiffs would give up their aforesaid right of first

refusal and withdraw from further negotiations for the purchase
of the Gallagher Properties (R. 1859-1860, 1923, 1932-1934);
that defendants would then proceed to negotiate a purchase
thereof (R. 296, 388); that in the event defendants purchased
the Gallagher Properties, then plaintiffs would have an option
until April 30, 1959 to purchase from defendants an undivided
one-half interest in said Gallagher Properties by paying to de-

fendants one-half of the purchase price paid or agreed to be
paid by defendants to the Gallagher Companies, payable in the

manner provided for in defendants' agreement of purchase (R.

335-336, 388-389, 1855, 1858, 1926-1927; Ex. 3) ; that in the event
plaintiffs exercised their said option the plaintiffs and defendants,

in addition to operating the business would share equally the

obligation to provide any capital necessary therefor, as well as

share equally the profits and losses of the business (R. 330-

332, 337-338, 437-439, 878, 1921); and that defendants' privately

owned Aztec timber would be manufactured by plaintiffs and
defendants in the newly acquired mill, under the terms and at

the prices specified in the milling agreement received in evidence
as Plaintiffs' Exhibit 5 (R. 291-292, 391-392, 1846-1847, 1918).

FINDING 13:

At the time of the execution of Exhibit 3 by plaintiffs and
defendants the business enterprise herein referred to as the
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Gallagher Properties was a going business earning and capable

of earning substantial profits, which plaintiffs and defendants

contemplated said business would continue to earn in the future.

FINDING 14:

On September 23, 1958, plaintiffs released the Gallagher Com-

panies from their first refusal agreement and withdrew from

further negotiations with the Gallagher Companies for the pur-

chase of the Gallagher Properties.

FINDING 14(a):

Following protracted negotiations in New York between de-

fendant Maurice Liberman and the owners of the Gallagher

Properties an agreement for sale of said Properties was reached

on October 16, 1958 at about 2:00 A.M. subject to final approval

by both buyers and sellers at 11 :00 A.M.

FINDING 14(b):

In the early morning hours of October 16, 1958 plaintiff Mabel

J.
Nagel received a phone call in Winslow from defendant

Liberman in New York. He requested that plaintiffs release de-

fendants from the option agreement and send him a telegram to

that effect as soon as possible. She replied that she did not think

she would do that but would check with plaintiff Robert T.

Jenkins, and she did. At 8:29 A.M. Mrs. Nagel sent Liberman a

telegram stating "Do not wish to release options at this time."

FINDING 14(c):

In a later phone call on October 16, 1958, Liberman told Mrs.

Nagel the price of the plant and timber but did not reveal that

the terms were credit rather than cash. He acknowledged receipt

of the aforesaid telegram and asked Mrs. Nagel to come to New

York. She replied that she could not come. Plaintiffs did not see

or hear from defendants again until mid-November, 1958.
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FINDING 14(d):

On October 17, 1958 a tentative draft of the purchase and
sale agreement was executed by defendants and the Gallagher

Companies.

FINDING 15:

On November 6, 1958, defendants and the Gallagher Com-
panies entered into a written contract whereby the Gallagher

Companies agreed to and did sell and the defendants agreed to

and did purchase the Gallagher Properties.

FINDING 15(a):

In mid-November, 1958, Jenkins approached Liberman for

the purpose of discussing defendants' purchase of the Gallagher

Properties. Liberman stated that he would be in Winslow shortly

and would get in touch with Jenkins but did not do so on account

of illness.

FINDING 15(b):

On December 23, 1958 plaintiffs asked to see the contract for

the purpose of deciding whether or not to exercise their option,

but defendants refused to allow them to see a copy.

FINDING 16:

On January 6, 1959, plaintiffs for the first time learned the

terms of defendants' aforesaid purchase, and on that day they

advised defendants they elected to exercise their option to pur-

chase said undivided one-half interest in the Gallagher Properties

and offered to pay one-half of the purchase price. At the time of
so electing the agreement of September 20, 1958 between plain-

tiffs and defendants was still in full force and effect, the de-

fendants had not been released from their obligations thereunder,
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and plaintiffs had done all things required of them by said agree-

ment. Also, at the time of so electing, the plaintiffs were ready,

able and willing to consummate the purchase of said one-half

interest.

FINDING 17:

Defendants refused and ever since have refused to allow plain-

tiffs to exercise such option and acquire said undivided one-half

interest.

FINDING 18:

Plaintiffs claim that defendants owed the Gallagher Companies

timber (referred to in plaintiffs' Exhibit 9 as "owed by Duke

City") from which there would have been a net lumber recovery

of 21,217,000 board feet; and they further claim that they are

entitled to share in the profits which said 21,217,000 board feet

would have produced, computed on the same profit basis as the

Gallagher Aztec and the Forest Service timber. The aforesaid

timber was standing in the forest and there would have been a

net lumber recovery therefrom to the parties of 21,217,000 board

feet; it was not "owed by Duke City," but was owned by Duke

City; and plaintiffs are entitled to share in the profits which it

would have produced, computed on the same profit basis as the

Duke City Aztec and not on the same profit basis as the Gallagher

Aztec and the Forest Service timber.

FINDING 19:

The present value of one-half of the net profits reasonably

certain to have been derived from the operation of the Gallagher

Properties by plaintiffs and defendants is the sum of $429,883.40.

If the parties had gone ahead pursuant to the agreement between

them:
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FINDING 19(a):

The Gallagher Properties would have been operated during the

years 1959 to 1973 inclusive, at a joint profit to the parties of

$3.00 per 1,000 board feet as to the Duke City Aztec and of

$4.71 per 1,000 board feet as to the Gallagher Aztec and Forest

Service timber (R. 196-200, 291-292, 391-392, 1846-1847, 1918;

Ex. 9, 10, 11, 12 and 13).

FINDING 19(b):

There would have been a net lumber recovery to the parties of

71,880,000 board feet from the Duke City Aztec, as to which the

parties would have derived a profit of $3.00 per 1,000 board
feet which would have produced a joint profit to the parties of

$215,640.00; and the share of plaintiffs therein would have been
one-half of that sum, or $107,820.00 (R. 70; Ex. 9).

FINDING 19(c):

There would have been a net lumber recovery to the parties

of 194,685,000 board feet from what the evidence refers to as

Gallagher Aztec and Forest Service timber, as to which the

parties reasonably could anticipate a profit of $4.71 per 1,000
board feet. This would have produced a joint profit to the

parties of $916,966.35; and the share of plaintiffs therein would
have been one-half of that sum, or $458,483.18 (R. 196-200; Ex.

9, 10, 11, 12 and 13).

FINDING 19(d):

Plaintiffs' share of the aforesaid net profits aggregates

$566,303.18; the present value of this sum at the rate of 4%
is $478,633.40 (R. 765-767).

FINDING 19(e):

The interest which plaintiffs would have been required to pay
on the purchase price amounts to $48,750.00. The net damage,
therefore, is $429,883.40 (Ex. 4).
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FINDING 19(f):

The damages sustained by plaintiffs are computed as follows:

SCHEDULE SHOWING COMPUTATION BY COURT OF DAMAGES SUSTi*

50% OF PROJECTED PF

BY YEARS

DUKE CITY AZTEC (a $3.0

ALL OTHER TIMBER (a $4.

1963

1964

1965

1966

1967

1968

19o9

1970

1971

1972

1973

PRODUCTION OF AVAILABLE
TIMBER BY YEARS

1959 Duke City Aztec

Existing Forest Service

1960 Duke City Aztec

Existing Forest Service

Future Forest Service

1961 Duke City Aztec

Future Forest Service

1962 Duke City Aztec

Future Forest Service

Duke City Aztec

Gallagher Aztec

Future Forest Service

Gallagher Aztec

Future Forest Service

Future

Future

Future

Future

Future

Future

Future

Future

Future

Forest

Forest

Forest

Forest

Forest

Forest

Forest

Forest

Forest

Service

Service

Service

Service

Service

Service

Service

Service

Service

30,000,000

30,000,000

30,000,000

30,000,000

30,000,000

16,050,000

12,075,000

12,075,000

12,075,000

12,075,000

10,443,000

10,443,000

10,443,000

10,443,000

10,443,000

266,565,000

15,320,000

14,680,000

15,000,000

7,000,000 |

8,000,000 /

19,830,000

10,170,000

17,350,000

12,650,000

4,380,000

13,545,000

12,075,000

3,975,000

12,075,000

$22,980.00

34,571.40

22,500.00

35,325.00

29,745.00

23,950.35

26,025.00

29,790.75

6,570.00

60,335.10

% :

$5<

EXISTING TIMBER—NET LUMBER RECOVERY
DUKE CITY AZTEC GALLAGHER AZTEC FOREST SERVICE

15,320,000

15,000,000

19,830,000

17,350,000

4,380,000

71,880,000

13,545,000

3,975,000

17,520,000

14,680,000

7,000,000

21,680,000

FUTURE TIMBER—NET LUMBER RECOVERY
Forest Service Contract to be awarded

5/31/60 and to be cut by 5/31/62 30,820,000

Forest Service Contracts to be awarded

and to be cut in years 1963 to 1973

inclusive 124,665,000

TOTAL

111,080,000

Total Dan
Reduced

Minus Pre;

Compute

to™
taine

TOTAL

155,485,000

266,565,000
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THE ISSUES INVOLVED
1. Does the evidence support the Finding and Conclusion

that the parties made a contract ?

2. Did the District Court correctly rule that loss of future

profits is the proper measure of damages ?

3. Does the evidence support the Finding of the District

Court that the present value of the future profits reasonably cer-

tain to have been earned by plaintiffs is the sum of $429,883.40?

SUMMARY OF ARGUMENT
1. The parties entered into a valid, lawful contract whereby

appellees were granted an option until April 30, 1959 to pur-

chase from appellants an undivided one-half interest in the Gal-

lagher Properties in the event of their acquisition by appellants.

Appellants' contentions to the contrary are each without merit.

2. The measure of damages for breach of an option allowing

a party to acquire an interest in a going business is the amount

of future profits reasonably certain to be earned therefrom, where

the prospective gains or profits were within the contemplation of

the parties and an immediate and direct inducement to the

contract.

3. The evidence supports the Finding of the District Court in

applying the above measure of damages for the reason that future

profits were within the contemplation of the parties and an

immediate and direct inducement to the contract.

4. Appellants' argument that recovery for loss of profits is

limited to the difference betwen $325,000 and one-half of the fair

market value of the mill is without merit.

5. Where loss of profits is the proper measure of damages

the evidence need only show with reasonable certainty what the

profits would have been.
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6. The District Court properly determined the amount of

plaintiffs' damages by taking into consideration the existence of

a market for lumber which will permit continued realization of

profits; the availability of timber for manufacture into lumber;

and then calculating the amount of net profit which would have

been earned by appellees after deducting appellees' cost of per-

formance.

7. Appellants' attack upon the method used by the District

Court to compute damages is without merit. The District Court

deducted Nagel's entire cost of performance. A net profit of $4.71

per thousand board feet is applicable even after production drops

below 30 million board feet per year. The District Court properly

took into consideration timber not actually under contract and

properly projected the profits for a period of 15 years.

ARGUMENT
The questions raised on the appeal, with respect to both lia-

bility and damages, involve issues of fact which appellants claim

are not sustained by the evidence. Under these circumstances

appellants are required to demonstrate that there is no substan-

tial evidence to support the challenged findings and to set forth

in their brief all of the material evidence on the questions and

not merely their own evidence.

I. The Issue on Liability.

A. THE CONTRACT AND ITS TERMS.

The District Court found and concluded that the parties entered

into a valid, lawful contract (R. 195). This determination was

based upon the evidence, particularly Findings 11 and 12(a). For

convenience and clarity we here quote these Findings verbatim

and cite in parentheses the pages in the Transcript of Record

where evidence in support thereof may be found.
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At this conference [September 20 in Winslow] plaintiffs and
defendants agreed that plaintiffs would give up their aforesaid

right of first refusal and withdraw from further negotiations for

the purchase of the Gallagher Properties (R. 296, 387) ; that

defendants would then proceed to negotiate a purchase thereof

(R. 296, 388); that in the event defendants purchased the Gal-

lagher Properties, then plaintiffs would have an option until

April 30, 1959 to purchase from defendants an undivided one-

half interest in said Gallagher Properties by paying to defendants

one-half of the purchase price paid or agreed to be paid by
defendants to the Gallagher Companies, payable in the manner
provided for in defendants' agreement of purchase (R. 296, 388-

389; Ex. 3) ;
that in the event plaintiffs exercised their said option,

then the business enterprise herein referred to as the Gallagher

Properties thereafter would be jointly owned and operated by
plaintiffs and defendants for the purpose and in the expectation

of making a profit (R. 337, 1734, 1843-1844, 1846, 1921); and
that defendants' privately owned Aztec timber would be manu-
factured by plaintiffs and defendants in the newly-acquired mill

under the terms and at the prices specified in the milling agree-

ment received in evidence as plaintiffs' Exhibit 5 (R. 291-292,

391-392, 1846-1847, 1918) (Finding 11).

From the conversations and negotiations of the parties carried

on at the meeting of September 20. 1958 and from the language
of Exhibit 3 in evidence the plaintiffs understood at the time
Exhibit 3 was executed by the parties, and the defendants then
knew or had reason to know that the plaintiffs understood from
such conversations and negotiations and from the language of
Exhibit 3 that plaintiffs and defendants had contracted and
agreed that plaintiffs would give up their aforesaid right of
first refusal and withdraw from further negotiations for the

purchase of the Gallagher Properties (R. 1859-1860, 1923, 1932-
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1934) ; that defendants would then proceed to negotiate a pur-

chase thereof (R. 296, 388); that in the event defendants pur-

chased the Gallagher Properties, then plaintiffs would have an

option until April 30, 1959 to purchase from defendants an un-

divided one-half interest in said Gallagher Properties by paying

to defendants one-half of the purchase price paid or agreed to

be paid by defendants to the Gallagher Companies, payable in

the manner provided for in defendants' agreement of purchase

(R. 335-336, 388-389, 1855, 1858, 1926-1927; Ex. 3); that in the

event plaintiffs exercised their said option the plaintiffs and de-

fendants, in addition to operating the business would share

equally the obligation to provide any capital necessary therefor,

as well as share equally the profits and losses of the business

(R. 330-332, 337-338, 437-439, 878, 1921); and that defendants'

privately owned Aztec timber would be manufactured by plain-

tiffs and defendants in the newly acquired mill, under the

terms and at the prices specified in the milling agreement

received in evidence as Plaintiffs' Exhibit 5 (R. 291-292, 391-392,

1846-1847, 1918) (Finding 12(a)).

The above findings contain all the necessary elements of a

valid, lawful contract; and for breach thereof appellants are

liable. As the Arizona Supreme Court in Crunden-Martin Mfg.

Co. v. Christy, 22 Ariz. 254, 196 P. 454, 456, aptly stated:

"* * * the rule of law, as well as ethics, is that a party

will be held to that meaning which he knew the other party

to the contract supposed his words to bear if his language

may be understood in more senses than one. In other words,

whatever is expected by one party to a contract and known

to be so expected by the other is to be deemed a part or

condition of the contract. * * *"

B. REPLY TO ARGUMENT ON LIABILITY.

Appellants Contentions Summarized

Appellants' contentions that they are not liable for breach of

contract are all aimed at one proposition: that there was no
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lawful, binding contract entered into between the parties. In their

Answer to Amended Complaint (R. 39), and during the trial of

this action appellants acknowledged the existence of a contract,*

but urged adoption of their version of its terms. The District

Court refused to accept appellants' version. Since this involved

the resolution of conflicting issues of fact, appellants' version of

the contract is not involved upon appeal. They now contend that

there was no contract at all.

It is interesting to note that appellants did not file a motion for

a new trial as to all issues. They filed only a Motion for New
Trial as to Damages Alone (R. 135). It also is noteworthy that

no error is assigned with respect to rulings on evidence.

Appellants have totally failed to comply with Rule 18(d) of

this Court which provides that "In all cases, when findings are

specified as error, the specification shall state as particularly as

may be wherein the findings of fact and conclusions of law are

alleged to be erroneous." A reading of the argument concerning

liability reveals that under Specifications 1 and 2 appellants attack

the judgment of the District Court in six respects:

No agreement was reached on September 20 in Winslow.
The minds of the parties did not meet.

The Statute of Frauds precludes recovery.

The parol evidence rule was violated.

The contract was void for vagueness.

Nagel failed to accept entire offer.

I. Agreement Was Reached in Winslow on September 20 Con-
cerning Purchase and Operation of Mill.

Specific Terms of Agreement

The conference took place in the Nagel office in Winslow on
September 20, 1958. The only persons present were Maurice

*See excerpts from Liberman's testimony, infra, pages 20-22.
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Liberman, Mrs. George H. Nagel and Robert T. Jenkins. The

conference lasted some two or three hours (R. 278-280, 326). It

did not just happen. Liberman called Mrs. Nagel by long dis-

tance and requested the appointment. He chartered a plane and

flew there from Alburquerque (R. 379, 873).

Notwithstanding the contention made by appellants (Br. 10),

all parties present testified that they did reach an agreement at the

conference concerning the purchase and operation of the mill.

Robert Jenkins testified:

Nagel wanted the whole plant at the time Liberman suggested

they buy it together (R. 382). Liberman said "* * * if we buy

it together we will mill it all together, put it all in the mill" (R.

1918). He knew of Nagel's first refusal agreement and said

"You have got to turn him down before I can make a deal with

him"; Nagel was to refuse to buy it so Liberman would have a

free rein to make a deal (R. 1923). Nagel would then tell Gal-

lagher that it would not purchase the plant, Liberman then would

purchase the plant if at all possible, when his deal was completed

Nagel would have an option of purchasing in his deal on a fifty-

fifty basis, at the end of seven years Liberman would sell to

Nagel, however, Nagel had no obligation to buy the plant at the

end of seven years nor to buy on a fifty-fifty basis (R. 388) . Thus,

Nagel had two options. Liberman also said that at the end of

seven years "He would sell us his remaining half interest in the

plant, if he purchased it and our original fifty-fifty deal was con-

summated" (R. 396, 1918); Liberman said Nagel could have

"until April 30th to exercise this option to purchase into his deal"

(R. 389, 449, 1926-1927). This date was suggested because until

then Nagel's money would be tied up in logs and lumber inven-

tories; its money would be more readily available by then; and

Liberman readily agreed (R. 388-389). Liberman said that a
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profit of $2 per thousand for milling his Aztec timber was too

cheap, and he said "that $3 would be a reasonable amount" (R.

390). He also said "I have a contract for Three Dollars and I

don't see why it should be changed" (R. 1918) . He was speaking

of his milling agreement with Gallagher under which his Aztec

timber was being milled.

Mrs. Nagel testified:

Mr. Liberman said "Let's buy the mill together" (R. 282, 319,

1838)
.
He asked Nagel to call Gallagher and tell him Nagel was

not going to buy the mill (R. 296, 1840). He further stated: "I

will buy the mill and I will give you an option agreement to buy

one-half in the mill and the timber" (R. 296). He said Nagel
could have until April 30, 1959 to "complete our purchase and

buy in" (R. 283-284, 296).

The parties discussed the price of the mill and timber (R. 288)
and the amount of Forest Service Timber and Aztec timber avail-

able (R. 289, 330). The timber would be owned fifty-fifty if the

purchase was made (R. 331). Nagel would withdraw from the

deal, Liberman would buy the plant and the timber, Nagel would
have an option to buy in on a fifty-fifty basis at exactly the same
terms and conditions of Liberman's purchase, and the option

would remain in force until April 30, 1959 (R. 337-338). Jenkins

would manage the mill (R. 287)

.

Liberman recognized that the parties reached an agreement

on September 20, 1958. We quote him verbatim:

"Q. You flew there, chartered a plane and flew there for
that one purpose of seeing her, and that is all you did
do on that trip, see her and Bob, have your discussion
and reach an agreement, is that right ?

A. Yes (R. 1560).

A. * * * we got to a conclusion, both parties, that the best
thing was for us to buy the plant together (R. 1539).
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Q. You made an agreement with Mrs. Nagel on September

20th about which you have testified ?

A. Yes, sir (R. 1726).

Q. Well, you did reach an agreement there on that day?

A. That's right (R. 1550). See, also: 890-891.

Q. Didn't you tell us a while ago that you reached an

agreement there that day ?

A. Yes (R. 1571).

A. Well, we had an agreement, I had an agreement with

Mrs. Nagel (R. 1598).

A. * * * I had an agreement with Mrs. Nagel, this was

before I left (R. 1550).

Q. After these other discussions then did you agree to

purchase the plant and timber together ?

A. Yes, sir (R. 881).

Q. And the writing up was merely evidence of the agree-

ment you reached at her office, was that right ?

A. That's right.

Q. You already had your agreement when you left ?

A. That's right.

Q. In fact, shook hands on it ?

A. That's right.

Q. So you had your agreement when you left, and it was

just a question of putting it down in writing afterwards,

is that right ?

A. That's right" (R. 1551).

In view of Liberman's admissions it is difficult to comprehend

how appellants can seriously urge that no agreement was reached

on September 20.

Liberman also testified with respect to Nagel 's obligation

under the agreement:

"Q. All right, the three of you, then, Mrs. Nagel and Bob

Jenkins, in that conference in her office on September

20 agreed that Bob Jenkins would go and tell Gallagher
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that the Nagel Company was not going to exercise its

right of first refusal, is that right?

A. That's right.

Q. And it was agreed at that time that that would be done
in order ta pave the way for you to renew negotiations

with Tom Gallagher, is that right ?

A. To renew, yes" (R. 1554)

.

As to Liberman's next move, he testified as follows:

"Q. And what was said about when you would renew
negotiations ?

A. As Gallagher will permit, as soon as I could get hold
of Gallagher.

Q. As soon as Bob Jenkins told Gallagher that the Nagel
Company was giving up its right of first refusal, you
were to go in and try to purchase the Gallagher Prop-
erties, is that right ?

A. That I would go and try to see Gallagher.

Q. You just weren't going to see him, you were going to

try to purchase the property, weren't you ?

A. To get a proposal from him.

Q. And then it was the intention of everyone present that
all three of you move as fast as you could, is that rieht?

A. Yes (R. 1554).

Q. Similarly, this question of Duke City buying it alone
was completely behind you, and Duke City was not
going to buy alone, that is right, isn't it?"

A. That is right" (R. 1568).

And, with respect to the April 30, 1959 option date, Liberman
said:

"Q. (By Mr. Romley)
: Now, was there anything said in

the September 20 meeting with regard to the option
continuing beyond April 30 ?

A. No, sir.

Q. The only mention made with regard to the length of
the time the option would continue was to April 30th
of 1959, is that right?

A. Yes, sir" (R. 904).
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Implied Terms of Agreement

Implied terms are as much a part of a contract as written ones.

Gates v. Arizona Brewing Co., 54 Ariz. 266, 95 P.2d 49. Even if

the record were lacking in evidence with respect thereto, and it

is not, the following terms would be implied in an agreement

between two parties to purchase a going business on a fifty-fifty

basis in the expectation of making a profit:

that they would operate the business, and not shut it down

or let it lie idle;

that they would advance fifty-fifty the financing and neces-

sary capital to operate the business

;

that they would provide management for the business;

that they would pay reasonable salaries and expenses.

All parties spoke of Nagel's "fifty-fifty" option. The evidence

shows what they meant by that term. Even if all that was said

was that Nagel had an option to acquire a "fifty-fifty" interest

in the purchase of a going concern, that would have been suf-

ficient.

The basic rule of interpretation of contracts has been stated as

follows, in Chafm v. Main Island Creek Coal Co. (1920) 85

W. Va. 459, 102 S.E. 291, 293, 11 A.L.R. 657:

"* * * The object of construction of contracts is to give

effect to the agreement of the parties, so far as it can be

ascertained from the language used, and it matters not that

the agreement may be expressed in the vernacular of the

street. * * *"

In Chafin the court had before it the issue of the definiteness

of the term "50-50": It held (102 S.E. at 293) :

"* * * That this expression has a well-defined meaning

cannot be doubted. It conveys to the mind immediately the

division of the subject of discussion into halves, and we are

not willing to admit that we are so ignorant of terms in
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common usage as not to know the meaning of this phrase.
* * *"

In Boyer v. Bowles (1941), 310 Mass. 134, 37 N.E. 2d 489,

493, the court had before it the question of an agreement between

two alleged partners to "go 50-50". In upholding the agreement

the court stated:

"* * * The importance of the agreement 'to go 50-50'

cannot be overlooked. It is true that there is no reported fact

that these words have acquired a fixed meaning in business

transactions, but we think that it is good sense to understand
the words as meaning the division into halves of something
that was under discussion by the parties at the time. In our
effort to give effect to the agreement of the parties, so far

as it can be ascertained from the language used, it is not
necessarily an insuperable obstacle that some part of the
agreement may be expressed in the vernacular of the street.

See Chafin v. Main Island Creek Coal Co., 85 W. Va. 459,
463, 102 S.E. 291, 11 A.L.R. 657, 661; Dunn v. Gilbert',

36 Wyo. 249, 256, 254 P. 121. We construe this expression,

'to go 50-50', to mean that the parties in question agreed
that they were to be equally interested in the partnership

business."

Although it is true that all details of the operation were not

fully worked out, there can be no real doubt that both parties

understood the agreement as being one of equal participation in

the ownership, operation, costs, and profits or losses of the Gal-

lagher mill. After gaining their desired consideration appellants

cannot breach with impunity the mutually understood and ac-

cepted terms of the option agreement, simply because all of the

details had not been worked out.

2. There Was a Meeting of Minds.

Plaintiffs and defendants testified to statements made in the

course of the September 20 meeting. Each party testified that the
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other expressly assented to the interpretation of the option agree-

ment insisted upon by that party at the trial. The minds of the

parties met upon one version or the other. The problem was

resolved when the District Court determined that appellees told

the truth and that their version was correct (Findings of Fact Nos.

11 and 12(a)).

Appellants' confusion may be due in part to their assumption

that the District Court concluded that the agreement was made in

Albuquerque and is contained in the September 23 letter. The

agreement was entered into in Winslow on September 20. The

letter is merely a memorandum or some evidence thereof; its pur-

pose, as Jenkins testified, was merely to "commemorate" the agree-

ment reached September 20 (R. 431)

.

The argument seems to be that the minds of the parties did not

meet because appellees testified the option was to continue until

April 30, 1959 whereas, appellants contend, as written and as

intended by Liberman it would be "open forever" unless cancelled

by mutual consent (Br. 16).

The exact language in question appears in the last paragraph of

Exhibit 3 (R. 1423):

"This option remains in force until Api-
il 30, 1959, and

will be automatically extended for six month periods unless

cancelled by mutual consent."

If it were intended that the option would be open forever, the

words marked out below would not have been written:

"This option remains in force until April 30, 1959, and

will be automatically extended for six month periods unless

cancelled by mutual consent.",

and the option would have read:

"This option remains in force until cancelled by mutual

consent."
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An option which is not in perpetuity would not recite that it is

for a term ending on a specified date; it would not recite that it

would be "automatically extended"; and for certain it would not

be automatically extended "for six month periods". It is patent

that there is an ambiguity in the language Liberman used in the

September 23 letter.

Appellants now argue there is no ambiguity. This was not their

position in the District Court. At the pretrial conference when
the court stated "to me there is some ambiguity about the agree-

ment", counsel for appellants frankly said: "There is to all of us"

(R. 233) .
At the trial the court, undoubtedly having in mind what

counsel for appellants had acknowledged at the pretrial con-

ference, said:

"* * * I don't think there is any question that counsel
will agree there were ambiguities in it, or matters that you
just can't pick up by reading, and understand what the parties

meant by the words they used." (R. 281)

No one intended an option in perpetuity, not even Liberman,

the argument of his appellate counsel to the contrary notwith-

standing.

James Cox testified with regard to a conference in Albuquerque
on January 6, 1959 in the office of Liberman's Albuquerque attor-

ney, in referring to the language used by Liberman in the "letter

agreement" for periods after April 30:

"And I said, 'Maurice, did you intend that this go on in

perpetuity?' And he said, 'No, what I meant was that if

either party wanted to cancel it, that they could cancel it'
"

(R. 1398).

Cox' testimony was denied neither by Liberman nor his Albu-

querque attorney who was a witness at the trial. Appellants

charge that Cox testified that "cancelled by mutual consent means

cancelled by unilateral action, i.e., without mutual consent" (Br.
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18) . Cox did not so testify; he was quoting Liberman. Appellants'

record citation does not bear them out.

The September 23 letter was prepared by Liberman before

Jenkins arrived (R. 394) . Jenkins and Dale Nelson, Nagel's comp-

troller, discussed it in Liberman 's presence and said they did not

see that it affected them or that there was anything that could

"hurt" them (R. 1932-1933). It had already been signed by

Liberman (R. 1933). Jenkins then testified:

"Q. Did you have any discussion at all with Mr. Liberman

about it that day in his office ?

A. About this agreement?

Q. Yes.

A. No, sir, just that in essence it was what we had agreed

and that there was a change or two, but we didn't see

that it affected us in any way, so we were willing to go

ahead in full confidence." (R. 1934)

Liberman knew or should have known that Nagel signed the

letter in the belief that the oral agreement of September 20 still

prevailed and was not affected by the letter in any material way.

As Jenkins testified "We were willing to go ahead in full

confidence."

3. Statute of Frauds Does Not Preclude Recovery.

Appellants contend that the September 23 letter does not con-

stitute a sufficient memorandum in writing to satisfy the statute.

An examination of the letter, however, makes it apparent there

has been full compliance with the requirements of the statute.

No exact formula exists to determine the degree of particularity

with which the terms of the contract must be set out. Restatement

of Contracts, Section 207, Comment (a). As pointed out in Willis-

ton on Contracts, Third Edition, Volume 4, Section 567A, page

22, it is not necessary for the memorandum to specify terms
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which the law will imply or which may be inferred from the

facts given.

Appellants performed or tendered performance of all their

obligations under the agreement. In reliance upon the representa-

tions of Liberman, they relinquished their right of first refusal

and, at the appropriate time, notified defendants that they elected

to exercise their option. In Condon v. Arizona Housing Corpora-

tion, 63 Ariz. 125, 133, 160 P.2d 342, 346, the Court held:

"The defendants cannot take advantage of their own
wrong. The statute of frauds has no application when the

agreement has been completely performed by the purchaser."

Underlying the rationale of this decision is the broader doc-

trine of equitable estoppel. It constitutes in this case another

compelling reason why the statute of frauds is not applicable.

As stated in Waugh v. Lennard, 69 Ariz. 214, 226-227, 211 P.2d

806, 814 (1949):

"* * * It is universally conceded that the doctrine of equi-

table estoppel may be invoked to preclude a party to a con-

tract from asserting the unenforceability of a contract by
reason of the fact that it is not in writing as required by the

statute of frauds. As is often said, the statute of frauds may
be rendered inoperative by an estoppel in pais. Where one
has acted to his detriment solely in reliance on an oral agree-

ment, an estoppel may be raised to defeat the defense of

the statute of frauds. This is based upon the principle estab-

lished in equity, and applying in every transaction where the

statute is invoked, that the statute of frauds, having been
enacted for the purpose of preventing fraud, shall not be
made the instrument of shielding, protecting, or aiding the

party who relies upon it in the perpetration of a fraud or

in the consumation of a fraudulent scheme. * * *"

Appellees gave up their right of first refusal as a part of the

agreement with appellants. They informed Gallagher, as requested

by Liberman, they no longer were interested in going ahead with
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a purchase. It would be inequitable for defendants to now escape

their obligation on the ground that it did not comply with the

statute of frauds. Appellants are estopped from raising such a

defense.

4. Parol Evidence Rule Is Not Applicable.

Appellants refer briefly to the parol evidence rule, arguing

that parol evidence was not admissible (Br. 20). (In this regard

it should be noted that appellants failed to specify error on the

admission of such evidence.) The decisions of the Arizona Su-

preme Court make it clear that parol evidence may be considered

in the situation here involved. In Crone v. Amado, 69 Ariz. 389,

397, 214 P.2d 518, 523, the basic rule is stated as follows:

"Where the written language of an agreement is sus-

ceptible of more than one meaning the surrounding cir-

cumstances at the time it was made should be considered

for the purpose of ascertaining its meaning.

* * * *

"When ambiguities are present in a contract, its inter-

pretation by the parties is most helpful, and practically all

courts give heed to such practical interpretations. This court

has long been committed to this rule. * * *"

Moreover, as this Court held in Kingman Water Company v.

United States (CA 9, Ariz.), 253 F.2d 588, any ambiguity in an

instrument will be resolved against the drafter thereof. Under

this rule alone the District Court would have been justified in

resolving the ambiguity against Liberman.

5. Contract Not Void for Vagueness.

We have referred to evidence supporting the findings that a

valid, lawful contract was entered into, supra pages 16-17, in-

cluding the specific and implied terms thereof, supra pages 18-24,

and have shown that the minds of the parties did meet upon the
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terms of the agreement found by the District Court, supra pages

24-27. Appellants concede that "an incredibly detailed oral agree-

ment" was found by the District Court (Br. 5). There being

ample evidence to support the findings concerning the terms of

the agreement, it follows that the contract cannot be void for

vagueness.

6. Nagel Did Not Fail to Accept Entire Offer.

It is urged that the option is invalid because Mrs. Nagel did

not sign the September 24 letter regarding the seven-year agree-

ment. This argument is without merit.

The option to purchase a one-half interest was agreed upon

by both parties and the September 23 letter was signed before

the September 24 letter was even written. The cases cited by

appellants deal with situations where a party attempts to accept

an offer in part and reject it in part. The reason Mrs. Nagel did

not sign the September 24 letter was simply because it did not

comply with the understanding reached by the parties regarding

the seven-year agreement. The parties agreed that Nagel had an

option to buy a one-half interest at any time prior to April 30,

1959; that they had a second option to buy the remaining one-

half interest at the end of seven years (R. 396) . Appellants have

cited and can cite no authority on the proposition that Nagel's

failure to sign the second option is fatal to its action.

Appellees have not based any claim in this action upon the

seven-year agreement. Appellants apparently argue that Liber-

man can profit by his own failures and claim to be released from

all of his agreements, because he failed to include the seven-

year agreement in the September 23 letter and then failed accu-

rately to set forth the agreement in the September 24 letter.

Joseph v. Donover Co. (CA 9, 1958), 261 F.2d 812, is cited

extensively by appellants, beginning at page 12 of their brief. In
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its true perspective, it does not support appellants' position on

appeal. On the contrary, it supports appellees'. True, the trial

judge in that case found that no contract was entered into by the

parties and his judgment was affirmed. This is not to say that,

had he found a contract to exist, this court would have reversed.

The language of the opinion is so definite and explicit on some of

the principles applicable to the case at bar that we beg leave to

quote therefrom in extenso:

"Appellee O'Donnell was the prevailing party below, and

hence we must take that view of the evidence most favorable

to him. He is entitled to the benefit of all favorable infer-

ences from the facts proved relative to the issue of his

liability. If, when so viewed, there was substantial evidence

to sustain the findings, then the judgment may not be reversed

by this Court unless there is no evidence whatsoever to sup-

port the judgment; unless the clear weight of the evidence

is against it; or, unless the trial court was influenced by an

erroneous view of the law. * * *

* * * *

"If each of these conclusions of law is supported by find-

ings of fact and the findings of fact are supported by the

record, as appellee has attempted to point out carefully and

in detail in his Appendix II ; then, unless the clearly erroneous

rule applies, or the trial court has employed the wrong legal

principles, we must affirm." (261 F.2d at 817)

* * * *

"Granted that the trial judge could have agreed with

Joseph's version of the transaction, the fact is that he did

not. The trial court passed specifically on the credibility of

witnesses telling opposing stories." (261 F.2d at 818)

* * * *

"Irrespective of the fact there was conflicting evidence,

we point out that in this Circuit (as in others) the rule is

that the trier of fact is at liberty within bounds of reason to

reject entirely the uncontradicted testimony of a witness
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which does not produce conviction in his mind of the witness'

testimony. This would be particularly true when the testi-

mony comes from an interested party rather than a disinter-

ested witness. Or, the demeanor of the witness may be
controlling rather than his actual words * * * 'the whole
nexus of sense impressions' which one gets from a witness.
* * *" (26lF.2dat824)

This Court then concluded its opinion as follows:

"We fully agree with and follow the Supreme Court case

cited and quoted by appellant, United States v. United States

Gypsum Co., 1948, 333 U.S. 364, 395, 68 S.Ct. 525, 542, 92
L.Ed. 746, that:

'A rinding is "clearly erroneous" when although there

is evidence to support it, the reviewing court on the entire

evidence is left with the definite and firm conviction that

a mistake has been committed.'

"This Court after a careful perusal of some 375 pages of
Briefs and Appendices, most of the exhibits, and over 4,000
pages of transcript, is not left with the conviction, either

definite or firm, or otherwise, that a mistake has been com-
mitted under the applicable Oregon and Washington law
by the trial court in coming to the finding of fact which is

decisive of this case—that no joint venture ever came into

existence." (261 F.2d at 824)

Appellees respectfully submit that in the instant case, as in

Joseph v. Donover, "This court after a careful perusal * * * of

Briefs and Appendices, most of the exhibits, and * * * transcript"

cannot be "left with the conviction, either definite or firm, or

otherwise, that a mistake has been committed under the applicable

* * * law by the trial court in coming to the finding of fact which

is decisive in this case * * *"—that the parties did agree to the

effect enumerated in the Findings. And that appellees, as a result,
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were damaged in not less than the amount so carefully computed

and specified in Finding No. 19.*

II. The Issue on Damages.

The issue raised by appellants on damages involves two ques-

tions:

Did the District Court apply the correct rule as to measure of

damages and did the District Court correctly compute the amount

of damages?

*Appellants assert that in Joseph v. Donover Co. this Court was pre-

sented "with a transaction almost identical to that presented here" and that

"with only slight adjustment parts of that opinion would have served as a

proper opinion of the District Court in this case" (Br. 12). This is not so.

In that case the parties had never met prior to their conference. Their

alleged contract arose in a discussion in a bar while the men were drink-

ing cocktails. The discussion was never reduced to writing. Neither of

the parties knew anything about the property to be purchased. After the

conversation in the bar five months elapsed before the parties again spoke

or wrote to each other. It was twenty months after that before Joseph

requested that the agreement be performed. (261 F.2d at 818-24)

In the case at bar the parties had known each other for years. (R. 1836-

37, 374, 783) They had had many business dealings, either with each

other or with other persons which threw them into mutual contact. (R.

783, 854-857) They both were intimately acquainted with the property;

the Nagels owned the adjoining mill and had compared costs of the

two mills on many occasions (R. 268-269, 398); Liberman had the use

of 50% of the mill's production since 1956 (Ex. 5). The conference of

the parties took place after express arrangements were made, knowing the

mill was on the market (R. 874). Liberman chartered a plane and flew

from Albuquerque to Winslow for the sole purpose of meeting with the

Nagels (R. 873, 379). The meeting took place in Nagel's business office.

(R. 380). The discussion lasted for approximately three hours, in which

all phases of lumber manufacturing were thoroughly discussed (R. 381-

384). It was concluded by a firm agreement (R. 386-389). This was

reduced to writing three days later (R. 393). Immediately thereafter

Nagel gave Liberman the consideration he sought; that is, Nagel with-

drew from negotiations for purchase (R. 395). Except for a period when
Liberman was ill, the parties were in constant contact until it became

apparent that their dispute was unsolvable (R. 396, 401-404)

.
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A. MEASURE OF DAMAGES.

I. Law Governing Measure of Damages.

The measure of damages for breach of an option allowing a

party to acquire an interest in a going business is the amount of

future profits reasonably certain to be earned therefrom, where

the prospective gains or profits were within the contemplation of

the parties and an immediate and direct inducement to the contract.

Martin v. LaFon (1940), 55 Ariz. 196, 100 P.2d 182;

Connecticut Ry. & Lighting Co. v. Palmer (CA 2 1940),

109 F.2d 568; aff. 311 U.S. 544, 61 Sup. Ct. 379, 85

L.Ed. 336;

Anvil Mining Co. v. Humble (1894), 153 U.S. 540, 14

Sup. Ct. 876, 38 L.Ed. 814.

2. Profits Were Within Contemplation of Parties.

Under the facts found by the District Court, loss of profits is

the proper measure of damages. The testimony and conduct of

each party and the circumstances surrounding formation of the

contract support the Findings.

Liberman himself testified that his purpose in buying the mill

was to operate it "as any normal lumber mill is operated for the

purpose of manufacturing timber into lumber" (R. 945) and that

he "didn't buy it to put it idle" (R. 945). Liberman also testified:

"Q. But this transaction at the time you entered into it, you
expected, but couldn't predict definitely, would result in

a profit to you and the Nagels, isn't that correct, sir ?

A. Yes, sir.

Q. From the operation of the concern as a going business,

isn't that correct, sir?

A. I don't know.

Q. But you expected it?

A. Yes, sir." (R. 1734)
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Nagel's intention was to operate the mill for the purpose of

earning profits and gaining position in the forest thereby enabling

continuance of the profitable operation (R. 1865, 1921).

The parties intended to operate a going concern (R. 337-338,

945). They discussed mergers (R. 791, 1845-1846), working cap-

ital (R. 323, 790-791), management (R. 287, 332, 1919, 1928),

and availability of future timber (R. 289, 330, 878). They agreed

upon the profit the mill would receive from the manufacture of

Liberman's Aztec timber (R. 291-292, 391-392, 1846-1847, 1918).

The expressed and understood ultimate objective of each party was

to operate the Winslow plant as a going concern for the purpose

of making a profit (R. 945, 1734, 1854, 1861, 1921).

3. Reply to Argument on Measure of Damages.

Appellants' Contentions Summarized

Appellants' argument that the District Court applied the wrong

measure of damages may be summarized as follows:

Even if future profits are recoverable, the amount must be

limited to the difference between $325,000 and one-half of

the fair market value of the Duke City Winslow mill

(Specification of Error No. 5; Br. 36)

.

Profits were not within the contemplation of the parties as

an immediate inducement to the contract (Specification of

Error No. 7; Br. 43).

The transaction should be considered as merely a sale of

real estate (Specification of Error Nos. 3 and 4; Br. 32, 33).

(a) FUTURE PROFITS NOT LIMITED TO DIFFERENCE BETWEEN PURCHASE
PRICE AND MARKET VALUE.

Appellants contend that under no circumstances and no matter

how strongly the evidence supports a finding that the present
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value of the profits reasonably certain to have been earned by

Nagel is the sum of $429,883.40, nevertheless damages cannot

be awarded in excess of the difference between $325,000 and

one-half of the market value of the Duke City Winslow Mill

(Br. 36-41).

Appellants have cited not one single case or other authority

to support this wholly illogical theory. Martin v. LaFon, supra,

is directly to the contrary. There, the cost of performance (pur-

chase price) was $5,000. Martin's complaint prayed damages of

$30,000 for loss of profits. His offer of proof as to loss of future

profits in the operation of a going business (a hotel) was re-

jected by the trial court. The Arizona Supreme Court reversed

and held (100 P.2d at 184) :

"We think this evidence was relevant and material to the

issue and should have been admitted, and if from such evi-

dence it appeared that the business had made a net profit,

it would have sustained, and, indeed, required a judgment
for plaintiff for a loss of future profits, in the absence of

evidence indicating that in the future they probably would
not have continued. * * *"

The Court recognized that a recovery of five times the pur-

chase price for loss of profits would be proper. Under this rule,

market value is not material.

The case probably most frequently cited on the question of

loss of profits is Anvil Mining Co. v. Humble, supra. This case

recognizes that the true measure of damages is loss of profit.

(b) PROFITS WERE CONTEMPLATED.

We have set forth, supra pages 34-35, the evidence which estab-

lishes that profits were within the contemplation of the parties

as an immediate inducement to the contract.

Appellants argue that, because Nagel was interested in acquir-

ing a "position" and because Duke City was interested in having
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its Aztec timber milled, the Court erred in finding that profits

were within the contemplation of the parties as an inducement

to the bargain (Br. 46-54). They fail to comprehend the meaning

of "position". This term denotes the acquiring of a status with the

Forest Service whereby it will make available a continuing supply

of government-owned timber at times and in amounts required by

the particular operator. "Position" is acquired by owning and

operating a mill supplied by Forest Service timber (R. 397-399,

470-471, 1864-1865, 1921). How could this purchase afford

Nagel position with the Forest Service unless the plant was oper-

ated as a going concern cutting Forest Service timber? For what

ultimate purpose is position sought by any lumber operator?

Obviously, as with any business concern, for the purpose of making

a profit.

Furthermore, was Duke City's primary purpose really the mill-

ing of its Aztec timber? Duke City already had a contract with

Gallagher to mill all of its Aztec (Ex. 5). Liberman acknowl-

edged that Duke City intended to bid for more Forest Service

timber for the Winslow plant from the Sitgreaves National Forest

(R. 879-880). Was not Liberman's real purpose to expand his

lumber operations?

In Martin v. LaFon, supra, the Arizona Supreme Court aptly

said (l00P.2datl83):

"* * * The real subject of the option was a going hotel

and restaurant business, which had been operated by defend-

ant for about a year and a half, and previously had been

operated by plaintiff for some two years. The physical prop-

erty covered by the lease was practically useless except for

the purpose of running the business. It is apparent to us the

record shows the parties must have known the only reason

why plaintiff desired the assignment of the lease was so he

could continue the operation of that particular business on

that particular site, for the purpose of making a profit by

its operation, and considered that as the inducement for the

option. On this state of the record, we think the trial court
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erred in striking from the complaint the allegations of spe-

cial damages by a loss of future profits. * * *"

Susi v. Simonds (1951), 147 Me. 189, 85 A.2d 178, where

neither party to the contract apparently had any idea as to the

intended use of the property, and Hardinger v. Till (1939), 1

Wash. 2d 335, % P. 2d 262, involving a newspaper ad for "some-

one wanting a home and income", are distinguishable simply

upon the excerpts appearing therefrom in appellants' brief (Br.

52-53).

(c) MEASURE OF DAMAGES FOR SALE OF REAL ESTATE INAPPLICABLE.

Appellants devote many pages to a continuation of the argu-

ment presented in the District Court that the transaction should

be construed as a contract for the sale of real estate (Br. 32-36,

43-54) . They cite several cases involving the purchase and sale of

real property, most of which deal with transactions involving the

purchase and sale of residences (Br. 33-34, 52-53). The language

of the District Court, supra page 2, makes it apparent that these

cases are not applicable.

The acquisition of realty in the purchase of an established

business is only one of the elements involved. Often, land values

are of little significance. In this case only a fraction of the

$650,000 purchase price represented land value and was but a

part of the total consideration. The timber contracts and ma-

chinery, fixtures, motor vehicles and other equipment were also

involved, as were working capital, plant replacements, etc. (see

footnote, supra page 2). The District Court correctly refused

to treat the transaction merely as a sale of real estate.

Appellants' Specification of Error No. 3 asserts that the dam-

ages were "grossly excessive". This argument is based entirely

upon the "real estate theory" (Br. 32).

Appellants' Specifications of Error 3, 4, 5 and 7 and the

lengthy argument thereunder reduce themselves to one propo-
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sition: damages in the form of future profits may be awarded

only if bargained for (Br. 53). The court found they were bar-

gained for. Ample evidence supports this finding.

B. COMPUTATION OF DAMAGES.

I . Law Governing Proof of Future Profits.

The principle of law governing the sufficiency of proof of

future profits may be simply stated: does the evidence show with

reasonable certainty what the profits would have been ? Martin v.

LaFon (1940), 55 Ariz. 196, 100 P.2d 182.

The fact of damage through defendants' breach having been

established, a liberal rule is applied in determining the amount

of such damages. Inability to calculate damages with absolute

exactness does not render the amount too uncertain for recovery.

The modern rule makes it clear that difficulty in ascertaining the

amount of damages is no longer confused with the right of re-

covery. Recovery of future profits is allowed if a rational and

reasonable basis of computation is afforded, although the amount

be only approximate.

Jacob v. Miner (1948), 67 Ariz. 109, 191 P.2d 734;

Martin v. LaFon (supra)
;

Connecticut Ry. & Lighting Co. v. Palmer (CA 2 1940),

109 F.2d 568; aff. 311 U.S. 544, 61 Sup. Ct. 379, 85

L.Ed 336;

Shannon v. Shaffer Oil & Refining Co. (CA 10 1931),

51 F.2d 878;

Excelsior Motor Mfg. & Supply Co. v. Sound Equipment,

Inc. (CA 7 1934), 73 F.2d 725;

Julian Petroleum Corporation v. Courtney Petroleum Co.

(CA 9 1927), 22 F.2d 360.

No fixed and definite rule exists for determining in every case

what facts are to be considered in determining future profits.
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The sufficiency of the evidence must rest within the discretion

of the trial court based upon the facts of the particular case.

Connecticut Ry. & Lighting Co. v. Palmer, supra;

Hawkinson v. Johnston (CA 8 1941), 122 F.2d 724, cert,

denied, 314 U.S. 694, 62 Sup. Ct. 365, 86 L. Ed. 555.

One of the most common methods of establishing future

profits is through the use of records showing profits earned in

the past.

Martin v. LaFon, supra

;

Connecticut Ry. & Lighting Co. v. Palmer, supra.

The opinions of experts may be received and considered on

the question of future profits.

Sheldon v. Metro-Goldwyn Pictures Corporation (1940),

309 U.S. 390, 60 Sup. Ct. 681, 84 L.Ed. 825;

Connecticut Ry. & Lighting Co. v. Palmer, supra;

Julian Petroleum Corporation v. Courtney Petroleum Co.,

supra;

Universal Pictures Co., Inc. v. Harold Lloyd Corporation

(CA91947), l62F.2d354;

McCormick on Damages, Sec. 29, p. 109.

The kind and the amount of evidence that will be held to

afford a sufficient basis for estimation of loss of future profits

varies greatly in different kinds of cases. Doubts are generally

resolved against the party committing the breach of contract.

Restatement of Contracts, Section 331, Comment c, p. 517.

2. Method of Calculation.

Computation Summarized

The District Court's award of damages for loss of profits was

computed by finding the following basic elements from the evi-

dence (Finding 19; R. 196-200) :
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Existence of a market for lumber which will permit continued

realization of profits;

Availability of timber for manufacture into lumber;

Calculation of amount of net profit per thousand board feet

of lumber which would have been earned by Nagel after

deducting its cost of performance;

Determination of amount of net profit which would have

been earned by Nagel in each year and reduction thereof to

present value.

The District Court determined that a market will exist for

the lumber produced by the Duke City Winslow mill at prices

which will permit continued realization of profits through 1973;

that during this period a supply of timber will be available

which will result in a net lumber recovery of 266,565,000 board

feet; that, after fully taking into consideration the cost of per-

formance, the profit per thousand would have been $3.00 per

thousand board feet on 71,880,000 board feet (denominated

Duke City Aztec) and $4.71 per thousand board feet on the

balance of 194,685,000 feet (denominated Forest Service timber

and Gallagher Aztec) ; that this lumber would have been manu-

factured and sold and profits realized thereon in each year through

1973 in the amounts reflected in Finding 19(f) ; that the present

value of Nagel's half of the total profits is $478,633.40; that

the present value of the interest which Nagel would have paid

on the purchase price is $48,750.00; and that the net damages

sustained by Nagel total $429,883.40.

(a) EXISTENCE OF MARKET.

Kenneth Smith, an economic consultant, testified as an expert.

His experience throughout a career in the lumber industry dating

back to 1912 has given him a thorough knowledge of all phases

of the lumber business (R. 629-635).
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His testimony establishes with reasonable certainty the exis-

tence of a market for the lumber which will be produced by

the Duke City Winslow mill at a profit at least comparable

to that received now and for several years past (R. 646).

Appellants have not challenged Smith's qualifications or his

testimony regarding market conditions; in fact, his testimony

is completely ignored. For this reason, no extensive review of

this phase of the damage question is necessary.

Summarizing this point briefly, Smith stated that there is

"every anticipation that there will be a market for lumber in

excess of the ability of the industry to supply lumber"; that

there will be "a considerably greater demand for lumber by 1973

than there is today or was in 1952." His opinion was reached

after studies as to "the position of Arizona in the lumber supply

business and its prospect for market for Arizona timber" (R.

642-643).

The economic background against which the picture of future

profits must be viewed is that there is going to be the opportunity

—based upon limitation of supply as opposed to increase in

demand—to make as much or more profit in the future from the

operation of the Duke City Winslow mill as has been made by

Nagel and the Arizona Timber Company in the past several

years (R. 645-646)

.

(b) AVAILABILITY OF TIMBER.

Exhibit 9 sets out the sources and amounts of timber avail-

able for manufacture at the time of purchase and reasonably

certain to be available in the future. The evidence is briefly

summarized as follows:

(1) Timber under Contract by Gallagher at Time of Purchase.

Appellants' purchase included Aztec timber owned by

Gallagher (denominated Gallagher Aztec Timber) capable
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of producing 17,520,000 board feet of lumber, and Forest

Service timber under existing contracts capable of producing

21,680,000 board feet of lumber, based on an overrun of

15% on net log scale* (R. 70; Ex. 9).

(2) Duke City Aztec. The District Court found that the Aztec

timber already owned by Duke City at the time of the

purchase of the Winslow mill would be manufactured by

Duke City and Nagel in the Winslow mill (R. 291-292,

391-392, 1846-1847, 1918). The amount of Duke City's

Aztec timber at the time of purchase was 62,505,000 board

feet net log scale (71,880,000 board feet net lumber recov-

ery. Ex. 9, items 1(a) plus 2(b)).

(3) Future Forest Service Timber. Dahl Y. Kirkpatrick, Assist-

ant Regional Forester in Charge of the Division of Timber

Management of the United States, testified to the existence

and availability of a future timber supply to Nagel and Duke

City (R. 470-476)

.

The sales by the Forest Service are tailored to the needs

of the individual mills and are made from the working

circle which supplies the particular mill in question (R.

468-471). Kirkpatrick testified that the Chevelon work-

* Overrun. Experience has shown that the number of board feet of

lumber as measured at the conclusion of the manufacturing process ex-

ceeds the number of board feet of the original timber as estimated in

the forest on a net log scale. This difference is known as the "overrun".

In determining the amount of lumber to be sold in the future, it was
necessary for the District Court to determine the net lumber recovery

which could be expected from the timber available. This was accomplished

by determining the probable percentage of overrun and then using this

figure to convert the available timber measured on a net log scale basis

into projected net lumber recovery.

The percentage of overrun used by the District Court in its computation

of damages was 15%. This figure is shown by the evidence to be con-

servative and has not been disputed by appellants.
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ing circle from which the Duke City Winslow mill is sup-

plied is covered by a management plan, which constitutes a

projection of timber to be cut from the working circle dur-

ing a period of twenty years (R. 471-473). The timber is di-

vided into sale blocks in sizes suited to Nagel and Duke City

and the sales are timed to correspond with their needs (R.

470-471). Immediately prior to the trial, a 27 million board

foot sale "keyed" for the Nagel mill was purchased by it

without competition (R. 467). At the time of trial a sale

"keyed" to the needs of Duke City had been announced and

Nagel indicated that it was not going to bid thereon (R. 401,

468-469).

In describing the procedure as it now exists and in all

probability will exist in the future, Mr. Kirkpatrick testified:

"Q. In other words, if we may translate that from the

general to the precise situation, do you mean that if

a Nagel contract was about to run out for timber

—

I'm speaking of prior to the Aztec deal—you would
try to determine what should be sold and what its

needs were and then notice it for sale with that in

mind?

A. That's right, timing it so the sales were fitted in with

the needs of the industry or purchasers we had.

Q. And the same prevailed with regard to

—

A. That's right.

Q- —Gallagher, who was in the picture at the time ?

A. That's very true.

Q. Now, will that same procedure be, in your opinion,

followed in the future after this Aztec timber is cut out ?*****
A. I would presume that the same course will be followed

in the future. Our management plan that I referred

to a while ago contemplates that we will sell the

stated amount each year from the—that is we will

secure the cutting of a stated amount each year from
the working circle.
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Well, the only way to do that and to sustain the

industry and the people that are dependent upon the

industry is to keep the sales fitting on end to end, if

you see what I mean." (R. 470-471).

Since 1942 in the Chevelon working circle the mill for

whose needs each sale was tailored has acquired the timber

offered in each particular sale (R. 466). Except for a small

quantity of burned timber, all the Forest Service timber

that has ever been sold from the Chevelon working circle

has gone to the two mills in Winslow (R. 466, 495-496, 757-

758). Liberman himself testified that future Forest Service

sales were and are his intended source of future timber for

the Winslow plant (R. 879, 938-939)

.

The present Management Plan of the Forest Service

provides 21,000,000 feet of timber net log scale (24,150,000

board feet net lumber recovery) for cutting in the Chevelon

working circle each year through 1968; and the allowable

cut thereafter is 18,163,000 feet net log scale (20,887,000

board feet net lumber recovery) per year for the succeeding

twenty years (R. 474-476).

From all of the evidence, the reasonable probabilities are

apparent and were found by the District Court: The Forest

Service will make available the amounts of timber reflected

in the Management Plan; and one-half of this amount will

be acquired by Duke City for its Winslow operation.

(c) PRODUCTION OF AVAILABLE TIMBER BY YEARS.

The District Court based its award of damages upon a total

production of 266,565,000 board feet of lumber. The estimated

production by years is set forth in Finding of Fact No. 19(f). The

estimate is based upon a projected production of 30 million feet

per year through 1963, at which time all the Aztec timber will
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have been cut (Ex. 13). The estimated production is then

accounted for by Forest Service timber based upon Government

projections contained in the Management Plan.

(d) PROFIT PER THOUSAND BOARD FEET OF LUMBER.

The District Court applied two different figures representing

profit per thousand board feet. One figure, $3.00 per thousand

board feet, was applicable to the Aztec timber already owned by

Duke City. The second figure, $4.71 per thousand board feet,

applied to the balance of the timber comprised of Gallagher Aztec

timber and Forest Service timber under contract and to be acquired

in the future.

(1) $3.00 per thousand from Milling Duke City Aztec. The
District Court found that the joint operation would have

realized a profit of $3.00 per thousand for milling Duke City's

71,880,000 feet of Aztec timber—a total of $215,640.00.

Nagel's one-half of this profit amounts to $107,820.00 and

would have been derived in the years 1959 through 1963 in

the amounts indicated in Finding of Fact No. 19(b) (R.

193). Seepage 12, supra.

(2) $4.71 per thousand for Gallagher Aztec and Forest Service

Timber. The memorandum ruling filed by the District Court

on July 28, 1961 (R. 196-200) shows in detail the manner in

which the $4.71 figure was computed. The District Court

found that Nagel's experience in its own mill from 1952

through 1959 was a sound basis for calculating the probable

future profits. Plaintiffs' Exhibit 10 shows the manner in

which Nagel's profit per thousand board feet before depre-

ciation was computed. This figure furnishes the basis for an

accurate estimate of the probable profit per thousand to be

expected from the Duke City Winslow operation. It is based

on Nagel's experience over an eight-year period in a similar

and adjacent plant operating with the same source of timber
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supply (R. 268, 417-419). It is corroborated and in fact

shown to be conservative by Duke City's own estimate of

future profits based upon its knowledge of Gallagher's per-

formance in the years preceding the purchase (R. 68-69). It

is further corroborated by Duke City's failure during the trial

to produce its own books relative to the Winslow operation

(R. 1100-1104). The similarity between the Nagel and the

Duke City Winslow mills was confirmed by appellants in the

District Court (R. 1043-1044).

The District Court determined that the total profit before

depreciation realized by Nagel from 1952 through 1959 was

$1,591,791.40 on a total lumber production of 140,956,000

board feet (Ex. 10) . Before arriving at a net profit figure per

thousand board feet, the District Court determined that cer-

tain additional deductions should be made. These are best set

out in the District Court's own language contianed in the

Memorandum Ruling of July 28, 1961

:

"As to the $4.71 per 1,000 board feet on the Gallagher

Aztec and Forest Service timber, the court felt that the

comparable operation of the Nagels during the years

1952-59 was a sound basis for estimating probable future

profits of the joint operations of plaintiffs and defendants,

had the contract not been breached. However, the court

determined that the plaintiffs' claimed figure for profit

before depreciatioin, that is, $1,591,791.40 (Plaintiffs'

Exhibit No. 10) was too high and made the following

deductions: (a) Deducted interest paid by Nagels in the

1952-59 period in the sum of approximately $72,000.00;

(b) While some management expenses had been deducted

in reaching the $1,591,791.40 figure, it was estimated that

the management expenses of plaintiffs' and defendants'

operations would be probably $5,000.00 per year higher

and accordingly, $40,000.00 should be deducted to make

the Nagel experience more nearly comparable; (c) The
joint operation of plaintiffs and defendants would require

working capital with the resulting interest cost thereon,
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and defendants' estimate of $500,000.00 at a 6% rate

would require an additional deduction of $240,000.00 for

the 8-year period covered in Plaintiffs' Exhibit No. 10.

"The total of the deductions mentioned above, $352,-

000.00, taken from the $1,591,791.40 left $1,239,791.40;

and when this was divided by the Net Sales FBM of

140,956,000, the operating profit before depreciation was
$8.80 per 1,000 board feet." (R. 197-198)

The District Court then determined that purchase costs

must be deducted and that this could and should be done

by way of depreciation before arriving at a final net profit

per thousand. The depreciation figure was computed by

adding to the entire $650,000 cost of the plant less the salvage

value, the $301,353.00 replacements which would be necessary

during the 15 year period (Ex. 11). It should be deducted

from future profits by deducting depreciation in the amount

of $3.57 per thousand board feet from the $8.80 figure set

forth above.

Although a great deal of "risk and hazard" was already

accounted for by using an eight year period in the past as a

basis for estimating future profits, the District Court deter-

mined that a further deduction in this regard should be made.

Again, referring to the Memorandum Ruling:

"Deducting from the anticipated profit before depre-

ciation of $8.80 per 1,000 board feet, the depreciation of

$3.57 per 1,000 board feet left a probable net profit of

$5.23 per 1,000 board feet. However, since the calculation

being made was of future profits and there is always

uncertainty and chance in the future, the court determined
to reduce the probable figure by 10% or 52^. The result

was a finding of a profit to plaintiffs and defendants, had
the contract not been breached, of $4.71 per 1,000 board
feet on the Gallagher Aztec and Forest Service timber."

(R. 198)
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(e) COMPUTATION OF PROFIT PER YEAR AND TOTAL PROFIT.

The District Court then computed the profit to be received in

each of the years through 1973 by multiplying the applicable net

profit per thousand by the amount of estimated production for

each year, divided the net so calculated in half to represent the

Nagel's share and then reduced the figure to present value. The

resultant figure was $478,633.40.

Finally, this figure was reduced by the sum of $48,750 repre-

senting the present value of interest computed on the purchase

price of $650,000 (Ex. 4). The net amount then remaining,

$429,883.40, was held to be the net damage sustained by Nagel

as a result of appellants' breach of contract.

3. Reply to Argument on Computation of Damages.

Appellants' Contentions Summarized

Appellants attack the method used by the District Court in

computing appellees' damages in four respects:

By alleging that the trial court failed to deduct Nagel's

cost of performance (Specification of Error No. 6; Br. 41) ;

By asserting that a net profit of $4.71 per thousand would

not be possible in the future when production drops below

30,000,000 board feet per year (Specification of Error No.

8; Br. 61);

By taking into consideration timber not actually under con-

tract (Specification of Error No. 8; Br. 56) ;

By projecting the profits for too long a period into the future

(Specification of Error No. 8; Br. 60).

(a) THE DISTRICT COURT DEDUCTED NAGEL'S COST OF PERFORMANCE.

Appellants persist in arguing, as they did in the District Court,

that no consideration was given to Nagel's cost of performance.

The evidence, findings and comments of the District Court show
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that Nagel's cost of performance was fully deducted from the

profits awarded (R. 196-200; Finding 19; Ex. 11). Appellants

use the term cost of performance when referring to Nagel's share

of the purchase price (Br. 41-43). The entire purchase price

(less salvage) plus replacements was deducted from profits by

way of depreciation before damages were computed (Ex. 11).

Appellants are asking that the cost of Nagel's performance

be charged twice. This would clearly be the result if both the

depreciation and the purchase price were charged against profits

(unless a counter-balancing credit for the amount accumulated

by depreciation were also allowed which would simply have the

effect of cancelling out the depreciation deducted) . The District

Court also deducted the entire amount of interest payable by

Nagel on the purchase price and the interest chargeable to working

capital.

The District Court carefully explained its method of computa-

tion to appellants as follows:

"The Court: Is it your understanding I didn't deduct

depreciation, which covers the cost of acquiring the plant?

Mr. Enersen: No, your Honor.

The Court : Well, I certainly did.

Mr. Enersen: I do not contend you failed to deduct de-

preciation.

The Court: Well, the cost of the acquisition is covered

in the depreciation.

Mr. Enersen: This, I believe, is an erroneous assumption
on the part of the Court. It is true that after a person makes
an investment in a business, has his capital tied up in a

business he can through depreciation over a period of time

recover, piecemeal, the amount of the investment, assuming
that the profits are sufficient to pay the depreciation and the

cash position of the business is such that the depreciation
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can be withdrawn from the business and paid to the proprie-

tor. But in order to get the depreciation the investor must

put the money into the business in the first place.

The Court: If he puts the money in and you charge it

out by way of depreciation, if you are to charge him for the

investment and depreciation you take it twice. It is only in-

vested once, and when you take it out by way of depreciation

you have liquidated your investment, charged it to deprecia-

tion." (R. 55-56)

(b) $4.71 PROFIT PER THOUSAND IS PROPER FOR ENTIRE PERIOD.

We agree that a reduction in the amount of timber available

will reduce the total profit of any operator. It does not necessarily

follow that the profit per unit of production will be reduced; the

evidence fully supports the finding that the same profit per thou-

sand will be realized even after the production drops below

30,000,000 feet per year. Jenkins testified that the profit per thou-

sand to be realized from the Duke City Winslow mill from a

production of 10,000,000 to 12,000,000 feet per year would be the

same as that realized from the production of 30,000,000 feet per

year (R. 1403). He based this testimony upon his knowledge

of both the Nagel and Duke City Winslow plants and upon the

records and evidence produced during the trial (R. 1402-1403).

He testified that the Nagel mill had realized a substantial profit

per thousand when operating in the past on 10,000,000 to

12,000,000 feet per year (R. 1403). His statement is corroborated

by Exhibit 10. He carefully explained the relatively minor changes

that would have to be made to convert the Duke City Winslow

mill to a production of 10,000,000 to 12,000,000 feet per year,

principally a reduction from a double to a single shift (R. 1406).

Substantial evidence supports the trial court's conclusion that

the $4.71 profit figure would be applicable during the entire

period.
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(c) DISTRICT COURT PROPERLY CONSIDERED FUTURE FOREST SERVICE
TIMBER.

Appellants urge that any award of future profits must be lim-

ited to timber actually under contract and that timber which will

be cut under contracts awarded by the Forest Service in the future

must be disregarded (Br. 56). The evidence refuting this con-

tention has heretofore been discussed at pages 43-45, supra, and

clearly shows there can be little doubt that timber from the Sit-

greaves National Forest will be available in perpetuity.

Appellants elicited testimony and rely on it (Br. 57), which

appellees do not dispute, that no one can "guarantee" success in

bidding on timber sales, and that no one can "guarantee" that

the Sitgreaves National Forest will not be destroyed by fire or

pestilence. Appellants' insistence upon the word "guarantee" in-

dicates their misconception of the legal principles involved. The

Arizona Supreme Court in Martin v. LaFon, supra, allowed re-

covery for loss of future profits arising from the breach of an

option to acquire the operating rights to the Jefferson Hotel in

Phoenix. Certainly in that case plaintiff could not "guarantee"

future profits, nor freedom from fire, nor that a new Hilton hotel

would not be erected across the street from the Jefferson. But a

"guarantee" of future profits was not required. "The test is

whether such evidence is sufficient to show with reasonable cer-

tainty what the future profits would have been" (100 P.2d at 184)

.

Proof of lost profits need not be such as to put the issue be-

yond doubt. The proof is sufficient if a basis for a fair and reason-

able estimate is afforded. This rule was stated in Anvil Mining Co.

v. Humble, supra, and has been consistently followed.

The applicable principle was concisely stated in Connecticut

Ry. & Lighting Co. v. Palmer, supra (109 F.2d at 571)

:

"* * * In cases where recovery of prospective damages
on breach of contract is demanded, the plaintiff is not called

on to prove to a dead certainty that he will suffer a loss
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from the defendant's wrong. Reasonable expectation of loss

is all that can generally be proved. * * *"

Courts have been confronted with claims for loss of future

profits and have allowed recovery in types of endeavor far more

hazardous and uncertain than the lumber industry.

A claim for loss of future profits based on breach of a contract

to dig an oil well was allowed this Court in Julian Petroleum

Corporation v. Courtney Petroleum Co., supra. In disposing of

the defense of uncertainty, this Court stated (22 F.2d at 362-

363):

"No doubt there are elements of uncertainty in this case,

such as the fact of production, the amount of production,

its duration, the value of the oil, and perhaps in other re-

spects; but the testimony offered was the best obtainable,

and we think that under the authorities its weight was for

the jury."

Salmon fishing in Oregon's Tillamook Bay was the subject of

controversy in Blancbard v. Makinster (Ore. 1931), 137 Or. 58,

1 P.2d 583. In allowing recovery for loss of future profits, the

Oregon Supreme Court stated the problem and its controlling

principle as clearly and succinctly as in any reported case (l P.2d

at 586)

:

"* * * Doubtless it is true as the defendants contend,

that a commercial fisherman is confronted with many haz-

ards over which he can exercise no control; for instance,

the tides, the weather, market conditions, the number of

other fishermen operating in the same locality, and so forth.

But no business is free from uncertainties, and if the courts

are to search only for the hazards which might deprive a

particular venture, whose course is interrupted by a tortious

defendant, of its profits, no injured plaintiff can ever recover

just relief for the damage sustained. * * *"
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Appellants make repeated reference to Peters v. Lines (CA 9,

I960), 275 F.2d 919, as authority for the argument that only

timber actually under contract can be considered. There is the

difference of night and day between the proof of future damages

in Peters and in the instant case.

The profits awarded by the District Court here are clearly

based on evidence. In Peters, a portion of the award resulted from

a mathematical error. Other portions were either not supported

by the evidence (as in regard to the disruption of the bankrupts'

woods operation) or were contrary to the evidence (as in regard

to the loss of truck earnings) . Furthermore, in regard to future

damages, this Court held (275 F.2d at 931):

"* * * Irrespective, however, of such error, the evidence

is insufficient to justify such award. The maximum timber

in the Redwood Creek Ranch area owned by the bankrupt

at the time of the breach by appellants was 200 million

board feet. No evidence was received that bankrupt had in

the form of options or otherwise acquired or could have ac-

quired additional timber in the Redwood Creek Ranch area.

Furthermore, the evidence is clear that only about 40 per

cent of the remaining timber owned by bankrupt would be

deliverable or delivered to the appellants. Such factors were

not reflected in the computations apparently made by the

referee. The result is that here again the award is speculative

and hypothetical." (Emphasis supplied.)

Here Nagel produced its Certified Public Accountant's reports

for the period from 1952 through 1959 (Ex. 7A-7I). There is

no contention that they are incorrect. The calculations of profit

were made on precise evidence. The timber stands and their

availability were fully certified by the records and by the testi-

mony of Dahl Kirkpatrick. The probability of profit was proved

by the opinion of a highly qualified expert. The conclusions of

the referee in Peters were the results of generalized estimations,

assumptions, and predictions not supported by the books of the

bankrupt or the evidence.
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Even Liberman's testimony recognizes that future Forest Serv-

ice timber should be considered. He testified that as of September

1958 "my understanding is that in that circle there is available

about 9 to 10 million feet per year" not forever but for ten or

fifteen years in any event (R. 1694, 1708). His figures, when

allowance is made for a 15% overrun, are well within the bounds

of production which the District Court took into consideration

in computing damages. See Finding 19(f). He also testified

that during the first seven years, after using up the Aztec

timber and the timber under existing Forest Service contracts, he

would get timber from sales to be made by the Forest Service

(R. 879-880). Finding 19(f) shows that in I960 appellants

would begin using timber from new Forest Service sales.

(d) FUTURE PROFITS PROPERLY PROJECTED FOR FIFTEEN YEARS.

How many years into the future should loss of profits be

projected? Appellants have complained that the fifteen year

period used by the District Court is too long (Br. 60). They have

offered no alternative period of time, except to say that profits

should be limited to timber under contract (Br. 56). It must be

conceded that any choice of a given number of years involves some

degree of arbitrary decision. In Connecticut Ry. & Lighting Co. v.

Palmer, supra, in considering the problem of how many years

forward profits should be projected, the Court pointed out (109

F.2d at 571):

"* * * Any selection may seem somewhat arbitrary; what-

ever the number of years taken, a critic may ask why one

year less or one year more was not taken. Obviously the

predictable period varies in particular cases according to

the stability of the business and other elements. * * *"

The fifteen year period fixed by the District Court was not

a hypothetical figure; it is amply supported by the evidence.
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In the light of all the evidence produced, it is a conservative

figure.

Kenneth Smith testified that subject to the contingency of

fire or a drastic change in the policy of the United States, Forest

Service timber will be available to the Duke City Winslow mill

in perpetuity (R. 637). Smith further testified that Nagel could

expect to make as much per thousand feet over the period

ending in 1973 as it has in the past and that this is a "very

conservative opinion" (R. 646). The testimony of Dahl Kirk-

patrick establishes that the present Management Plan for the

Chevelon working circle extends beyond 1973 (R. 474-475).

The evidence and realities fully support the finding of a

future timber supply and that Duke City will purchase, manu-

facture and sell at a profit its share of this timber for a period

of time far beyond fifteen years. When considered in the light

of the controlling principles of law, which require the amount

of future profits to be established only to a reasonable degree of

certainty, the projection of fifteen years is most conservative.

Appellants cite Hawkinson v. Johnston, supra, in support

of their contention that a period of fifteen years is too long.

This case is authority for just the contrary. The period for

future damages adopted by the District Court was ten years.

The Circuit Court held that, based upon all the evidence, includ-

ing past history, present conditions and expert testimony, the

judgment of the District Court was warranted. The language of

the Circuit Court in Hawkinson, however, is persuasive authority

for upholding the District Court's selection of a fifteen year

period in the instant case (122 F.2d at 731) :

"It will of course generally be argued in a case of this

character, as it is here, that any period of definite forecast

or certain predictability attempted to be fixed by the trial

court is arbitrary and excessive. But the rule for determining
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the damages in such a situation is no different than in any

other case. The damages are not speculative merely because

they cannot be computed with mathematical exactness, if

under the evidence they are capable of reasonable approxi-

mation. Obviously there is not, nor can there be a fixed,

uniform period for which damages should be allowed in

every case of total breach of a long term lease, but the

period for which the damages can be reasonably forecast

or soundly predicted in such a situation must depend upon

the circumstances and evidence of the particular case. Thus,

in Palmer v. Connecticut Railway & Lighting Co., 311 U.S.

544, 61 S. Ct. 379, 85 L.Ed. 336, damages were allowed

in a bankruptcy proceeding, on an unexpired term of 969

years, for an eleven year period, three of which had already

passed at the time of trial.

"The Missouri courts have recognized that 'The rule that

damages which are uncertain or contingent cannot be re-

covered does not embrace an uncertainty as to the value

of the benefit or gain to be derived from the performance

of the contract, but an uncertainty or contingency as to

whether such gain or benefit would be derived at all. It

only applies to such damages as are not the certain result

of the breach, and not to such as are the certain result,

but uncertain in amount.'

"This is the same test that was applied in Palmer v.

Connecticut Railway & Lighting Co., supra, page 561 of

311 U.S., page 385 of 61 S.Ct, 85 L.Ed. 336, where the

court said: 'Certainty in the fact of damage is essential.

Certainty as to the amount goes no further than to require

a basis for a reasoned conclusion. The certainty of the evi-

dence as to damages for rejection of a lease depends upon

the same tests as in other situations where damages are

difficult of proof.'

"Plaintiff argues on his cross-appeal that, under the testi-

mony of the expert witnesses which he produced, and to

which defendant offered no opposing experts, the court

should have fixed the predictable damage period at not
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less than fifteen years. But the trial court was not required

to accept at face value the opinion of the expert witnesses

as to future rental returns and tax valuations. The weight

to be given purely opinion evidence is always a matter for

the appraisal and judgment of the trial court or jury, in

the light of all the circumstances of the particular situation."

(122 F.2d at 731)

Appellants' entire argument on damages ignores the fact that

the necessity of undertaking the admittedly difficult task of esti-

mating future damages was caused by appellants' wrongdoing,

not appellees'. As stated in the Connecticut Ry. case, supra (311

U.S. at 385):

* * * The wrongdoer should not be mulcted, neither

should he be permitted to escape under cover of a demand
for non-existent certainty. * * *"

CONCLUSION

The many adjectives used to characterize the Court's rulings

on various points would lead one to believe that the case was

hurriedly tried or hurriedly decided without adequate considera-

tion by the trial court. The exact contrary is true.

The presentation of evidence required eight days, during which

a daily transcript was furnished the court and counsel on both

sides. Exhaustive briefs were prepared, submitted and considered

and the post-trial motions were orally argued at length and

likewise considered.

If the trial had been to a jury the language used might be

more understandable, but even then it would not have been jus-

tified under the evidence. Much less is it so when one considers

that the case was tried to the court by an extremely able and

respected trial judge. His award was not "swollen", he did not

"ignore or sweep aside" the business realities of the transaction,

he did not view the parties' conduct as occurring in a "never-
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never land" (Br. 2); he did not base his award on any "novel

theory" (Br. 6) nor on any "magic" (Br. 2) ; he did not "disregard

the evidence and the law" (Br. 7) ; he did not attempt to "sur-

mount" any obstacle (Br. 23); he did not employ a "creative

effort" to make an agreement where none existed (Br 29) ; he

did not "penalize" appellants (Br. 30) ; he was not "swept up"

by anything nor "lose sight" of the basic questions in issue, nor

did he succumb to any "mumbo jumbo" (Br. 32) ; he did not find

any "astronomic" values (Br. 33) ; his award was not "grotesque"

(Br. 36); his decision was not "absurd" (Br. 40); he did not go

"astray" in any manner (Br. 41 ) ; he made no "purported"

adjustment nor became involved in a "tangled computation" in

which he outwardly based his award (Br. 41); he committed

no "glaring error" (Br. 42); his computation was not "compli-

cated" (Br. 56).

There is no merit to the appeal. The judgment of the District

Court should be affirmed.

Respectfully submitted,
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INTRODUCTION

In appellees' brief a carefully selected transcript reference

is cited here and there in a vain attempt to support the findings

and conclusions of the District Court. Even their own citations

do not support appellees' position. And in light of all the evi-

dence the findings and judgment cannot stand.

Either appellees have not addressed themselves to appellants'

arguments on the law, or they have failed to meet them.

This judgment must be reversed.
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ARGUMENT

1. The Parties Did Not Intend to Affect Their Legal Relations in

Winslowon September 20, 1958.*

(Br. 7, 8, 10-15; Appellees' Br. 3-8, 14, 16, 18-22).

It was understood when Maurice Liberman left Winslow on
September 20, 1958, that purchasing the mill together would be

a good idea. (Br. 5, 11, 47-48; Appellees' Br. 21). None of the

terms of an agreement had been worked out. (Br. 11-12, 13-14;

Appellees' Br. 23-24) . Maurice Liberman was to return to Albu-

querque to prepare the agreement. (Br. 5; R. 293, 335, 386-387,

393, 794-796, 882-883, 1548, 1571-1572, 1839, 1922). He pre-

pared two letters. Appellees signed one, but not the other. (Br.

5, 30-32; Appellees' Br. 30). Appellees gave up their right of

first refusal only after the first letter was signed. (R. 394-395).

Until that letter was signed, no one intended to be bound. Appel-

lees have not distinguished negotiations from legal obligations.

Appellees cannot and do not controvert the legal principles of

contract liability set forth in Joseph v. Donover Co., 261 F.2d

812 (9th Cir. 1958). Those principles apply here. (Br. 6, 8,

10-15). The evidence will not support a finding that an enforce-

able agreement was made September 20, 1958.

2. There Was No Contract.

First, there was no meeting of the minds.f (Br. 7, 8, 15-28;

Appellees' Br. 7-8, 16-17, 24-29).

*The references in this brief to the printed record are thus: (R. 101);
the references to the exhibits, thus: (Ex. A); the references to appellants'
opening brief, thus: (Br. 10); the references to appellees' brief, thus:
(Appellees' Br. 20).

fAppellees argue that appellants' version of the contract is not involved
on this appeal. (Appellees' Br. 18). Whenever there is no meeting of the
minds, each party will stand on his own interpretation. The District Court
held that appellees did not agree to appellants' interpretation. The ques-
tion whether the District Court disregarded the evidence and the law in

doing so is open on appeal, as is the question whether there was a meeting
of the minds.
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Appellees in their brief finally perceive what has been implicit

in their position since the riling of the amended complaint: An

analysis based on a finding that any option was to have the dura-

tion specified in the September 23 letter agreement would be

fatal to their case. (Appellees' Br. 24-27; Br. 15-28).

Appellees do not challenge appellants' contention that no one

would ever grant or expect to receive an option open until can-

celled by mutual consent to participate after purchase at the

initial purchase terms. (Appellees' Br. 24-26; Ex. 3 (R. 1423)).

To grant such an option would be beyond human understanding;

to receive it, too good to be true. (Br. 15-17, 22, 26-27).

Appellees, therefore, continue to urge that they were party to

an option expiring April 30, 1959, no later. They argue that

there was a meeting of the minds because the District Court

determined that both parties expressly assented to such an option.

(Appellees' Br. 25). But this determination was clearly wrong.

The court below could not properly find that the parties had

assented to any option except an option with the duration pro-

vided in the September 23 letter agreement. The option in the

letter agreement did not expire April 30, 1959- (Ex. 3 (R. 1423) )

.

Appellees cannot and do not deny this. (Appellees' Br. 25).

Appellees cannot lawfully escape from the final paragraph of

the letter agreement. The September 23 letter was the signed

writing required by the Arizona statute of frauds. (Br. 18-20).

Appellees cannot and do not deny that it was an integrated docu-

ment. (Appellees' Br. 25-27, 29). They argue that appellants

are estopped to rely on the statute. They say the parol evidence

rule does not apply. (Appellees' Br. 25-28, 29).

Appellees' cases, however, do not stand for the proposition

that the statute of frauds will allow a written contract for the

sale of realty* to be disregarded once one of the parties has per-

* Appellees repeatedly assert that only a negligible amount of real

property was involved in this transaction. (Appellees' Br. 2, 35, 38-39).

Simple addition of the sums listed in the footnote on page 2 of appellees'

brief will confirm that approximately two-thirds of the purchase price

was allocated to land and improvements, all of which is real property.
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formed. Appellees' cases apply only when the cause of action is

based on no written agreement. The very material they cite dem-
onstrates that this is true. (Appellees' Br. 28-29). The statute

may sometimes be disregarded, they say, " '[w]here one has

acted to his detriment solely in reliance on an oral agreement
* * *.' " (Appellees' Br. 28). That clearly is not this case.t

Appellees signed the writing required by the statute of frauds.

The statute requires that they be bound by the writing signed.

Yet appellees urge, and the District Court found, that they did

not intend to agree with the duration of the option provided in

the writing. If appellees' position is accepted and the finding of

the District Court is true, appellees did not agree to the only

option the statute of frauds would allow the District Court to

find.

Nor have appellees answered appellants' argument that the

parol evidence rule prevents a finding that the minds of the

parties met on an April 30, 1959, termination date. At one
point, they suggest that the parol evidence rule does not apply

because the real agreement was made in Winslow. (Appellees'

Br. 25). But an integrated document was admittedly signed in

Albuquerque on September 23. {Ibid.; Ex. 3 (R. 1423)).
Elsewhere in their brief, appellees say that the District Court

could vary the termination date provided in the letter because

there are ambiguities in the letter, that is, ambiguities in other

provisions.* (Appellees' Br. 26, 29). Termination date bears

strongly on time of "participation," (Br. 15-17, 22, 26-27; supra

p. 3), but it is not the same. Appellees cannot and do not con-

tend that it is. Ambiguity in "participation" does not open the

door to rewriting the balance of the letter. (Br. 20-21).

fAppellees address themselves to an argument that the writing was
insufficient to reflect any agreement reached. (Appellees' Br. 27-29).
This argument is not in appellant's brief. Appellees fail to distinguish
between an argument that the agreement is incomplete and an argument
that the writing is incomplete.

* Appellees' reference, (Appellees' Br. 26), to an exchange between
court and appellants' trial counsel to demonstrate that appellants have
conceded an ambiguity in the final paragraph is inaccurate and misleading.
See R. 233.
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Finally, appellees have confusingly crossed out parts of the

final paragraph of the letter, apparently in an attempt to demon-

strate the existence of an ambiguity. (Appellees' Br. 25-26). The

paragraph admittedly looks odd with fat black lines drawn

through parts of it. But for all their efforts appellees have failed

to demonstrate any ambiguity. Appellants do not argue that the

letter agreement said that any option would be "open forever,"

only that this would be the effect of the termination provision as

written. (Br. 15-17, 22, 26-27). Appellees cannot deny the latter.

Only if the final paragraph had been lopped off after the figure

"1959" to read, "This option remains in force until April 30,

1959," would the finding of the District Court have been proper.

As it is, parol evidence was used to vary and contradict an un-

ambiguous term of the writing.* The District Court was in-

fluenced by an erroneous view of the law.

Appellees suggest that the District Court properly disregarded

the parol evidence rule because Maurice Liberman drafted the

September 23 letter. (Appellees' Br. 29). They assume a non-

existent ambiguity. (Ibid.).

"Courts may not permit a party to strain the construction

of the contract to establish an ambiguity merely to invoke

the rule of resolution against the drafter." Central Casualty

Co. v. Neuman Transit Co., 203 F. Supp. 413, 414 (D. Wyo.

1962).

As for Cox's testimony that the option would not be auto-

matically extended, (Appellees' Br. 26), the statute of frauds

and the parol evidence rule prevent using it to vary and contra-

dict the writing. In any case, it is inherently incredible. The

testimony is contradicted by the plain terms of the writing and

by every statement Maurice Liberman made on the subject. (Ex.

3 (R. 1423)); (R. 797-799, 832-833, 976, 1580-1582, 1726).

And Cox is appellees' attorney of record. Robert Jenkins, Mrs.

* Appellees, in an aside, (Appellees' Br. 29), suggest that appellants

should have specified error on the admission of evidence. The parol

evidence rule is not an exclusionary rule of evidence but a rule of sub-

stantive law. See Br. 20.
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Nagel, and Maurice Liberman all stated that they understood

the final paragraph of Exhibit 3 to provide the termination date

of any option to which they were bound. (R. 394, 797-799, 832-

833, 976, 1580-1382, 1726, 1854-1857, 1932-1934; Br. 15-28).

Cox's testimony could not, then, be the basis for a finding that

appellees understood and that appellants knew or had reason to

know that appellees understood that any option granted would
expire April 30, 1959.

Appellees have not even attempted to face up to Bradley v.

Industrial Comm'n., 51 Ariz. 291, 76 P.2d 745 (1938), and
History Co. v. Dougherty, 3 Ariz. 387, 29 Pac. 649 (1892)
(Br. 23).

Actually, appellees knew they were getting an option they

could keep open forever. Any such option to participate after

the initial purchase at the initial purchase terms was too good
to be true. (Br. 23-28).

Second, any agreement made in Albuquerque was void for

vagueness. (Br. 7, 8, 11-15, 28-30; Appellees' Br. 23-24, 29-30).
The evidence is undisputed that ownership and operation, and

the sharing of costs, profits, and losses of the lumber mill, half

of which appellees claim a right to buy, were never actually

worked out. (R. 283-293, 330-338, 361-367, 383-384, 389-392,

436-439, 796-797, 844-845, 882-885, 897-898, 935-936, 1546-1547,

1843-1857, 1884-1888, 1916-1929; Br. 10-15, 28-30). Appellees
do not deny this; they cannot. (Appellees' Br. 24; see the material

quoted at Br. 11-12, 14, 29).

Appellees now place their reliance on implied terms. (Appel-
lees' Br. 23-24, 29-30). In Chafin v. Main Island Creek Coal Co.,

85 W. Va. 459, 102 S.E. 291, 293 (1920) (Appellees' Br. 23),
cited in appellees' brief, plaintiff claimed one-half the difference

between the $27,200 sellers of land asked and the $25,000 for

which he was able to get it for defendants. There were no details

of ownership, operation, costs, profits, and losses to be implied

there. In Boyer v. Bowles, 310 Mass. 134, 37 N.E. 2d 489 (1941)
(Appellees' Br. 24), the parties had in fact operated a business
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together for a period of at least ten years. The "conduct of the

parties" during this lengthy period allowed the Massachusetts

court to imply the terms of their relationship. (310 Mass. 134,

37 N.E. 2d at 494). Appellees' cases are not to the point.

Moreover, here appellees themselves could not agree on what

terms they would imply. Jenkins thought appellants would get

all the profit from their own timber. (R. 1924; Br. 14). But this

was not Mrs. Nagel's understanding, so she said. (R. 291-292,

1886).

Appellees concede that the details of ownership, operation,

and the sharing of costs, profits, and losses were not expressly

agreed upon. (Appellees' Br. 24) . Actually, ownership, operation,

and the sharing of costs, profits, and losses were not agreed upon

at all. (Br. 10-15, 28-30). They cannot be implied. Yet appellees

claim $429,883.40 for not being allowed to participate in owner-

ship, operation, costs, profits, and losses of the Winslow mill.

This is error.

Third, appellees did not accept appellants' entire offer. (Br.

7, 8, 30-32; Appellees' Br. 30).

The evidence is undisputed that appellees intended the right

to buy appellants out in seven years' time to be part of any under-

standing the parties can be held to have reached. (R. 282-283,

329, 339-340, 383, 396-397, 446-447, 800-801, 1838-1839, 1850,

1856, 1921; Br. 30-32, 47-48). Appellees do not deny this. (Ap-

pellees' Br. 3, 30). Mrs. Nagel did not sign the September 24

letter. (Ex. H (R. 1756)). Appellees now argue that Mrs. Nagel

should be allowed to accept part and reject part of appellants'

offer because the entire offer did not correspond with what

appellees allege were the terms of the understanding. But appel-

lees rely on no finding of the District Court to support their

argument. The District Court did not even have the September

24 letter in mind. (Br. 30-32). Nor could the missing finding

be made. (See Ex. H (R. 1756)). It is impossible on reading

the September 24 letter to see why appellees did not sign it. But

they didn't. There was no acceptance.



8

3. The Award Was Grossly in Excess of the Value of One-Half
the Mill Minus the Contract Price.

(Br. 7, 8, 32-36; Appellees' Br. 35-36, 38-39).

Appellees do not deny that the value of one-half the mill was

in the neighborhood of $250,000. The price appellees would have

had to pay to purchase a half interest under their alleged contract

was $325,000. Thus, their contract price was $75,000 more than

their own undisputed testimony of the value of the one-half inter-

est. (Br. 54). Obviously the $429,883.40 awarded to appellees was

much, much greater than the minus $75,000 which represents the

difference between appellees' cost of performance and the value

of one-half the mill. Only one question remains: Can the present

value of the profits reasonably expected to be earned from owner-

ship of one-half the mill be over half a million dollars more than

the negative difference between appellees' cost of performance

and the value of one-half the mill? In other words, can the

present value of the anticipated profits to be derived from the

subject property be vastly in excess of the present value of the

property itself minus the contract price ? The answer to this ques-

tion is certainly "no," as we shall demonstrate.

4. The Present Value of Profits Reasonably Expected to Be
Earned from Ownership of One-Half the Mill Cannot Be
Substantially Greater Than the Excess, if Any, of the Market
Value of the Property Over the Contract Price.

(Br. 7, 9, 36-41; Appellees' Br. 35-36).

The evidence is undisputed that $429,883.40 is much greater

than the excess, if any there were, of the market value of one-half

the mill ($250,000) over the contract price ($325,000). (R. 312,

319, 327, 333-335, 375-378, 430-435, 439-442, 966-967, 1091-

1092, 1497, 1641, 1723-1725, 1828-1832, 1882, 1904-1908, 1913-

1915, 1920); (Ex. C); (Br. 33, 34-36, 54). Appellees do not

deny this. (Appellees' Br. 35-36). Neither did the court below.

The District Court refused to make any finding concerning the

market value of one-half the Winslow mill. Appellees do not

deny this. They believe, as the District Court believed, that
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the benefit of a bargain to purchase something can properly

be measured by estimating, projecting, and discounting net reve-

nues without any regard for market value and without comparing

market value and contract price. (Appellees' Br. 35-36).

It is this fallacious theory and a misplaced reliance upon one

Arizona decision (Martin v. La Fon) which have led the District

Court into awarding a judgment which was grossly excessive.

But computing the present value of the net revenues reason-

ably expected to be received from operating the mill, before

adjusting for depreciation, is simply one method of computing

the market value of the Winslow mill. If, as appellees argue,

(Appellees' Br. 50), contract price is properly reflected in the

adjustment for depreciation, the present value of future profits,

that is, net revenues adjusted for depreciation, cannot exceed the

difference between market value and contract price. If it does

(and appellees acknowledge that in this case it does) there must

be a difference between actual market value and computed market

value (and appellees acknowledge that in this case there is). In

any such case, there must be error in the computation. (Br. 36-41)

.

Appellees to the contrary, (Appellees' Br. 36), there is

nothing "wholly illogical" about this. Short-term leases, life

interests, future interests, and lumber mills, (R. 137-138), are

all valued by projecting and discounting anticipated net reve-

nues reasonably certain to be received. Martin v. La Fon, 55 Ariz.

196, 100 P.2d 182 (1940); (Br. 39-40). This is a recognized

but risky method of valuing investment property. Wixon, Ac-

countants' Handbook 18.3 (4th ed. 1957); (Br. 39).

The language appellees quote from Martin v. La Fon, 55 Ariz.

196, 100 P.2d 182, 184 (1940) (Appellees' Br. 36), supports

appellants' logical argument. Evidence of profits is evidence of

value.

Appellees concede that the award greatly exceeded the differ-

ence, if any, between contract price and market value. (Appel-

lees' Br. 35-36). Appellants have demonstrated here and in their

opening brief that any such award is clearly erroneous (Br.

36-41).
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Moreover, appellees misstate their principal case. The Arizona

court in Martin v. La Von did not recognize that "a recovery of

five times the purchase price for loss of profits would be proper."

(Appellees' Br. 36). The case came up on appeal from the grant-

ing of a motion to strike allegations that profits would be earned.

(55 Ariz. 196, 100 P.2d at 183).

As for any " 'real estate theory,' " (Appellees' Br. 38), appel-

lants do not know whom appellees are quoting or what they mean.

Benefit of bargain equals the difference between contract price

and present value no matter what is being purchased. (Br. 32-34)

.

5. The District Court Failed to Take Into Account the Full Cost

of Appellees' Performance.

( Br. 7,9,41 -43 ; Appellees' Br. 49-5 1 )

.

Appellants are aware and have acknowledged that there was

an adjustment for depreciation in the computation on which the

District Court purported to base its award. (Br. 41). The District

Court awarded appellees $429,883.40 as profits it found they

would have earned by owning one-half the Gallagher mill.

Appellees have paid nothing. None of their money is tied up.

The effect of the District Court's award will be that appellants

will have paid $650,000 to net what the District Court found

to be $429,883.40. Appellants are bearing the burden of an in-

vestment from which appellees are awarded profits. The District

Court failed to consider this. (R. 155-156; Appellees' Br. 50-51).

6. Future Profits Were Not Bargained for.

(Br. 7, 9, 43-54; Appellees' Br. 34-35, 36-39).

Appellees recognize that special damages in excess of the differ-

ence between contract price and market value can be awarded

only if bargained for. (Appellees' Br. 38-39). Once again, they

cite the same carefully excerpted portion of Maurice Liberman's

testimony to support the contention that he was bargaining for

future profits. (Appellees' Br. 34). The full text of the inter-

change appears at pages 49 through 51 of appellants' opening
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brief. It will not support the finding that Maurice Liberman was

bargaining with appellees for future operating profits. And
appellees do not and cannot quote any statement they made to

show that they were bargaining for future profits. This is essen-

tial. Appellees have not distinguished the cases cited by appel-

lants. (Compare Br. 45-46, 52-53 with Appellees' Br. 38).

Appellees were bargaining for the position in the forest repre-

sented by the Gallagher mill. (See the material quoted at Br.

47-48). A finding that future profits were bargained for was

error.

Whatever appellees now say that position in the forest means,

(Appellees' Br. 37), at the time they were bargaining for the

position they knew what they meant. (Br. 47-51). The definition

of position in appellees' brief is correct: " 'Position' is acquired

by owning and operating a mill supplied by Forest Service tim-

ber." (Appellees' Br. 37). The question is, which mill? The
material quoted from the transcript at pages 47 through 48 of

appellants' opening brief demonstrates that appellees wanted the

Gallagher mill after 1965, not to operate it, but to shut it down.

They needed to do this to decrease competition for Government

timber to keep their own mill operating:

"Mrs. Nagel: Oh, I told him that we needed the timber
after the Aztec was cut for our mill to make a paying opera-

tion." (R. 282-283) (Emphasis supplied.) (Br. 61; see

material quoted Br. 47-48).

Appellees do not deny that Robert Jenkins included the value

of the position in his best estimate that the entire Gallagher mill

was worth $500,000. (Br. 54).

7. The District Court Erred in Computing Anticipated Profits.

( Br. 7, 9- 1 0, 54-62; Appellees' Br. 39-58 )

.

First, profits projected from the milling of "Future Forest

Service Timber" are speculative and hypothetical. (Br. 56-60;

Appellees' Br. 52-55).
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Appellees have filled out the portion of their brief dealing with

the District Court's computation of damages with lengthy exposi-

tory passages in which they review quantities of uncontroverted

material. The District Court's complicated computation is cor-

rectly and succinctly summarized at pages 55 and 56 of appel-

lants' opening brief. Appellees cannot and do not take exception

to appellants' summary. Appellees must have been loath to come

to grips with this Court's opinion in Peters v. Lines, 275 F.2d 919,

931 (9th Cir. I960). Their reluctance to proceed is understand-

able, for, so far as future timber is concerned, Peters v. Lines is

this case. (Br. 58-60).

This Court recently held in Peters v. Lines that timber not

under contract must be disregarded in computing damages based

on loss of anticipated profits even though a market is assured*

and even though there is additional timber in the area which the

parties contemplate will be acquired. (Br. 58-59). This holding

is in conformity with lumber industry practice, including appellees'

own practice. When appellees settled their accounts with the

Government they computed depreciation only on the timber they

had under firm contract. They disregarded any timber they might

acquire in the future. (Br. 57-58)

.

Appellees state that, "There is the difference of night and day

between the proof of future damages in Peters and in the instant

case." (Appellees' Br. 54). They then proceed to skirmish with

arguments appellants do not put forward. f What appellees can-

not get round is that Peters v. Lines holds that timber not under

*In Peters v. Lines, a market for a 91 -month period was assured. Milling
company and logging company had a requirements contract. (275 F.2d at

922; Br. 58-59). Not even appellees' economic consultant could do that

well for them. (Appellees' Br. 41-42).

t(l) Appellants do not argue that the award resulted from a mathe-
matical error. (Appellees' Br. 54)

.

(2) No "woods operation" is in issue here. (Appellees' Br. 54).

(3) No "truck earnings" are in issue here. (Appellees' Br. 54).

(4) Appellants do not argue from Peters v. Lines that Nagel's account-

ants' reports are incorrect. (Appellees' Br. 54).

(5) Appellants do not argue from Peters v. Lines that probability of
some profit does not exist. (See p. 13, infra.). (Appellees' Br. 54).
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contract cannot be used in a projection of future profits reasonably

certain to be earned.

Dahl Kirkpatrick testified only that there was additional timber

in the area which might or might not come onto the market

between I960 and 1973, depending upon future Forest Service

policy, fire, and the activities of tree destroying pests. (R. 457-

498). As in Peters v. Lines, there was additional timber in the

area which the parties hoped to buy. (275 F.2d at 929, 931);

(Appellees' Br. 55).

The Code of Federal Regulations requires that the Forest Serv-

ice timber, if sold, be sold to the highest bidder. (36 C.F.R.

§§ 221.8, 221.10). Kirkpatrick did not testify that the Winslow

mill "could have acquired additional timber." (R. 461-498; Br.

58). But if he had, he could not have done so meaningfully.

(36 C.F.R. §§221.8, 221.10). Any award based on testimony

that the Winslow mill could, with any certainty, have acquired

additional timber would be based on proposed unlawful conduct

by the Forest Service. Any such award could not stand.*

What appellees, at least in their brief, (Appellees' Br. 39-40,

52-53, 58), ignore, is that they would still receive $142,649.15 on

an anticipated profits theory if "Future Forest Service Timber"

were eliminated from the stretched-out projection. f (Br. 60)

Second, it was error to project profits too far into the future.

(Br. 60-61 ; Appellees' Br. 55-58)

.

*Appellees argue that since 1942, with only one exception, every sale

from the Chevalon working circle has gone to the two mills in Winslow.
What they do not point out is that from 1942 through 1950 every sale

went to one mill. Since 1950 every sale has gone to two mills (R. 264-

267). In 1962 every sale may go to three mills. (R. 138-140, 1036;
Br. 57-58). Moreover, any practice of bidding on every other sale,

(Appellees' Br. 44), would never survive the timber depletion caused by
the Aztec ait. (Br. 46-47).

fEven timber under firm contract is in large measure speculative and
hypothetical. (Br. 57). See, e.g., Russell & Pugh Lumber Co. v. United
States, 290 F.2d 938, 941-942 (Ct. CI. 1961) (holding that 20% de-
ficiency on a 100% government cruise was not a "major deficiency").
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In Palmer v. Connecticut Ry. & L. Co., 311 U.S. 544 (1941),

and Hawkinson v. Johnston, 122 F.2d 724 (8th Cir.) , cert, denied,

314 U.S. 694 (1941) (Br. 60-61; Appellees' Br. 55-58), the

parties had a relationship for a fixed term. In each case, antici-

pated profits were awarded for less than the fixed term. Here

appellants were interested in the mill for only seven years. After

that period, appellees wanted it to shut it down (R. 282-283, 329,

339-340, 383, 396-397, 446-447, 800-801, 1838-1839, 1850, 1856,

1921; Br. 60-61). There was no agreement to operate the mill

together, but if there had been, it would have been for a period

of not more than seven years. (Br. 61 ). It was error to project

anticipated profits over more than twice that period.

That the fifteen-year period selected by the District Court is

excessive is demonstrated by the fact that the award is vastly in

excess of any difference between the $325,000 appellees would

have had to pay and the market value of one-half the mill.

Under a proper projection the award would have equaled the

difference, if any, between $325,000 and the market value of one-

half the mill.

Third, it was error not to adjust milling profit per thousand

board feet milled to reflect inevitable increases in fixed costs.

(Br. 61-62; Appellees' Br. 51).

Appellees argue that the District Court properly failed to

make any adjustment in its milling profit per thousand as annual

production slipped from 30,000,000 to a little over 10,000,000

board feet annually over the fifteen-year projection. (Appellees'

Br. 51). They cite some rebuttal testimony by Robert Jenkins to

support the untenable position that fixed costs will not vary with

the level of production. But what needs rebutting is appellees'

consistent testimony that they needed the Gallagher mill to de-

crease competition for government timber after 1965 to make
their own substantially identical mill a "paying operation." (R.

283; Br. 61-62). The profit squeeze caused by dwindling timber

supplies and rising costs is what this case is all about. (R. 282-

283, 329, 383, 396-398, 446-447, 800-801, 1838-1839, 1856, 1921;

see material quoted at Br. 46-48).
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CONCLUSION

The brief of appellees is inaccurate and misleading. Appellees

have misstated the case and appellants' argument. (Appellees'

Br. 3, 4, 15, 18, 25, 27, 29, 35, 49). For a correct statement of the

case and of appellants' argument, see appellants' opening brief.

For the reasons here summarized and discussed more fully in

appellants' opening brief, the judgment should be reversed and

the case remanded either with directions to enter judgment for

appellants or for new trial.

Dated: June 27, 1962.
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Appellants respectfully ask for a rehearing of this appeal upon

each of the following grounds:

First, in affirming the judgment "in all respects" this Court

has failed to correct a clearly apparent, mathematical error in the

computation of the "loss of anticipated profits" which the court

below awarded to appellees as damages. This error lies in the

omission of any deduction for the "interest cost" of the money

which appellees would have had to invest in the purchase of the

business if they had been permitted to join in its purchase. The

trial court did deduct the interest due to the Gallaghers (the

previous owners, from whom appellants were buying the prop-

erty) upon the deferred instalments of the purchase price (R. 154-

155; Finding 19(e), R. 193). The trial court concluded, however,

that after the purchase price was actually paid to the Gallaghers

it would be recovered by appellees through "depreciation" (R.

155), and for that reason the trial court did not deduct the

appellees' share of the purchase price, as such, in computing their

net damages.

But even if the purchase price itself should ultimately be re-

covered by appellees through depreciation (a most optimistic

assumption) , there would inevitably be a substantial time-lag

between the date of each payment by appellees on the purchase

price and the date of appellees' recovery of the payment by way

of depreciation. During that time-lag appellees' money would

be tied up in this business and not earning interest or other income

elsewhere in some other form of investment. (This earning power

of funds is often called "interest cost" or "cost of money".)

In computing appellees' net loss, the trial court made no allow-

ance for the earning power or interest cost of appellees' money

during the time the money was to have been invested in this

business. The trial court expressly so stated (R. 158-159).

The trial court did, quite properly, make an allowance, at the

rate of 6% per annum, for the interest cost of the money appellees

would have had to provide as "working capital" to operate the



business. This is stated by the trial court in its Memorandum (R.

197), as quoted at pages 11 and 12 of this Court's printed opinion

herein. Clearly it was error not to make a similar allowance for

the interest cost of the money to be used in paying the purchase

price itself.

This error is one which can be readily corrected by this Court

upon the present record and without the necessity of referring

the case back to the trial court for further proceedings. The
amount of this interest cost, converted to a present value basis,

is $44,812.00, computed as follows:

Nagels'

Investment

Per

Plaintiffs'

Exhibits

Year 4 and 1

1

1958 $ 5,417

1959 65,000

1960 65,000

1961 65,000

1962 140,338

1963 59,583

1964

1965

1966

1967

1968 75,338

1969

1970

1971

1972

1973

Column (1) shows the amount appellees would have had to pay

each year upon the purchase price of the property according to

the contract (PI. Ex. 4, §4, page 7). It also includes appellees'

share of the cost of replacing fully depreciated equipment at the

end of each of the years 1961 and 1967, as shown in appellees'

© ©
Nagels'

@ © ©
Recovery Net Interest

by Nagels Investment Cost of

Via or Net Nagels' Present
Deprecia- Recovery Nagels' Net Value of
tion at During Cumulative Cumulative Col. (5)

$3.57 Per the Year Net Investment Per Finding
MPer (Col. 1 Investment for the 19(f)
Finding minus at Year at Discount
19(f) Col. 2) Year-End 6% Formula

$ 5,417 $ 5,417 $ 27 $ 27

$53,550 11,450 16,867 1,012 1,012

53,550 11,450 28,317 1,699 1,699

53,550 11,450 39,767 2,386 2,294

53,550 86,788 126,555 7,593 7,020

53,550 6,033 132,588 7,955 7,072

28,649 (28,649) 103,939 6,236 5,331

21,554 (21,554) 82,385 4,943 4,063
21,554 (21,554) 60,831 3,650 2,885

21,554 (21,554) 39,277 2,357 1,791

21,554 53,784 93,061 5,584 4,080
18,641 (18,641) 74,420 4,465 3,137

18,641 (18,641) 55,779 3,347 2,261

18,641 (18,641) 37,138 2,228 1,447

18,641 (18,641) 18,497 1,110 693
18,641 (18,641)

$44,812
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depreciation schedule (PI. Ex. 11; R. 1441), which was approved

by the trial court (R. 198; Opinion herein, page 12). (These

figures do not include (a) working capital, the interest cost

of which is already covered in the trial court's computation

or (b) interest on the deferred instalments of the purchase

price, which also is already covered in the trial court's com-

putation.) Column (2) shows the amounts of money which the

trial court assumed appellees would recover each year by way of

depreciation at the court's computed rate of $3.57 per thousand

board feet of lumber processed during the year as determined in

Finding 19(f) (R. 194). Column (3) is the net amount of money

required of the appellees each year—viz., the year's cash outlay or

investment minus the year's recovery, or Column (l) minus Col-

umn (2). Column (4) is the cumulative sum of the annual

amounts appearing in Column (3), thus showing the net amount

of money of appellees which would remain invested in the business

at the end of each year. The interest cost of this amount of money

for the year is shown in Column (5), using the same 6% rate

which the trial court used in computing the interest cost of the

necessary working capital. In Column (6) these yearly interest

costs are reduced to present value as of the judgment date, using

the same discount formula which the trial court used in converting

future profits to present value in Finding 19(f) (R. 194) .

The sum of Column (6)—$44,812.00—is the present value of

the interest cost of funds appellees would have had to invest in

the business (over and above working capital and over and above

interest on the deferred instalments of the purchase price) in

order to purchase and own half of the business. This interest cost

represents the present value of each dollar of appellees' money

invested in the business for the period between the date of that

dollar's investment in the business and the date of its recovery

through depreciation.

The judgment should be corrected by deducting this $44,812.00

from the $429,883.40 awarded. The amount of the corrected

judgment would be $385,071.40.
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Second, in rejecting the standard rule of damages for breach of

contract for the sale of property, measured by the excess of the

value of the property over the contract price, and approving

instead an entirely new rule of damages, measured by estimates

of profits which cuuld be made by operating the property as

a business, this Court ignored—it did not even notice or men-
tion, let alone discuss or evaluate—the following:

(a) The utter absence of any evidence that the appellees were

bargaining for a business operation.

(b) Appellees' own repeated, consistent and unqualified testi-

mony that what they were bargaining for was to eliminate the

competition represented by the Gallagher mill and its "position

in the forest," so that appellees' own existing mill (the Nagel
Mill) could continue to operate profitably.

(c) The uncontradicted, unqualified, and unmistakable testi-

mony of one of the plaintiffs-appellees (being the only valuation

evidence in the record) that the reasonable value of the entire

Gallagher property, including its "position in the forest," at the

critical time was $500,000.00, which means that the half-interest

here in dispute was reasonably worth $250,000.00 and that the

damage award of $429,883.40 was almost twice the value of the

disputed property.

(d) The trial court's weird assumption that the Gallagher

mill would for fifteen years be able to secure a steady supply

of raw material from the United States government by success-

fully bidding for Forest Service timber at future public sales.

(e) This Court's own opinion in Peters v. Lines, 275 F.2d

919 (I960), which disallowed an award of damages for profits

to be realized from future processing of timber not under con-

tract or option.

Third, in answering appellants' contention that appellees did

not accept the entire offer because they did not accept appellants'

second letter, dated September 24, 1958, giving appellees a seven-

year option to purchase the whole mill at an appraised price, this

Court said in part (Opinion herein, page 15) :



"But the other findings and conclusions sufficiently reveal

that the Trial Court believed that appellees already had that

option by reason of the September 20 oral agreement and

the September 23 letter."

There is nothing—not a word, not even a syllable—in the Find-

ings and Conclusions to justify that statement.

Because this Court's opinion abandons the normal rule for

measuring damages for breach of contract to sell property accord-

ing to the excess of value over contract price—and adopts instead

a rule which allows recovery of almost double the value or the

property itself without reference to or deduction of the contract

prjce—We respectfully suggest that the appeal should be reheard

en banc.

Dated: April 19, 1963.

Respectfully submitted,

BURNHAM ENERSEN
Frederick O. Koenig
McCutchen, Doyle, Brown,
Trautman & Enersen

Attorneys for Appellants.

Jennings, Strouss, Salmon & Trask
Title & Trust Building

Phoenix 3, Arizona

Of Counsel

CERTIFICATE

I hereby certify that in my judgment this petition for rehearing

is well founded. I further certify that it is not interposed for

delay.

Burnham Enersen
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The petition charges that "this Court has failed to correct a

clearly apparent, mathematical error in the computation of the

"loss of anticipated profits' * * *." Appellants appear to be

striving to bring themselves within the rule that a petition for

rehearing serves the very limited purpose "of directing the atten-

tion of the court to some controlling matter of law or fact which
a party claims was overlooked in deciding a case * * *." Ander-

son v. Knox, 9 Cir., 300 F.2d 296, 297 (1962). The rule also

confines the petition "to a concise statement (without argument)

of the matter which the petitioner asserts the court overlooked,

together with such references to such pages of the opinion and
of the record on appeal and to such authorities as will enable

the court to determine whether the matter referred to was over-

looked * * *." Ibid. (Emphasis added)

This Court cannot be charged with overlooking an "error"

never called to its attention; such an "error" cannot be said to

be "clearly apparent". The deduction for interest sought by the

petition is now urged for the first time. It was not covered by
any assignment of error. It was not argued in the briefs or

orally. Until the filing of the petition for rehearing no question

with regard to said deduction existed on the appeal. "Generally

one may not enlarge the scope of an appeal in a petition for

rehearing." Riga v. Transocean Airlines, 9 Cir., 230 F2d 780,

786 (1956). "* * * it is too late to present a question for the

first time on a petition for rehearing." Bassick Mfg. Co. v. Adams
Grease Gun Corporation, 2 Cir., 54 F.2d 285 (1931).

Appellants state that the court below made a "mathematical

error" in its computation of the "loss of anticipated profits";

and they say that this error lies in the "omission of any deduc-

tion for the 'interest cost' of the money which appellees would
have had to invest in the purchase of the business if they had
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been permitted to join in its purchase." Implicit in this statement

is a representation that the court below found that a deduction

for this item should be made but "omitted" doing so because of

a "mathematical error", presumably through oversight or inad-

vertence. This representation is not correct. Appellants' present

demand for an additional deduction for the interest cost of money

was presented to the court below (R. 156-158), and was specifi-

cally rejected. This interest factor, as appears from the Memo-

randum Ruling (R. 196-198), had already been taken into ac-

count in fixing the profit figure of $4.71 per thousand board feet.

The court found from the facts and concluded from the law

that all proper interest deductions had been made. If the method

adopted by the court was erroneous, it did not constitute a "mathe-

matical error". Such alleged error can be reviewed on appeal

only if the ruling is challenged by an assignment of error. When

not so challenged, an appellant cannot and should not be per-

mitted to raise the point for the first time after an adverse

decision on appeal under the guise of an asserted "mathematical

error".

II

Appellants' failure to timely and properly urge their demand

for an additional interest deduction in itself is a sufficient reason

for denying the petition. Even if considered on the merits, it

should be denied.

The evidence shows there are only three categories for which

interest deductions should be allowed: interest actually payable

on the purchase price; interest on working capital; and interest

on invested fixed capital. In arriving at its net profit figure of

$4.71 per thousand board feet the court made deductions for

each category

:

(a) $48,750, being the discounted present value of inter-

est on the purchase price which the appellees would have
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had to pay if they had been allowed to participate in the

purchase;

(b) $1.70 per thousand board feet, for interest at 6% on

$500,000 of working capital (R. 197: $240,000 -=- 1 40,956,-

000 board feet)

;

(c) $.51 per thousand board feet, for the amount al-

lowed as a deduction for interest paid by Nagels during

the years 1952-59. (R. 197: $72,000 -f- 140,956,000 board

feet)

.

In their petition appellants frankly acknowledge deductions

were made for items (a) and (b), but "overlook" the deduction

made for item (c)
.
This deduction alone, computed on the total

production of 266,565,000 board feet and reduced to present

value, amounts to $58,244.37. It exceeds the deduction sought on

rehearing which, if given, would constitute a double deduction.

As noted by the court, it would not be "sound in this particular

instance". (R. 158)

The charge that this Court failed to correct a "clearly apparent,

mathematical error" is without merit. There was no error in the

court below which this Court overlooked or failed to correct

apparent, clearly apparent, mathematical, or at all. Interest de-

ductions were fully allowed.

The judgment of the Trial Court should remain affirmed "in

all respects".

Respectfully submitted,

Elias M. Romley
Philip A. Robbins
James J. Cox, Jr.

Moore, Romley, Kaplan, Robbins & Green
81 1 First National Bank Building

Phoenix 4, Arizona

Attorneys for Appellees
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In the District Court of the United States

for the District of Arizona

No. Civ. 610 Pet.

EORGE H. NAGEL, MABEL J. NAGEL, ROB-
ERT T. JENKINS and GEORGIA MAE
JENKINS, general partners, and GEORGIA
MAE JENKINS, trustee for James Henry

Nagel, limited partner, doing business as Nagel

Lumber & Timber Company, a limited partner-

ship; and NAGEL LUMBER & TIMBER
COMPANY, a limited partnership,

Plaintiffs,

vs.

MAURICE LIBERMAN, JOSEPH GREVEY and

JACK GREVEY, co-partners doing business as

Duke City Lumber Company; and DUKE
CITY LUMBER COMPANY, a partnership,

Defendants.

DOCKET ENTRIES
1959

Apr. 29—1. File Plaintiffs' Complaint.

Apr. 29—2. File Plaintiffs' Request for Appoint-

ment of Private Process Server and

Memorandum of Appointment.

Apr. 29—Issue summons.

Apr. 30—3. File Plaintiffs' Request for Appoint-

ment of Privatei Process Server and Mem-

orandum of Appointment.



4 Maurice Liberman, et al. vs.

1959—(Continued)
June 30—4. File defts T Answer.

July 14r—5. File Plaintiffs7 Notice of Hearing on
Motion to Set for Trial without a Jury.

July 14—Order set for trial at Tucson before the

Court on December 22, 1959, at ten a.m.

July 14—Mail notice of trial setting to all counsel.

July 16—Order vacate trial setting on December 22,

1959, at Tucson, and order reset for trial

at Tucson on February 16, 1960, at

ten a.m.

July 16—Mail notice to counsel.

1960

Jan. 15—6. File PlaintinV Amended Complaint.

Jan. 26—It is ordered that a pretrial hearing in

this case is set for February 9, 1960 at

10:00 a.m., at Prescott.

Jan. 26—Mail notice to counsel.

Jan. 29—7. File PlaintinV Interrogatories.

Feb. 2—Order that pre-trial hearing in this cause

set for Feb. 9, 1960 at Prescott is vacated

and the pre-trial hearing is set for Friday,

Feb. 5, 1960 at 1:30 p.m. at Tucson.

Feb. 2—Counsel notified by Judge Walsh on

2/1/60.

Feb. 4—8. File Pltfs' Motion for Production of

Documents, and Notice of Hearing for

Fri. Feb. 5, 1960 at 1 :30 p.m. at Tucson.
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1960—(Continued)

Feb. 5—For pre-trial hearing. Elias Bomley,

Philip Bobbins & James J. Cox, Jr. ap-

pear for pltfs; Bex Moore, B. Gr. Johnson

& A. J. Pfister for defts. Pre-trail hear-

ing had. Defts/ objections to pltfs.' inter-

rogatories & defts' objections to pltfs' mo.

for production of documents argued &

taken under advisement.

Feb. 5—9. File defts.' Objections to Plaintiffs'

Written Interrogatories.

Feb. 5—10. File Deposition of Maurice Liber-

man Vol. I.

Feb. 5—11. File Deposition of Maurice Liber-

man Vol. II.

Feb. 5—12. File Deposition of Yale Weinstein.

Feb. 5—13. File Deposition of Bobin Bishop.

Feb. 5—14. File Deposition of Thomas Cava-

naugh.

Feb. 6—Defts,' objections to pltfs' interrogatories

4, 5, 11, 14(a), (c) & (d), 15(b) & (c),

22, 23, 25, 26, 36, 37, 38, 39, 40, 44 & 45

overruled. Bemaining objections sustained.

As to interrogatories 36, 37, 38, 39, 40 &

44 answers required only to extent that it

is possible for defts. to procure accurate

answers in time to permit filing on Feb.

16, 1960. Pits. mo. for production of docu-

ments granted subject to ability of defts.
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1960—(Continued)
Feb. 6—(Continued)

to locate, prepare & transport to Tucson

by Feb. 16, 1960. Court orders issues of

liability & damages will not be severed

but will tried at one time.

Feb. 6—Counsel notified by telephone and copy of

minute entry of this date mailed to coun-

sel.

Feb. 9—15. File Reporter's Transcript of Pre-

Trial hearing on Feb. 5, 1960.

Feb. 10—Ent, Order trial continued from Feb. 16,

1960 to Feb. 18, 1960.

Feb. 10—'Counsel notified.

Feb. 10—16. File Deposition of Robert Thomas

Jenkins.

Feb. 10—17. File Deposition of Mrs. George H.

Nagel.

I960—(Continued)

Feb. 12—On mo. of A. J. Pfister, ent. Order time of

defts. in which to answer pltfs.' written

interrogatories extended until 2/23/60 at

10.00 a.m. and ent. fur. Order time of

defts. within which to produce documents

requested by pltfs. extended until 2/23/60

at 10:00 a.m.
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1960—(Continued)

Feb. 12—Counsel notified by telephone of today's

entry.

Feb. 15—18. File deft's. Answer to Amended Com-

plaint.

Feb. 16—Ent. Order trial setting on Feb. 18, 1960

is vacated and ent. Order case reset for

trial on Feb. 23, 1960, at 10:00 a.m.

Feb. 17—On stip. of counsel, trial setting on Feb.

23, 1960 is vacated & ease reset for trial

on Mar. 28, 1960, at 9:30 a.m.

Feb. 18—Mail notice to counsel case reset for trial

on Mar. 28, 1960.

Feb. 25—19. File defts.' Answers to Interrogato-

ries of pltfs.

Mar. 23—Ent. Order trial setting for Mar. 28, 1960,

and case reset for trial May 3, 1960, at

9:30 a.m. at Tucson.

Mar. 23—Mail notice to counsel case reset for trial

on May 3, 1960.

May 2—20. File Deposition of Joseph Rosenthal.

May 3—For trial. Elias Romley, Philip Bobbins,

Jr., & James J. Cox, Jr., appears for

pltfs ; Rex Moore, B. G. Johnson & A. J.

Pfister for defts. Purs, to stipulation

of counsel pltfs.' exhibits 1 thru 6 ad-

mitted. Ent. proceedings of trial. Defts.'

exhibits A & B admitted, at 4:30 P.M.
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1960—(Continued)
May 3—(Continued)

ent. Order continue to May 4, 1960 at

9 :30 a.m.

May 4^-At 9:30 a.m., the parties & all counsel

pres. purs, to recess, ent. fur. proceedings

of trial. Defts.' C & pltfs.' 8 and 7a to 7i,

incl. admitted. At 4:20 P.M., ent. Order

recess to May 5, 1960 at 9:30 a.m.

May 5—The parties & counsel pres, purs, to recess,

ent. fur. proceedings of trial. Pltfs.' ex-

hibits 9 thru 12 admitted. At 4:30 p.m.,

ent. Order recess to May 6, 1960 at

9:30 a.m.

May 6—The parties & counsel being pres,, ent. fur.

proceedings of trial. Pltfs.' exhibits 20 &
21 admitted. Counsel for defts. moves to

dismiss and for judgment. Ruling re-

served. Defts,' exhibits D, E & F and

pltfs,' exhibit 13 admitted. At 4:20 P.M.,

ent, Order recess to May 10, 1960 at

9 :30 a.m.

May 10—All parties & counsel pres., ent. fur. pro-

ceedings of trial. Defts.' exhibits Gr & H
and pltfs' exhibits 22, 14 admitted in evi-

dence. At 4:20 P.M. ent. Order recess to

May 11, 1960, at 9:30 a.m.
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1960—(Continued)

May 11—The parties & counsel pres., ent. fur. pro-

ceedings of trial. Defts.' exhibits I, J, & K
admitted in evidence. On stip. of counsel,

ent. Order release defts.' M for iden. to

counsel for pltf. for overnight use. At

4:30 P.M. ent, Order recess to 10:15 a.m.,

May 12, 1960.

May 12—The parties & counsel pres. ent. fur. pro-

ceedings of trial. Defts.' exhibits O & Q
admitted in evidence. Ent. Order permit

counsel for defts to withdraw defts.' W
for ident. overnight. At 4:30 P.M., ent.

Order recess to May 13, 1960, at 9:30 a.m.

May 13—The parties & counsel pres., ent. fur. pro-

ceedings of trial. Counsel for defts. moves

to quash subpoena duces tecum. Motion

argued. Ent. Order quashing said sub-

poena. Defts/ exhibits X, Y, P, z, aa & ab

and pltfs' exhibits 24, 25 & 26 admitted.

Ent, Order grant, defts.' motion to amend

answer. Ent. Order deny, defts.' renewed

motion for judgment dismissing com-

plaint. Ent. Order allow, pltfs. 15 days to

file open, brief; defts. 30 days thereafter

to file ans. brief; & pltfs. 15 days to file

reply brief. Upon filing of reply brief,

matter will stand submitted.
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1960—(Continued)
May 13—21. File Memorandum re Inadmissibility

of Telephone Conversation Between Maur-
ice Liberman and Joseph Grevey on Oct.

16, 1958.

May 18—22. File defts' Amendment to Answer to

Amended Complaint.

June 17—Ent, Order extend time for filing pltfs'

opening memo, to & includ. 6/17/60. & for

filing defts' ans. memo, to & including

7/23/60.

June 20—Mail notice to counsel of entry of 6/17/60.

Sept. 9—It is ordered that the time for filing de-

fendants' answering brief is extended to

and including September 9, 1960.

Dec. 30—23. File Pltfs Opening Memorandum.

Dec. 30—24. File Defendant's Answering Brief.

Dec, 30—25. File Pltfs' Reply (Answering) Mem-
orandum.

Dec. 30—26. File Decision in favor of pltfs and

against defts. findings pltfs' damages in

sum of $367,615.00.

1961

Jan. 4—Enter order that pltfs may have to and

incl Jan 16 1961 to lodge and serve pro-

posed findings and conclusions ; that defts

may have thru Jan 31 1961 to lodge and

serve their objections or exceptions thereto

and their proposed additional findings and

conclusions, if any.
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1961—(Continued)

Jan. 4—Man notice to counsel of order of 1/4/61.

May 9—Order that Defendants' Objections to

Plaintiffs' Proposed Findings of Fact and

Conclusions of Law and on Defendants'

Proposed Findings and Conclusions is set

for June 12, 1961, at Tucson, Arizona, at

eleven o'clock a.m.

May 11—Mail notice to all counsel.

June 12—Defts.' Objections to Pltfs' Proposed

Findings of Fact and Conclusions of Law

and Defts' Proposed Findings and Con-

clusions for hearing. Elias Romley, Philip

A. Robbins and James Cox appear for

pltfs; B. G. Johnson & A. J. Pfister for

defts. On mo. A. J. Pfister, ent. Order as

sociate Burnham Enersen as counsel for

defts. Hearing had. Ent. Order overrule

defts' objections to pltfs' proposed find-

ings of fact & conclusions of law. Ent.

Order defts' proposed findings & conclu-

sions rejected. Ent. Order counsel for

pltfs, prepare final draft of findings of

fact & conclusions of law in accordance

with Court's suggestions.

June 12—27. File Plaintiffs' Trial Memorandum.

June 12—28. File Defendants' Trial Memorandum.

June 12—29. File Memo. Re Admissibility of Tele-

phone Conversations between Maurice Lib-

erman & Joseph Grevey on Oct. 16, 1958.
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1961—(Continued)

June 20—30. File Reporter's Transcript of trial

Proceedings in 8 Vols. (30A, 30B, 30C,

30D, 30E, 30F, 30G & 30H).

June 20—31. File pltfs' Proposed Findings of Fact
and Conclusions of Law.

June 20—32. Docket defts' Objections to pltfs'

Proposed Findings of Fact and Conclu-

sions of Law filed at Phoenix on January

31, 1961.

June 20—33. Docket Defendants' Proposed Find-

ings of Fact and Conclusions of Law filed

at Phoenix on Jan. 31, 1961.

June 20—34. File Findings of Fact and Conclu-

sions of Law.

June 20—The Clerk is directed to enter judgment

forthwith in favor of the pltfs. and

against the defts. and each of them for the

sum of $367,565.61 with int. thereon at

6% per annum from this date until paid.

The Court will also file and place among

the exhibits in the cause the enlarged copy

now delivered to the Clerk of the schedule

set forth on page 10 of the Findings of

Fact and Conclusions of Law.

June 20—35. File Schedule Showing Computation

by Court of Damages Sustained by pltfs.
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1961—(Continued)

June 20—Enter judgment for the pltfs. George H.

Nagel, Mabel J. Nagel, Robert T. Jenkins

& Georgia Mae Jenkins, general partners,

and Georgia Mae Jenkins, Trustee for

James Henry Nagel, limited partner, dba

Nagel Lumber & Timber Company, a lim-

ited partnership, and Nagel Lumber &

Timber Company, a limited partnership

and against the defendants Maurice Lib-

erman, Joseph Grevey & Jack Grevey, co-

partners dba Duke City Lumber Com-

pany, and Duke City Lumber Company,

a partnership, in the sum of $367,565.61

with int. thereon at 6% per annum from

this date until pd. 6/20/61.

June 20—Mail notice: to counsel of entry of judg-

ment.

June 29—36. File Defts' Motion to Amend Find-

ings, to Make Additional Findings and to

Amend Judgment, and Motion for a new

Trial as to Damages Alone. (Docketed

7/5/61 at Tucson).

June 29^—37. File Affidavit of Service of Deft's

Mo. to Amend Findings, etc. (Docketed

7/5/61 at Tucson).
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1961—(Continued)
June 30—38. File Pltfs' Motion to Amend the

Findings of Fact and Conclusions of Law
and to Amend Judgment. (Docketed

7/5/61 at Tucson).

June 30—39. File Plaintiffs' Bill of Costs.

July 5—40. File Memorandum in Opposition to

Defendants' Motion to Amend the Find-

ings, etc., and for a New Trial as to Dam-
ages Alone.

July 5—It is ordered that oral argument on de-

fendant's Motion to Amend Findings, to

Make Additional Findings and to Amend
the Judgment ; and defendants' Motion for

New Trial as to Damages Alone; and

plaintiffs' Motion to Amend the Findings

and Conclusions and Judgment is set for

July 20, 1961, at 9:30 A.M. at Prescott,

Arizona.

July 5—Mail notice to all counsel.

July 20—Elias Romley and James J. Cox, Jr., ap-

pear for pltfs. Burnham Enersen, B.G.

Johnson and A.J. Pfister appear for defts.

Defts' Mo. for Amendment of Findings

with respect to all matters, except the

matter of damages, submitted on memor-

andum. Defts' Mo. for a New Trial on

question of damages argued, submitted.

Pltfs' Motion to Amend the Findings and
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1961—(Continued)

July 20—(Continued)

Conclusions and Judgment argued and

submitted.

July 28—41. File Court's Memorandum Ruling on

Motions of Both Parties to Amend the

Findings and Conclusions and to Amend

the Judgment and on Defendants' Motion

for Additional Findings and Motion for

New Trial as to Damages.

July 28—Order grant Defts' Motion to Amend

Finding of Fact No. 14(b), page 7, line

7, and with that exception, order deny

Motion of Defts. to Amend Findings of

Fact, to make additional findings of fact,

and to amend judgment. Order deny

Defts' Motion for a New Trial as to the

Issue of Damages Alone. Order grant

Plaintiffs' Motion to Amend the Findings

of Fact and Conclusions of Law and to

Amend the Judgment. Order Clerk is di-

rected to enter an amended judgment

forthwith that plaintiffs recover from the

defendants the sum of $429,883.40 with

interest at the rate of 6% per annum from

June 20, 1961 until paid.

July 28—42. Enter and file Amended Findings of

Fact and Conclusions of Law.

July 28—Copies of Court's Memorandum Ruling

and Amended Findings of Fact and Con-
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1961—(Continued)
July 28—(Continued)

elusions of Law mailed to counsel by
Judge Walsh.

July 28—Enter Amended Judgment for the plain-

tiffs George H. Nagel, Mabel J. Nagel,

Robert T. Jenkins and Georgia Mae Jen-

kins, general partners, and Georgia Mae
Jenkins, Trustee for James Henry Nagel,

limited partner, doing business as Nagel
Lumber & Timber Company, a limited

partnership, and Nagel Lumber & Timber
Company, a limited partnership, against

the defendants Maurice Liberman, Joseph

Grevey and Jack Grevey, co-partners, do-

ing business as Duke City Lumber Com-
pany, and Duke City Lumber Company,

a partnership, in the sum of $429,883.40,

with interest thereon at the rate of 6%
per annum from June 20, 1961, imtil

paid. 7/28/61.

July 28—Mail notice to counsel of entry of judg-

ment, as amended.

Aug. 4—Costs taxed for pltfs. at $2,103.13 as

claimed.

Aug. 4—Amended judgment, and costs, entered in

J.D.

Aug. 21—43. File Stipulation concerning deposit

of $460,000 Time Certificate of Deposit as

supersedeas bond on appeal.
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1961—(Continued)
Aug. 25—44. File Defendants' Notice of Appeal.

Aug. 25—45. File Defendants' Designation of Con-

tents of Record on Appeal.

Aug. 25—Copy of notice of appeal mailed to Moore

& Romley and to James J. Cox, Jr.

Aug. 28—46. File Transcript of Hearing on Mo-

tion and Defendants' Argument.

Aug. 28—47. File Transcript of 'Comments of

Mr. Enersen in the Findings of the Court.

Aug. 28—48. File Transcript of Findings of the

Court.

Sept. 11—49. File Stipulation that Clerk of the

Court may make corrections in Motion

and Defendants' Argument dated July 20,

1961 and intrial transcript.

Oct. 3—50. Enter and File Order Extending

Time to file Record on appeal and docket

appeal to and including Nov. 18, 1961.

Nov. 16—51. Enter and file Order Extending Time

to file record on appeal and docket appeal

to and including Nov. 23, 1961.

[Title of District Court, and Cause.]

COMPLAINT
For their claim and cause of action against the

defendants, plaintiffs allege:
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I.

At all times herein mentioned:

(a) Plaintiffs George H. Nagel, Mabel J. Nagel,

Robert T. Jenkins and Georgia Mae Jenkins, gen-

eral partners, and Georgia Mae Jenkins, trustee

for James Henry Nagel, limited partner, were and
they now are the sole members of a limited partner-

ship existing under the laws of the State of Arizona

and doing business as Nagel Lumber & Timber
Company; and all of said members and James
Henry Nagel are citizens and residents of the State

of Arizona. Plaintiff Nagel Lumber & Timber Com-
pany was and it now is a limited partnership com-

posed of the general partners and the limited part-

ner above named.

(b) Defendants Maurice Liberman, Joseph

Grevey and Jack Grevey were and they now are

the sole members of a partnership existing under

the laws of the State of New Mexico and doing

business as Duke City Lumber Company; and all

of said members are citizens and residents of the

State of New Mexico. Defendant Duke City Lum-
ber Company was and it now is a partnership com-

posed of the partners above named.

II.

The matter in controversy herein, exclusive of

interest and costs, exceeds the sum of $10,000.00.

III.

At all times herein mentioned plaintiffs were and

they now are engaged in the operation of a business

enterprise consisting of the purchase of standing
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•timber from within the exterior boundaries of the

Sitgreaves National Forest, the removal of said

timber to a mill at Winslow, Arizona, the manufac-

ture thereof into lumber, and the sale of said prod-

uct to the public.

IV.

At all times herein mentioned and on and prior

to September 23, 1958, the New Mexico Timber

Company, a New Mexico corporation, the Arizona

Timber Company, an Arizona corporation, and the

Bernalillo Lumber Company, a partnership consist-

ing of A. I. Kaplan and T. P. Gallagher, partners,

owned and engaged in the business enterprise con-

sisting of the purchase of standing timber from

within the exterior boundaries of the Sitgreaves

National Forest, the removal of said timber to a

mill at Winslow, Arizona, the manufacture thereof

into lumber, and the sale of said product to the

public. For simplicity, said corporations and part-

nership collectively hereinafter will be called "the

Gallagher Companies" and said business enterprise

hereinafter will be called the "Gallagher Proper-

ties."

V.

For many years prior to September 23, 1958,

plaintiffs and the Gallagher Companies had an

agreement whereby, in the event either the plain-

tiffs or the Gallagher Companies offered for sale

either of their respective above described business

enterprises, the other party would have the right

of first refusal to purchase the business enterprise

so offered for sale. During 1958 and shortly prior
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to September 23, 1958 the Gallagher Companies
did offer the Gallagher Properties for sale. Pur-
suant to said agreement plaintiffs and the Gallag-

her Companies were actively engaged in negotia-

tions for the purchase of the Gallagher Properties.

VI.

On or about September 20, 1958 defendants con-

tacted plaintiffs, acknowledged that they knew of

plaintiffs' aforesaid first refusal agreement with

the Gallagher Companies for the purchase of the

Gallagher Properties, and stated that defendants

desired to purchase said Properties but were unable

to negotiate a purchase and sale because of plain-

tiffs' rights. Defendants thereupon proposed to

plaintiffs that if plaintiffs would release the Gal-

lagher Companies from their first refusal agree-

ment defendants would undertake to purchase said

Gallagher Properties and in the event of such pur-

chase plaintiffs would have an option to purchase

from defendants an undivided one-half interest in

said Gallagher Properties by paying to defendants,

on the same terms and conditions as provided for

by defendants' purchase from the Gallagher Com-

panies, one-half of the purchase price paid or

agreed to be paid by defendants to the Gallagher

Companies. Plaintiffs and defendants agreed that

said option would remain in force until April 30,

1959 and would be automatically extended for 6-

month periods unless cancelled by mutual consent.

Plaintiffs accepted the aforesaid proposal made to
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them by defendants and immediately released the

Gallagher Companies from their first refusal agree-

ment.

The aforesaid agreement between plaintiffs and

defendants was reduced to writing in the form of

a letter prepared by defendants, a true copy of

which, marked "Exhibit A" is hereto attached and

referred to and by such reference made a part

hereof.

VII.

Defendants thereupon commenced negotiations

with the Gallagher Companies for the purchase of

the Gallagher Properties and consummated said

negotiations on or about November 20, 1958 at

which time the Gallagher Companies agreed to sell

and defendants agreed to purchase said Gallagher

Properties. Thereafter defendants went into pos-

session of the Gallagher Properties, all of which are

located in the State of Arizona, and they ever since

have been and now are in possession thereof.

VIII.

Plaintiffs have advised defendants that they have

elected to exercise their option to purchase said

undivided one-half interest in the Gallagher Prop-

erties and plaintiffs have offered to pay one-half of

the purchase price in the same manner, at the same

times, and upon the same terms and conditions as

provided for in the purchase by defendants from

the Gallagher Companies. At the time of so electing,

plaintiffs were ready, able and willing to consum-

mate the purchase of said one-half interest.
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IX.

Without just or any cause defendants refused,

and they now refuse, to recognize the right of plain-

tiffs to exercise said option and to acquire said un-
divided one-half interest on the aforesaid terms,

considerations and conditions, or at all.

X.

As the result of defendants' aforesaid refusal

and of the breach by defendants of their agreement
entered into on September 23, 1958 as aforesaid, the

plaintiffs have been and now are damaged in the

sum of $975,000.00.

Wherefore, plaintiffs pray judgment against de-

fendants and each of them in the sum of $975,000.00

together with their costs herein incurred.

MOORE & ROMLEY,
/s/ By ELIAS M. ROMLEY,

Attorneys for Plaintiffs.

EXHIBIT A
September 23, 1958

Mrs. Greorge H. Nagel

Nagel Lumber & Timber Company
Winslow, Arizona

Bear Mrs. Nagel:

It is our understanding that you have a "first

refusal agreement" with Arizona Timber Company

to buy out their Plant at Winslow ; and, if you turn
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Exhibit A—(Continued)

down this option it is our understanding that we

are second in line to buy the Plant.

It is now mutually agreed that in case either of

us (and by this is meant, the companies controlled

by the Liberman Group as one party ; and the Nagel

Lumber and Timber Company or any company con-

trolled by the Nagel Family as the second party)

will take-up the proposition made by Arizona Tim-

ber Company and buy out the Winslow Plant from

them, then our companies will have the option to

participate in that purchase on a fifty-fifty basis

at the same terms as the purchaser will get from

the Arizona Timber Company.

This option remains in force until April 30, 1959,

and will be automatically extended for six month

periods unless cancelled by mutual consent.

Very truly yours,

MAURICE LIBERMAN
Maurice Liberman

Liberman Group

By: MAURICE LIBERMAN

Nagel Family

By: ROBERT T. JENKINS

ML:rb

[Endorsed] : Filed April 29, 1959.
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[Title, of District Court and Cause.]

ANSWER
Come Now the defendants and for their answer

to plaintiffs' complaint admit, deny and allege as

follows

:

First Defense

I.

Defendants allege that said complaint fails to

state a claim upon which relief may be granted as

against these defendants or any of them.

Second Defense

I.

Answering Paragraph I thereof, defendants are

without knowledge or information sufficient to form

a belief as to the truth of the allegation with respect

to the partnership alleged in sub-paragraph (a)

thereof but do admit that there is a partnership

or other legal entity doing business in the State of

Arizona as Nagel Lumber & Timber Company and

admit the allegations of sub-paragraph (b) thereof.

II.

Defendants admit the allegations of Paragraph

II thereof.

III.

Answering Paragraph III thereof, defendants

admit that Nagel Lumber & Timber Company is
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engaged in the business therein alleged but defend-

ants are without knowledge or information sufficient

to form a belief as to the truth of the allegation

that all of the plaintiffs are so engaged in that

business.

IV.

Defendants are without knowledge or information

sufficient to form a belief as to the truth of the

allegations of Paragraphs IV and V thereof except

that defendants admit that some time during 1958

certain timber properties were offered for sale by

the alleged "Gallagher Companies."

V.

Defendants deny the allegations of Paragraph

VI thereof except that defendants admit that a so-

called letter agreement dated September 23, 1958,

was signed by defendant Maurice Liberman and

plaintiff Robert. T. Jenkins and in this connection

defendants allege that plaintiffs have released and

discharged the defendants from any obligation

which may have existed under the terms of said

letter agreement.

VI.

Answering Paragraph VII thereof, defendants

admit that on or about the 6th day of November,

1958, defendants Maurice Liberman, Joseph Grevey

and Jack Grevey entered into an agreement to

purchase certain properties and assets from the

"Gallagher Companies" and that defendants are

now in possession of said properties and assets.
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VII.

Answering Paragraph VIII thereof, defendants
admit that plaintiffs are now attempting to exercise
a purported option to purchase a one-half (%) in-

terest in the properties and assets purchased by de-

fendants Liberman and Grevey as aforesaid from
the "Gallagher Companies"; deny the remaining
allegations of said paragraph and in this connec-
tion allege that prior to purchasing said properties

and assets from the "Gallagher Companies" and
making the necessary financial commitments to

consummate said purchase, defendants Liberman
and Grevey advised plaintiffs of said pending pur-
chase and requested plaintiffs to exercise their

option if they desired to do so and make the neces-

sary financial commitments to assume one-half (%)
of the obligations in connection with said purchase,

all in accordance with the terms and provisions of

said letter agreement dated September 23, 1958,

and that plaintiffs failed, neglected and refused so

to do.

VIII.

Defendants deny the allegations of Paragraphs

IX and X thereof.

IX.

Defendants deny each and every, all and singular,

the allegations of said complaint which are not here-

inabove expressly admitted or otherwise pleaded to.
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Third Defense

I.

As and for a separate defense to said complaint,

defendants allege that the alleged agreement herein

sued upon by plaintiffs was without any considera-

tion whatsoever.

Fourth Defense

I.

As and for a further and separate defense to said

complaint, and in the alternative, defendants allege

that they have performed all of the conditions upon

their part to be performed in accordance with said

letter agreement.

Fifth Defense

I.

As and for a further and separate defense, de-

fendants allege that prior to entering into the agree-

ment to purchase certain properties and assets from

the "Gallagher Companies," hereinabove referred

to, defendants advised plaintiffs of the pending

purchase agreement and of the terms and condi-

tions thereof; that defendants requested plaintiffs

to participate in said purchase under the aforesaid

letter agreement of September 23, 1958, if and in

the event plaintiffs desired to exercise their claimed
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option thereunder; that defendants were advised by
plaintiffs that they did not desire to exercise said

option and participate in said purchase and that

they could not make the necessary financial com-

mitments to participate in said purchase; that there-

after and in reliance thereon defendants made the

necessary financial commitments in order to con-

summate the purchase of said properties and assets

from the "Gallagher Companies" and that plaintiffs

are now estopped to maintain this action and assert

any rights under said letter agreement of Septem-

ber 23, 1958.

Wherefore, having fully answered said complaint,

defendants pray that plaintiffs take nothing thereby

and that defendants may be discharged with their

costs herein incurred and expended.

JENNINGS, STROUSS, SALMON
& TRASK,

/s/ By REX H. MOORE,

/s/ WILLIAM T. BIRMINGHAM,
Attorneys for Defendants.

Notice of Mailing Attached.

[Endorsed] : Filed June 30, 1959.



George H. Nagel, et al. 29

[Title of District Court and Cause.]

AMENDED COMPLAINT
For their claim and cause of action against the

defendants, plaintiffs allege:

I.

At all times herein mentioned:

(a) Plaintiffs G-eorge H. Nagel, Mabel J. Nagel,

Robert T. Jenkins and Georgia Mae Jenkins, gen-

eral partners, and Georgia Mae Jenkins, trustee

for James Henry Nagel, limited partner, were and

they now are the sole members of a limited part-

nership existing under the laws of the State of

Arizona and doing business as Nagel Lumber &

Timber Company ; and all of the said members and

James Henry Nagel are citizens and residents of

the State of Arizona. Plaintiff Nagel Lumber &

Timber Company was and it now is a limited part-

nership composed of the general partners and the

limited partner above named.

(b) Defendants Maurice Liberman, Joseph Gre-

vey and Jack Grevey were and they now are the

sole members of a partnership existing under the

laws of the State of New Mexico and doing busi-

ness as Duke City Lumber Company; and all of

said members are citizens and residents of the State

of New Mexico. Defendant Duke City Lumber

Company was and it now is a partnership' com-

posed of the partners above named.
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II.

The matter in controversy herein, exclusive of in-

terest and costs, exceeds the sum of $10,000.00.

III.

At all times herein mentioned plaintiffs were and
they now are engaged in the operation of a busi-

ness enterprise consisting of the purchase of stand-

ing timber from within the exterior boundaries of

the Sitgreave-s National Forest, the removal of said

timber to a mill at Winslow, Arizona, the manufac-

ture thereof into lumber, and the sale of said prod-

uct to the! public.

IV.

At all times herein mentioned and on and prior

to September 23, 1958, the New Mexico Timber

Company, a New Mexico corporation, the Arizona

Timber Company, an Arizona corporation, and the

Bernalillo Lumber Company, a partnership consist-

ing of A. I. Kaplan and T. P. Gallagher, partners,

owned and engaged in the business enterprise con-

sisting of the purchase of standing timber from

within the exterior boundaries of the Sitgreaves

National Forest, the removal of said timber to a

mill at Winslow, Arizona, the manufacture thereof

into lumber, and the sale of said product to the

public. For simplicity, said corporations and part-

nership collectively hereinafter will be called "the

Gallagher Companies" and said business enterprise

hereinafter will be called the "Gallagher Prop-

erties."
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V.

For many years prior to September 23, 1958,

plaintiffs and the Gallagher Companies had an

agreement whereby, in the event either the plain-

tiffs or the Gallagher Companies offered for sale

either of their respective above described business

enterprises, the other party would have the right of

first refusal to purchase the business enterprise so

offered for sale. During 1958 and shortly prior to

September 23, 1958 the Gallagher Companies did

offer the Gallagher Properties for sale. Pursuant

to said agreement plaintiffs and the Gallagher Com-

panies were actively engaged in negotiations for

the purchase of the Gallagher Properties.

VI.

On or about September 20, 1958 defendants con-

tacted plaintiffs, acknowledged that they knew of

plaintiffs aforesaid first refusal agreement with the

Gallagher Companies for the purchase of the Galla-

gher Properties, and stated that defendants desired

to purchase said Properties but were unable to

negotiate a purchase and sale because of plaintiffs'

rights. For the purpose of inducing plaintiffs to

give up their aforesaid right of first refusal, de-

fendants thereupon proposed and represented to

plaintiffs that if plaintiffs would release the Galla-

gher Companies from their first refusal agreement

defendants would undertake to purchase said Gal-

lagher Properties and in the event of such pur-

chase plaintiffs would have an option to purchase
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from defendants an undivided one-half interest in

said Gallagher Properties by paying to defendants,

on the same terms and conditions as provided for

by defendants' purchase from the Gallagher 'Com-

panies, one-half of the purchase price paid or

agreed to be paid by defendants to the Gallagher

Companies. Relying upon the aforesaid representa-

tion of defendants, plaintiffs accepted the aforesaid

proposal made to them by defendants on the con-

dition, to which plaintiffs and defendants all agreed,

that said option would remain in force until April

30, 1959. Plaintiffs thereupon released the Gallagher

Companes from their first refusal agreement.

The aforesaid agreement between plaintiffs and

defendants is evidenced by a letter prepared by de-

fendants, a true copy of which, marked Exhibit

"A," is hereto attached and referred to and by such

reference made a part hereof.

VII.

At the time of making the aforesaid proposal and

representation and entering into the aforesaid

agreement, the defendants had no intention of per-

forming their covenants and obligations thereunder.

The plaintiffs were unaware of defchants' said

intention and entered into the aforesaid agreement

in good faith.

VIII.

Defendants thereupon commenced negotiations

with the Gallagher Companies for the purchase of

the Gallagher Properties and consummated said



George H. Nagel, et al. 33

negotiations on or about November 6, 1958 at which

time the Gallagher Companies agreed to sell and

defendants agreed to purchase said Gallagher Prop-

erties. Thereafter defendants went into possession

of the G-allagher Properties, all of which are lo-

cated in the State of Arizona, and they ever since

have been and now are in possession thereof.

IX.

Prior to April 30, 1959 plaintiffs have advised

defendants that they elected to exercise their op^

tion to purchase said undivided one-half interest in

the Gallagher Properties and plaintiffs offered to

pay one-half of the purchase price in the same man-

ner and upon the same terms and conditions as

provided for in the purchase by defendants from

the Gallagher Companies. At the time of so elect-

ing, plaintiffs were ready, able and willing to con-

summate the purchase of said one-half interest.

X.

Without just or any cause defendants refused,

and they now refuse, to recognize the right of plain-

tiffs to exercise said option and to acquire said

undivided one-half interest on the aforesaid terms,

considerations and conditions, or at all.

XI.

At the time of making the proposal and repre-

sentation and entering into the agreement referred

to in Paragraph VI hereof, the business enterprise

herein referred to as the Gallagher Properties was
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a going business earning and capable of earning

substantial profits which the plaintiffs and defend-

ants contemplated said business would continue to

earn in the future.

XII.

As a result of all of the foregoing plaintiffs have

been deprived of ownership of an undivided one-

half interest in the aforesaid Gallagher Properties

and have been, are now and in the future will be

deprived of their rightful share of the profits rea-

sonably certain to be derived from the ownership

and operation of the aforesaid Gallagher Prop-

erties, all to plaintiffs' damage in the sum of

$1,330,000.00.

Wherefore, plaintiffs pray judgment against de-

fendants and each of them in the sum of $1,330,-

000.00 together with their costs herein incurred.

JAMES J. COX, JR.,

MOORE & ROMLEY,
/s/ By ELIAS M. ROMLEY,

Attorneys for Plaintiffs.

Acknowledgment of Receipt of Copy Attached.

[Note: Exhibit "A" is the same as Exhibit

"A" set out at page 22-23.]

[Endorsed] : Filed January 15, 1960.
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[Title of District Court and Cause.]

ANSWER TO AMENDED COMPLAINT
Come Now the defendants and for their answer

to plaintifiV amended complaint, admit, deny and

allege as follows:

First Defense

I.

Defendants allege that said amended complaint

fails to state a claim upon which relief may be

granted as against these defendants or any of them.

Second Defense

I.

Answering Paragraph I thereof, defendants are

without knowledge or information sufficient to form

a belief as to the truth of the allegations with re-

spect to the partnership alleged in sub-paragraph

(a) thereof but do admit that there is a partner-

ship or other legal entity doing business in the

State of Arizona as Nagel Lumber & Timber Com-

pany and admit the allegations of sub-paragraph

(b) thereof.

II.

Defendants admit the allegations of Paragraph

II thereof.
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III.

Answering Paragraph III thereof, defendants

admit that Nagel Lumber & Timber Company is

engaged in the business therein alleged but defend-

ants are without knowledge or information suffi-

cient to form a belief as to the truth of the allega-

tion that all of the plaintiffs are so engaged in

that business.

IV.

Defendants are without knowledge or information

sufficient to form a belief as to the truth of the

allegations of Paragraphs IV and V thereof, ex-

cept that defendants admit, upon information and

belief, that prior to September 23, 1958, certain real

property in and near Winslow, Arizona, and certain

real estate and timber rights in the Sitgreaves Na-

tional Forest, then owned by New Mexico Timber

Company, Arizona Timber Company and Bernalillo

Lumber Company were, from time to time, offered

for sale.

V.

Defendants deny the allegations of Paragraph

VI thereof, except that defendants admit that any

proposals, negotiations, representations or agree-

ments of the parties were intended by the parties

to be, and actually were, reduced to writing in a

letter dated September 23, 1958, duly signed by

defendant Maurice Liberman and by plaintiff Rob-

ert, T. Jenkins on behalf of himself and the other
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plaintiffs; and in this connection, defendants allege

that plaintiffs have released and discharged the de-

fendants from any obligation which may have ex-

isted under the terms of said agreement.

VI.

Defendants deny the allegations of Paragraph

VII thereof.

VII.

Answering Paragraph VIII thereof, defendants

admit that on or about the 6th day of November,

1958, defendants Maurice Liberman, Joseph Grevey

and Jack Grevey formalized an agreement to pur-

chase certain properties and assets from New Mex-

ico Timber Company. Arizona Timber Company

and Bernalillo Lumber Company, and that defend-

ants are now in possession of said properties and

assets.

VIII.

Answering Paragraph IX thereof, defendants ad-

mit that plaintiffs are now attempting to exercise

a purported option to purchase a one-half (1/2.)

interest in the properties and assets purchased by

defendants Liberman and Grevey as aforesaid; deny

the remaining allegations of said paragraph and in

this connection allege that prior to purchasing said

properties and assets and making the necessary

financial commitments to consummate said purchase,

defendants Liberman and Grevey advised plaintiffs
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of said pending purchase and requested plaintiffs

to exercise their option if they desired to do so

and make the necessary financial commitments to

assume one-half (1/2) of the obligations in connec-

tion with said purchase, all in accordance with the

terms and provisions of said letter agreement dated

September 23, 1958, and that plaintiffs failed, neg-

lected and refused to do so.

IX.

Defendants deny the allegations of Paragraph X
thereof.

X.

Answering Paragraph XI thereof, defendants ad-

mit that the saw mill and plant, which were among
the assets purchased by the defendants, had been

used in an operating business, and defendants are

without knowledge or information sufficient to form

a belief as to the truth of the remaining allegations

of said paragraph.

XI.

Defendants deny the allegations of Paragraph

XII thereof.

XII.

Defendants deny each and every, all and singu-

lar, the allegations of said amended complaint which

are not hereinabove expressly admitted or other-

wise pleaded to.
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Third Defense

I.

As and for a further and separate defense, de^

fendants allege that any proposals, negotiations,

representations or agreements made by plaintiffs

and defendants on or about September 20, 1958,

were intended by the parties to, and actually were,

reduced to writing in a letter dated September 23,

1958, (a true copy of which, marked "Exhibit "A,"

is attached to the complaint) and which said letter

constituted an agreement between plaintiffs and

defendants, and which was duly signed by Maurice

Liberman on behalf of the defendants and by Rob-

ert T. Jenkins on behalf of and with the authority

of plaintiffs; and defendants further allege that

they have performed all of the conditions upon

their part to be performed in accordance with said

agreement.

Fourth Defense

I.

As and for a further and separate defense, de-

fendants allege that prior to entering into the: agree-

ment to purchase the properties and assets referred

to in Paragraph YII of their Second Defense

herein, defendants advised plaintiffs of the pend-

ing purchase agreement and of the terms and con-

ditions thereof ; that defendants requested plaintiffs

to participate in said purchase under the aforesaid

letter agreement of September 23, 1958, if and in
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the event plaintiffs desired to exercise their claimed

option thereunder; that defendants were advised

by plaintiffs that they did not desire to exercise

said option and participate in said purchase and

that they could not make the necessary financial

commitments to participate in said purchase; that

thereafter and in reliance thereon defendants made

the necessary financial commitments in order to con-

summate the purchase of said properties and assets

and that plaintiffs are now estopped to maintain

this action and assert any rights under said letter

agreement of September 23, 1958.

Wherefore, having fully answered said amended

complaint, defendants pray that plaintiffs take

nothing thereby and that defendants may be dis-

charged with their costs herein incurred and ex-

pended.

JENNINGS, STROUSS, SALMON
& TRASK,

/»/ By REX H. MOORE,

/s/ A. J. PFISTER,

Attorneys for Defendants.

Acknowledgment of Receipt of Copy Attached.

[Endorsed] : Filed February 15, 1960.
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[Title of District Court and Cause.]

AMENDMENT TO ANSWER TO AMENDED
COMPLAINT

Come Now the defendants and pursuant to leave

of Court granted at the conclusion of the evidence

in this cause, amend their answer to the plaintiffs
7

amended complaint by the addition of an additional

Fifth Defense as follows:

Fifth Defense

I.

As and for a further and separate defense, and

in the alternative, defendants allege that if plain-

tiffs are relying upon an oral agreement, which

agreement is an alleged option for the purchase

and sale of the "Gallagher properties" or an inter-

est therein, then by reason of the Statute of Frauds,

Arizona Revised Statutes Section 44-101, no action

may be brought thereon unless there is a memo-

randum thereof signed by the parties sought to be

charged; that the letter agreement of September

23rd attached to plaintiffs' amended complaint as

"Exhibit A," which plaintiffs allege evidences the

aforesaid oral agreement, is not a sufficient memo-

randum of said oral agreement to comply with the
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Statute of Frauds in the event that plaintiffs are

relying upon such an alleged oral agreement.

JENNINGS, STROUSS, SALMON
& TRASK,

/s/ By REX H. MOORE,
/s/ A. J. PFISTER,

Attorneys for Defendants.

Notice of Mailing Attached.

[Endorsed] : Filed May 18, 1960.

[Title of District Court and Cause.]

ANSWERS TO INTERROGATORIES
The defendants, in answer to the Interrogatories

propounded by plaintiffs, state

:

4. Defendants also allege in their Fifth Defense

to plaintiffs' complaint that defendants made "the

necessary financial commitments in order to con-

summate the purchase of said properties and assets

from the 'Gallagher Companies.' " State specifically

and in detail the "financial commitments" referred

to in said Fifth Defense.

Answer to Interrogatory No. 4: Defendants, in

order to consummate the purchase of said proper-

ties, obligated themselves to perform all the terms

and conditions of the contract to purchase, includ-

ing a commitment to pay the sum of $834,287.97.

In addition to the direct commitments contained in
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said contract, defendants had to appropriate from

funds otherwise available for use in their business

a sum in excess of $500,000.00 in cash for working

capital. To be sure of being able to meet the finan-

cial obligations of the purchase, defendants, on

October 16, 1958, initiated negotiations with Albu-

querque National Bank, for a firm commitment for

a line of credit and orally obtained such commit-

ment on or about October 20, 1958, which commit-

ment was formally given to defendants on Deeem-

ber 8, 1958, in the total amount of $700,000.00 good

for a period of one year.

5. Have the defendants, or either or any of them,

made any financial commitments (other than those

specified in answer to Interrogatory No. 4) con-

nected in any manner whatsoever, directly or in-

directly, with the purchase by defendants of the

Gallagher Properties? If so, state specifically and

in detail what financial commitments were so made.

Answer to Interrogatory No. 5: None other than

those stated in answer to Interrogatory No. 4.

6. State specifically and in detail the date and

amount of each payment made upon the purchase

price or under the terms of the purchase contract

of November 6, 1958 on account of the purchase

by defendants of the Gallagher Properties.

Answer to Interrogatory No. 6: Answered in de-

tail in the schedule attached hereto marked "Sched-

ule Answering Interrogatory No. 6."
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7. Was there any discussion or conversation in-

volving Maurice Liberman, Joseph Grevey, Robert
T. Jenkins and Dale Nelson, or any of said per-

sons, in Albuquerque, New Mexico, on September

23, 1958, before, at the time: of, or after the sign-

ing of the letter agreement dated on said date and
attached to and made a part, of plaintiffs' amended
complaint? If so, state specifically and in detail,

in chronological order if possible, what was said

(or the substance thereof) by each of said persons.

Answer to Interrogatory No, 7: Joseph Grevey
was not present at any discussion or conversation

referred to in Interrogatory No. 7. Defendant Li-

berman does not recall any specific conversation,

but does know that the agreement of September

23, 1958, was signed by Robert. Jenkins without

objection. In the afternoon of September 23, 1958,

defendant Liberman received a telephone call from
Dale Nelson in which Nelson stated that he and

Jenkins were at the airport getting ready to leave,

that they were in a hurry, that they had been to

Gallagher's office and that Jenkins had told Galla-

gher they were not interested in the purchase and

that Jenkins would call Liberman the following

morning. As Mr. Jenkins was leaving the Duke
City office he said in substance that he was then

going to Mr. Gallagher's office and advise Mr. Gal-

lagher that the Nagei interests were not financially

able to buy the Winslow mill. Defendant Liberman

recalls that at that point he stated in substance to

Mr. Jenkins "don't tell Tom about our deal."
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8. Were any notes or other written memoranda

made of the conversations referred to in Interroga-

tory No. 7? If so, state specifically and in detail

the following with regard thereto:

(a) When and by whom made.

(b) The date or dates of the making thereof.

(c) The person or persons now having possession

of said notes or memoranda, and the present loca-

tion thereof.

Answer to Interrogatory No. 8: No.

9. State whether the following document was

mailed, on or about September 24, 1958, to Mrs.

George H. Nagel by defendant Maurice Liberman

or any of his agents or employees, viz

:

"September 24, 1958

Personal

Mrs. George H. Nagel

Nagel Lumber and Timber Company

Winslow, Arizona

Dear Mrs. Nagel

:

Concerning our letter of September 23, with ref-

erence to the sale of the Arizona Timber Company's

plant at Winslow, this is to confirm our verbal state-

ment to you.
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It is our intention in case of our purchase of the
plant, directly or through you, to operate it for a
period of seven years. After that period we will be
willing to sell it to you at a reasonable market price,
based on the appraisal of experienced lumbermen,
such as Mr. J. B. Edens.

Very truly yours,

/s/ M. L. Liberman

Maurice Liberman

LIBERMAN GROUP
By /s/ M. L. Liberman

NAGEL FAMILY

By

ML:rb"

Answer to Interrogatory No. 9: Yes, except that

the initial "L" in the signature of Maurice Liber-

man is not correct.

10. Was there any discussion or conversation in-

volving the defendants and Mabel J. Nagel and
Robert T. Jenkins or any other person associated

with Nagel Lumber and Timber Company, or in-

volving either or any of said persons, concerning

the letter set forth in Interrogatory No. 9? If so,

state specifically and in detail:

(a) The date and place of each such discussion or

conversation.

(b) Whether such discussion or conversation was
by phone or in person.
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(c) The persons present and the persons partici-

pating therein.

(d) The substance of such conversation or discus-

sion, setting forth insofar as possible and in chrono-

logical order if possible what was said by each par-

ticipant therein.

(e) Whether any notes or other written memo-

randa of such conversations or discussions were

made at any time, stating when and by whom made,

the person now having possession of the same and

the present location thereof.

Answer to Interrogatory No. 10 (a), (b), (c) and

(d) : The only time the letter was discussed was in

a telephone conversation between Robert Jenkins

and Maurice Liberman on September 24, 1958, in

which conversation Mr. Jenkins asked if Mr. Liber-

man would put in writing his verbal statement made

on September 20, 1958, as to his future intentions

with respect to the Winslow plant. Mr. Liberman

said he would do so.

(e) All notes concerning this conversation have

been furnished to plaintiffs.

11. Was there any discussion or conversation in-

volving the defendants herein and Tom Gallagher,

Jack Kaplan and A. I. Kaplan, or involving either

or any of said persons, concerning in any manner

whatsoever the Nagel Lumber and Timber Com-

pany's right of first refusal on a sale of the Galla-

gher Properties'? If so, state specifically and in

detail

:
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(a) The date and place of each such discussion or
conversation.

(b) Whether such discussion or conversation was
by phone or in person.

(c) The persons present and the persons partici-

pating therein.

(d) The substance of such conversation or discus-

sion, setting forth insofar as possible in chronolog-
ical order if possible what was said by each partici-

pant therein.

(e) Whether any notes or other written memo-
randa of such conversation or discussion was made
at any time, stating when and by whom made, the

person now having possession of the same and the

present location thereof.

Answer to Interrogatory No. 11 : Yes.

With Respect to Tom Gallagher:

(a) September 12, 1958, in Tom Gallagher's office

at Albuquerque, New Mexico.

(b) The conversation was in person.

(c) Tom Gallagher, Maurice Liberman and Jo-

seph Grevey were present.

(d) There was no discussion about the first re-

fusal. The only comment made concerning the first

refusal was a remark by Tom Gallagher that he
would handle the matter with Mrs. Nagel in such

manner that he would be free to conclude the deal

covered by the letter of September 12, 1958.
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(e) There is no written memoranda of anything

said by Tom Gallagher concerning the first refusal

except as contained in the letter proposal of Sep-

tember 12, 1958.

With Respect to Jack Kaplan:

(a) September 12, 1958, in Tom Gallagher's office

in Albuquerque, New Mexico.

(b) By telephone.

(c) Tom Gallagher, Maurice Liberman and Jo-

seph Grevey. Maurice Liberman talked on the tele-

phone to Jack Kaplan.

(d) In the course of the telephone conversation

between Jack Kaplan and Maurice Liberman, Jack

Kaplan stated that he considered they did not have

a commitment to Mrs. Nagel on a first refusal, but

said that Tom Gallagher wanted to handle it in his

own way and that was all right with him, but as

far as he, Jack Kaplan, was concerned, it was a

deal and he congratulated Maurice Liberman.

(e) With respect to the telephone conversation

with Jack Kaplan concerning the first refusal,

Maurice Liberman made notes of the telephone

conversation which have been furnished to plain-

tiffs.

With Respect to A. I. Kaplan:

(a) Telephone conversation on September 22,

1958, between Maurice Liberman, from Albuquerque,

New Mexico, to A. I. Kaplan in New York City.
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(b) Telephone conversation.

(c) Only persons participating- in telephone con-
versation were Maurice Liberman and A. I. Kaplan.

(d) Maurice Liberman called A. I. Kaplan to in-
quire what was going on and stated that the let-

ter agreement of September 12, 1958, had been
approved by Jack Kaplan, and Jack Kaplan had
congratulated Maurice Liberman and had wished
him a lot of luck, but subsequently thereto Tom
Gallagher had sent word that the deal was off and
Maurice Liberman had not been able to get in
touch with either Jack Kaplan or Tom Gallagher.
In this telephone conversation A. I. Kaplan said,
in response to Mr. Liberman's inquiry as to what
Avas going on, that Jack Kaplan had reminded A.
I. Kaplan that two years previously A. I. Kaplan
had given Tom Gallagher authority to give Mrs.
Nagel priority in any sale of the Winslow plant.
Mr. Liberman then asked A. I. Kaplan if Mrs.
Nagel did not buy the Winslow plant would the
deal of September 12, 1958, stand. A. I. Kaplan
said that such deal would stand, but added that the
proposal to Mrs. Nagel was $600,000.00 for the

plant and that if Mrs, Nagel refused to purchase

on that basis they may want more money from the

Liberman group than the $500,000 figure.

(e) Maurice Liberman made notes of this tele-

phone conversation during and immediately after

the conversation. A copy of said notes has been

furnished to plaintiff.
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12. Are there now in existence and/or have there

ever been in existence, to the knowledge of the de-

fendants or either or any of them, any documents,

records or other memoranda in writing (other than

the documents referred to in the deposition of

Maurice Liberman as the written proposals of Sep-

tember 11 and September 12, 1958, the option agree-

ment of September 23, 1958 attached as Exhibit A
to plaintiffs' amended complaint and the letter of

September 24, 1958 referred to in Interrogatory

No. 9) concerning in any manner whatsoever the

Nagel Lumber and Timber Company's right of first

refusal on a sale of the Gallagher Properties? If

so, state specifically and in detail with regard to

each such document, record or other written memo-

randa :

(a) The nature and contents thereof.

(b) The person now having possession of the

same and the present location thereof.

Answer to Interrogatory No. 12: During Janu-

ary, 1960, defendant Maurice Liberman and Joseph

Rosenthal were permitted by Jack Kaplan to look

through his files in Mr. Kaplan's office, 115 Broad-

way, New York City, pertaining to the Winslow

mill, but under specific instructions not to make

copies of any documents or notes concerning the

same. In this file, according to defendant Liber-

man's best recollection, there are references in cer-

tain letters and wires about a possible sale of the

property to Mrs. Nagel. In substance, Gallagher

told Jack Kaplan that there was an understanding
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to give Mrs. Nagel the first opportunity to buy the
mill and Jack Kaplan referred to this as a moral
obligation on the part of Tom Gallagher.

13. Was there any discussion or conversation in-

volving the defendants and Tom Gallagher, Jack
Kaplan and A. I. Kaplan, or involving either or
any of said persons, concerning in any manner
whatsoever the agreement sued upon? If so, state

specifically and in detail:

(a) The date and place of each such discussion
or conversation.

(b) Whether such discussion or conversation was
by phone or in person.

(c) The persons present and the persons partici-

pating therein.

(d) The substance of such conversation or discus-

sion, setting forth insofar as possible in chronolog-

ical order if possible what was said by each partici-

pant therein.

(e) Whether any notes or other written memo-
randa of such conversations or discussions were
made at any time, stating when and by whom made,
the person now having possession of the same and
the present location thereof.

Answer to Interrogatory No. 13 : No.

14. Do the defendants carry insurance on the

Gallagher Properties? If so, state the following:

(a) With what company or companies said insur-

ance is carried.
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(b) With what agent or agents defendants dealt

in the purchase of said insurance.

(c) What risks are covered by the insurance pol-

icies.

(d) What are the limits of liability of the insur-

ance companies under said policies.

Answer to Interrogatory No. 14: Yes.

(a) Fire Insurance with Lumbermen's Under-

writing Alliance Lloyd's of London ; Equipment In-

surance, with Firemen's Fund; Fleet Insurance,

with Insurance Company of North America.

(c) Fire and extended coverage, vandalism, colli-

sion, theft, over-turn, etc.

(d) Fire Insurance:

Buildings $580,000.00

Fleet 143,000.00

Equipment 64,750.00

15. Do the defendants carry insurance on the

Gallagher Properties which insures defendants

from the rick of loss resulting from a cessation

or stoppage of the operation of said properties'?

If so, state the following:

(a) What is the full risk which the insurance

company assumes under such policy or policies.

(b) Does the insurance company carry a risk and

agree to compensate defendants for the loss of prof-

its sustained by such cessation or stoppage?
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(c) For what sum or sums of profit will such
policy or policies insure and on what basis, that
is, day, week, month or year?

Answer to Interrogatory No. 15: Yes.

(b) Yes.

(c) From nothing to approximately $15,000.00
per month, limited to a four-month period.

17. Have there ever been furnished to an insur-
ance company or any other organization or per-
son for insurance purposes any financial statement,

profit and loss statement or other data covering

the Gallagher Properties which establish or esti-

mate or purport to establish or estimate profit and
loss, operating expense or general accounting in-

formation with respect to the Gallagher Properties I

If so, state for each such document the following:

(a) The date or dates and the contents thereof.

(b) The person preparing same.

(c) The person to whom furnished.

(d) The person now having possession of the

same or any copies thereof and the present location

thereof.

Answer to Interrogatory No. 17: Yes.

(a) May 17, 1959, Contents—see "Schedule An-
swering Interrogatory 17-A."

(b) T. S. Cavanaugh, Albuquerque, New Mexico.

(c) John Edsell.
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(d) T. S. Cavanaugh, Albuquerque, New Mexico.

21. Name, identify and describe in detail all

books of accounting kept or maintained by defend-

ants in which records of the operations of the

Gallagher Properties are kept or included, stating

the person now having possession of the same and

the present location thereof.

Answer to Interrogatory No. 21: Defendants

maintain a complete double entry set of books, in-

tegrated within the Duke City Lumber Company's

records, the principal books of accounting being

general ledger, journal register, voucher register,

journal voucher, standard journal entries, cash re-

ceipts journal, payroll register, sales journal. All

books are in possession of the defendants at Albu-

querque, New Mexico, and under the supervision

of T. S. Cavanaugh, Albuquerque, New Mexico.

22. On what basis of accounting are the books

of the Duke City Lumber Company kept, that is,

cash or accrual or variations thereof.

Answer to Interrogatory No. 22: Accrual.

23. On what basis of accounting are the books

of the Duke City Lumber Company kept, that is,

fiscal or calendar year; and, if on a fiscal year basis,

what are the beginning and ending dates of the

fiscal year?

Answer to Interrogatory No. 23 : Fiscal year be-

ginning February 1 and ending January 31.
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24:. Do the defendants keep separate books of
account for or concerning the Gallagher Properties
or any part thereof?

Answer to Interrogatory No. 24: Defendants do
not keep separate books of account for or concern-
ing the Gallagher Properties or any part thereof,
but defendants keep separate records concerning
the sales, transfers, production and payroll.

25. What is the most recent period for which the
defendants have a financial statement for the Duke
City Lumber Company?

Answer to Interrogatory No. 25: December 31
1959.

26. On what periodic basis do the defendants
prepare or have prepared financial statements for
the Duke City Lumber Company, that is, monthly,
quarterly, yearly?

Answer to Interrogatory No. 26: Monthly and
yearly.

27. Do the defendants keep or maintain separate

accounting books and records of all or any produc-
tion costs for any or all of the Gallagher Proper-
ties?

Answer to Interrogatory No. 27: Defendants have
separate records of direct production costs with

reference to the Gallagher Properties, all of which,

except the payroll record, are integrated within the

overall company records.
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28. If answer to Interrogatory No. 27 is in the

affirmative

:

(a) Describe in detail the system or procedure

used, including designation of the time periods used

therein.

(b) Name or otherwise identify and describe in

detail each book of account or category of records

used.

(c) State the person having possession of each

item described and the present location thereof.

Answer to Interrogatory No. 28:

(a) and (b) The direct production costs are

posted on a monthly basis to the general ledger

accounts kept within the overall Duke City Lum-

ber Company general ledger and these amounts are

in turn recorded on monthly reports entitled "Wins-

low Operation Summary of Costs," copies of which

have been produced in response to Item No. 1 of

the Plaintiff's Motion to Produce Documents.

(e) The foregoing items are in the possession of

defendants under the supervision of T. S. Cava-

naugh, Albuquerque, New Mexico.

31. If defendants keep or maintain separate

books of account for the Gallagher Companies, with

breakdowns of various production costs, what items

of such costs represent sums attributed to the Galla-

gher Properties out of costs which are prorated

among all of the Duke City Lumber Company's

operations'?
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Answer to Interrogatory No. 31: The items of
cost attributable to the Gallagher Properties out
of costs which are prorated among all of Duke
City Lumber Company's operations are not re-
flected on separate books of account for the Galla-
gher Properties and the proration is not reflected
on any separate accounts within the overall books
of account of Duke City Lumber Company. How-
ever, in the preparation of the monthly reports,

produced in response to Item No. 1 of Plaintiffs'

Motion to Produce Documents, there has been an
allocation of "Home Office" General and Adminis-
trative expense and "Home Office" selling expense.

32. Describe on what basis the defendants allo-

cate the percentage of such costs to the Gallagher
Companies,

Answer to Interrogatory No. 32: The allocation

in the monthly reports referred to in answer to

Interrogatory No. 31 was simply an estimate with-
out any analyses or study of the books. A fair, rea-

sonable and realistic allocation of such items based
on footage is contained in the schedule prepared
in answer to Interrogatory No. 40.

33. What timber cutting contracts did defend-

ants acquire in the purchase of the Gallagher

Properties ?

Answer to Interrogatory No. 33: See "Schedule

Answering Interrogatory No. 33 and 34."
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34. For each of such contracts, state the stump-

age-price and the quantity of timber remaining to

be cut at the date of such acquisition.

Answer to Interrogatory No. 34: Same as above.

35. Since acquisition of the Gallagher Proper-

ties by defendants, what is the total footage of

lumber defendants have produced therefrom?

Answer to Interrogatory No. 35: 29,388,428 feet

to December 31, 1959.

36. Since acquisition of the Gallagher Properties,

what is the total footage of lumber defendants have

sold therefrom?

Answer to Interrogatory No. 36: 23,485,199 feet

to December 31, 1959.

37. From the time of acquisition of the Gallagher

Properties by defendants to date, or to the most re-

cent time for which figures are available, state the

following

:

(a) The breakdown in board feet by grades of

timber produced from the Gallagher Properties,

stating specifically the source of this information.

(b) The breakdown in board feet by grades of

timber sold from the Gallagher Properties, stating

specifically the source of this information.

(c) The average selling price per board foot for

each grade.

(d) The total amount in dollars of all sales of

lumber for each grade thereof.
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Answer to Interrogatory No. 37:

(a) See "Schedule Answering Interrogatory No.
37-A." Source, daily reports prepared by employees
at the null are summarized.

(b) See "Schedule Answering Interrogatory No.
37-B, C and D."

(c) Same as above.

(d) Same as above.

38. What percentage of sales or other transfer
of commodities produced from the Gallagher Prop-
erties by defendants have been made to corporations

all or in part owned by the: defendants, and to other

partnership operations owned all or in part by the

defendants, and to individual enterprises owned all

or in part by the defendants.

Answer to Interrogatory No. 38: 22.75%.

39. For all of such sales or transfers referred

to in answer to Interrogatory No. 38, give the num-
ber of board feet sold, the grade of lumber, the

dollar selling price and the total dollar sales.

Answer to Interrogatory No. 39: See "Schedule

Answering Interrogatory No. 39."

40. What has been the average profit or loss

earned, received or sustained on a board-foot basis

from the operation of the Gallagher Properties

since their acquisition by the defendants?

Answer to Interrogatory No. 40: $6.58 as shown

by "Schedule Answering Interrogatory No. 40"
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hereto attached. [Added in longhand] : Corrected to

$5.79 by Corrected Schedule attached. 5/13/60. J.W.

41. Do defendants have in their possession, cus-

tody or control, any books, records or other account-

ing data relating to the operation of the Gallagher

Properties prior to their purchase by defendants'?

If so:

(a) Describe in detail the system or procedure of

accounting used.

(b) Name or otherwise identify, and describe in

detail, each book of account or category of records.

Answer to Interrogatory No. 41: Yes.

(a) Defendants have heretofore produced in re-

sponse to Item No. 2 of Plaintiffs' Motion to Pro-

duce Documents copies of all reports and other data

in their possession.

(b) Same as above.

42. Is the Western Pine Association Southwest

Index for ponderosa pine a reliable guide of the

selling prices of commodities which you produce at

the Gallagher Properties'? If so, for how many

years has it been?

Answer to Interrogatory No. 42 : Defendants con-

sider the Western Pine Association Southwest In-

dex for ponderosa pine to be a reliable indication

in the fluctuations of the market in the lumber

industry in general, over a period of years. How-

ever, defendants do not have sufficient specific infor-

mation as to the factors with respect to grades
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and whether all products are included in preparing
the mdex to be able to state whether such index
is a reliable guide as to the selling prices of com-
modities which defendants produced and marketed
trom the Gallagher Properties.

43. If the answer to Interrogatory No 42 is in
the negative, state wherein said Index is not re-
liable.

Answer to Interrogatory No. 43: See answer to
Interrogatory No. 42.

44. State to what amounts, if any, defendants'
average sales prices have varied from the afore-
said Index, since acquisition by defendants of the
Gallagher Properties.

Answer to Interrogatory No. 44: Defendants are
unable to answer Interrogatory No. 44 in the form
in which it is submitted. Plaintiffs' attention is di-
rected to the answers to Interrogatory No. 37 and
Interrogatory No. 39 in which defendants furnish
selling prices.

45. Have defendants prepared or filed any state
or federal income tax returns for any periods of
time since the acquisition by defendants of the
Gallagher Properties? If so, state for what periods
of time and with what governmental authorities said
returns were filed.

Answer to Interrogatory No. 45: Yes. The part-
nership of Duke City Lumber Company filed a
Federal Income Tax Return with the Internal Rev-
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enue Service at Albuquerque, New Mexico, for the

fiscal year ending January 31, 1959, and with the

New Mexico Bureau of Revenue, Income Tax Divi-

sion, Santa Fe, New Mexico, for the same period.

The individual defendants filed Federal Income

Tax Returns with the Internal Revenue Service at

Albuquerque, New Mexico, for the calendar year of

1958, and with the New Mexico Bureau of Revenue,

Income Tax Division, Santa Fe, New Mexico, for

the same period.

MAURICE LIBERMAN, JOSEPH GREVEY
AND JACK GREVEY, co-partners doing

business as Duke City Lumber Company; and

DUKE CITY LUMBER COMPANY, a part-

nership,

/s/ By MAURICE LIBERMAN.

JENNINGS, STROUSS, SALMON
& TRASK,

/s/ By REX H. MOORE,
/s/ A. J. PFISTER,

Attorneys for Defendants,
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State of New Mexico
County of Bernalillo—ss.

Maurice Liberman, being first duly sworn, upon
oath states: That he is one of the defendants in
this cause and makes this verification for and on
behalf of the other defendants herein named; that
he has read the above and foregoing answers to
interrogatories, knows the contents thereof and that
the same are true according to affiant's information
and belief.

/s/ MAURICE LIBERMAN.
Subscribed and Sworn to before me this 24th day

of February, 1960.

[Seal] /s/ NORA CARRARA,
Notary Public. My Commission Expires December

5, 1962.

Certificate of Mailing Attached.
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SCHEDULE ANSWERING INTERROGATORY #6

Duke City Lumber Company

Payments on Note to New Mexico Timber Company
on Purchase of Winslow Plant

From Dec. 15, 1958 to Jan. 31, I960

Dr. Cr. Balance

12-15-58 To set up note $650,000.00

12-12-58 Payment $ 10,833.33

12-31-58
>>

10,833.33

2-11-59
"

10,833.33

2-28-59
"

10,833.33

4- 1-59
? >

10,833.33

4-22-59
"

50,000.00

4-30-59
"

10,833.33

5-12-59
M

100,000.00

5-25-59
t»

50,000.00

5-31-59
"

10,833.33

6-30-59
"

10,833.33

7-31-59
tt

10,833.33

8-31-59
"

10,833.33

9-30-59
"

10,833.33

10-31-59
ft

10,833.33

11-30-59
»>

10,833.33

11-30-59
"

50,000.00

12-31-59
"

10,833.33

1-30-60 10,833.33

$412,499-95 $650,000.00 $237,500.05
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Schedule Answering Interrogatory #6—(Continued)

Duke City Lumber Company

Payments on Timber Purchased from New Mexico Timber Co., et al.

From Dec. 1, 1958 to Jan. 31, I960

Dr. Cr. Balance

Amount set up per
letter from T. P.

Gallagher 2-26-59 $405,294.37

12- 1-58 Payment $ 10,000.00

12-30-58
••

10,000.00

2- 2-59
"

10,000.00

2-28-59
"

10,000.00

3-31-59 Payment to adjust

to provision of
Para 12c of

Contract 3,882.36

3-31-59 Payment 11,294.12

4-30-59
*•

11,294.12

5-31-59
"

11,294.12

6-30-59
'

11,294.12

7-31-59
'

11,294.12

8-31-59
•

11,294.12

9-30-59
'

11,294.12

10-31-59
»

11,294.12

11-30-59
•

11,294.12

11-30-59
»

50,000.00

12-31-59
»

11,294.12

1-30-60 11,294.12

$218,117.68 $405,294.37 $187,176.69
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Schedule Answering Interrogatory #6

—

(Continued)

Duke City Lumber Company

Other Payments Made Under Purchase

Contract of November 6, 1958

Nov. 11, 1958—To the United States Forest Service

—

Timber Deposit—Promontory Sale— $ 16,000.00

Dec. 1, 1958—To New Mexico Timber Company

—

To reimburse for Promontory Road

—

7,553.22

Dec. 4, 1958—To New Mexico Timber Company

—

For their Deposit on Promontory Sale

—

15,433.82

Dec. 15, 1958—To Lumberman's Underwriting

Alliance and Southwest Insurance Agency

—

Insurance (fire, etc.)— 30,985.43

Dec. 26, 1958—To Industrial Commission of Arizona

—

Deposit on Workman's Compensation Insurance

—

8,505.00

Mar. 4, 1959—To Nagel Lumber & Timber Company

—

For one-half of Deposit on Duran Sale— 5,000.00

Apr. 16, 1959—To Leonard Time Company

—

Deposit on Tire Inventory

—

9,509.25

Aug. 31, 1959—To Southwest Lumber Mills

—

Schultz Cruise—1/2 of New Mexico Timber

Company Share 3,161.28

$ 96,148.00
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SCHEDULE ANSWERING INTERROGATORY 17-

A

Winslow U & O

-fit:

Sales Average
Costs:

$ 88.50—2%

Woods 21.00

Sawmill 12.00

Yard 6.50

Plm. 5.00

Ship 1.60

Depr. 3.90

$ 50.00

Stumpage 16.00

G & A & Selling 5.10

86.73

71.10

Net Profit Per M
Production Per 4 Months

Net Profit

Continuing Expenses:

Salaries

(Weskamp, Steward, Yale Weinstein—75%
(Cunningham, Foster, Weaver, Simmons,
(Boyt, Gruner, office $800.00) + 10%

Depreciation—carriers and lift trucks, trucks
and trailers, shop & kilns & sheds

Interest

Watchmen ($800.00+10%)

Power—demand

Insurance

15.63

8,333 M

$ 130,245

$ 34,650

61,350

15,000

3,520

8,000

1,500

$ 254,265
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Schedule Answering Interrogatory 17-A—(Continued)

May $ 18,750

June 18,750

July 18,750

August $18,750

September 18,750

October 18,750

November 15,000

December 15,000

January 15,000

February 15,000

March 7,500

April 7,500

$ 187,500

May 7, 1959

/s/ T. S. CAVANAUGH
T. S. Cavanaugh, Controller



70 Maurice Liberman, et al. vs.

SCHEDULE ANSWERING INTERROGATORY #33 and #34

DUKE CITY LUMBER COMPANY

Stumpage Available for Cutting Under Timber Contracts Acquired
As Of 11-6-58

PROMONTORY UNIT—
Contract Number (12-11-003-504A)

Pine 4,990,000 $ 15.00 $ 74,850.00

Pine 4,135,930 12.50 51,699.13

Douglas Fir 1,964,510 4.50 8,840.30

White Fir 3,338,790 1.51 5,041.57

Total 14,429,230 $ 9.73 $140,431.00

DURAN UNIT—
Contract Number (12-11-003-2795A)

Pine 4,052,530 $ 10.00 $ 40,522.48

Douglas Fir 257,220 3.00 771.66

White Fir 112,640 4.63 521.16

Total 4,422,390 $ 9.46 $ 41,815.30

AZTEC—
Bernalillo Lumber Company

Pine 14,729,253 $ 17.00 $250,397.30

AZTEC—
Winslow Timber Company

Pine 506,000 $ 17.00 $ 8,602.00

Total 34,086,873 $ 12.94 $441,245.60
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Schedule answering Interrogatory 39

DUKE CITY LUMBER CO.

TRANSFER FROM WINSLOW TO ALBUQUERQUE
From Acquisition to Dec. 31, 1959

77

Mid. 4/4

Mldg. & Btr. 5/4 & Thk.

Shop 4/4

Shop 3 5/4 & Thk.

Cut Type Commons

#2 & Btr. Commons

#3 Commons

3 & Btr. Commons

#4 Commons

#5 Commons

Total

Feet

168,401

1,433.308

48,245

1,414,977

543,200

107,399

480,884

104,671

565,770

476,170

5,343,025

Per M

$149.92

193.99

72.42

76.30

44.36

110.91

80.42

80.79

66.69

41.31

$103.93

Amount

$ 25,246

278,041

3,494

107,969

24,099

11,912

38,674

8,456

37,734

19,671

$555,296

Schedule answering Interrogatory #40

DUKE CITY LUMBER CO.

PROFIT PER M—WINSLOW OPERATION
From Acquisition to December 31, 1959

Sales and Transfers (sched. A)

Per M
$ 86.54

COSTS:

Production Costs (sched. B)

Stumpage & Brush (sched. C)

General & Administrative (sched. D)

Selling (sched. E)

Interest (sched. F)

$ 55.56

13.01

5.34

2.14

4.01

Total Costs $ 80.06

Gain on Sale of Assets (sched. G)

6.48

.10

Profit Per M $ 6.58
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SCHEDULE A

DUKE CITY LUMBER CO.

SALES AND TRANSFERS FROM WINSLOW
From Acquisition to December 31, 1959

To Customers 15,243,547 $1,214,243.97 $ 79.66

To Albuquerque 5,343,025 555,296.00 103-93

Fire Loss 2,898,627 304,369.00 105.00

Total 23,485,199 $2,073,908.97 $ 88.31

Less Cash Discounts 1.77

$ 86.54

SCHEDULE *

DUKE CITY LUMBER CO.

SUMMARY — PRODUCTION COSTS — WINSLOW
From December 1, 1958 to December 31, 1959

Per M
Falling, Skidding, Loading (P. Ramsey) $11.23

Log Hauling 9.87

Sub-total

Contract Logging (H. Ramsey)

$21.10

$21.10

Average

Main Road Construction

Road Maintenance

Unload and Deck

$21.10

.72

.03

.29

Total Woods to Pond

Pond

Sawmill

Green Chain

$ .82

8.02

1.40

$22.14

Total Pond To Green Chain $10.24
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SCHEDULE "B"—(Continued)

Stacking (pro-rated on sawmill footage) $ 2.56

Drying Yard (pro-rated on sawmill footage) .73

Dry Sorting Chain (pro-rated on planer footage) .09

Dry Kiln (pro-rated on planer footage) 2.75

Service Department 5.41

Total Yarding & Service

Planing Mill

Surface Yard—Shipping

General & Administrative at Plant

Total

79

.1.54

7.18

1.80

2.66

$55.56

DUKE CITY LUMBER CO.

PRODUCTION COSTS—WINSLOW
From December 1, 1958 to December 31, 1959

Feet

& LOADING:

Amount PerM

FALLING, SKIDDING
Contract 26,602,920 $ 294,664 $ 11.08

Scaling Labor
n

2,382 .09

Scaling Overhead
M 167 .01

Supplies & Expense
M 26 -0-

Comp 1,438 .05

••

$ 298,677 $ 11.23

LOG HAULING:
Supervision

Labor

19,778,537 $ 1,824 $ .09
"

49,609 2.51

Overhead
"

3,563 .20

Supplies & Expense
"

42,919 2.16

Tires 31,289 1.58

Fuel
"

11,116 .56

Depreciation
if

51,865 2.62

"
$ 192,185 $ 9.72

CONTRACT: 6,540,188 67,796 10.37

26,318,725 $ 259,981 $ 9.87
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SCHEDULE "B"— (Continued)

Feet Amount Per M
•

CONTRACT LOGGING : 3,445,983 72,720 21.10

MAIN ROAD
CONSTRUCTION: 29,764,708 21,570 .72

ROAD MAINTENANCE
Supplies & Expense 29,764,708 828 03

UNLOAD & DECK:
Labor

"
4,369 .15

Overhead
"

442 .01

Supplies & Expense

$

3,956

$

.13

•>

8,767 29

POND:
Labor 29,388,428 $ 21,205 $ .73

Overhead
"

1,590 .05

Supplies & Expense

»
$

1,215

$

.04

24,010 .82

SAWMILL:
Supervision 29,388,428 $ 11,577 $ .39

Labor
"

90,087 3.07

Maintenance Labor
"

19,982 .68

Overhead
"

10,752 .37

Supplies & Expense
"

33,134 1.13

Utilities
9

23,117 .79

Saws
y*

4,307 .15

Depreciation

$

42,620

$

1.44

tt
235,576 8.02

GREEN CHAIN:
Labor

"
$ 37,542 $ 1.28

Overhead
" 2,841 .10

Supplies & Expense

»
$

891

$

.02

41,274 1.40

STACKING:
Supervision 27,698,878 $ 2,003 $ .07

r

Labor
"

45,954 1.66

Overhead
"

3,063 .12

Supplies & Expense

Depreciation

Stacking Sticks
M

9,395

12,237

2,595

34
.44

.09

$ 75,247 $ 2.72
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SCHEDULE "B"—(Continued)

Feet Amount Per M

DRYING YARD:

Supervision 30,674,158 $ 1,663 $ .05

Labor 5,346 .17

Overhead 506 .02

Supplies & Expense 1,797 .06

Depreciation

$

12,238

$

.40

"
21,550 .70

DRY SORTING CHAIN:

Supervision

Labor 9,889,000 $ 17,575 $ .18

Overhead 1,490 .02

Supplies & Expense

$

453

$

-0-

»f

19,518 .20

DRY KILN

Supervision 7,645,720 $ 2,003 $ .26

Labor 15,649 2.05

Overhead 409 .05

Supplies & Expense 8,836 1.16

Electricity 11,176 1.46

Gas 9,460 1.24

Depreciation

$

13,529

$

1.77

61,062 7.99

PLANING MILL:

Supervision 22,173,000 $ 9,471 $ .43

Labor 61,607 2.78

Maintenance Labor 7,304 .33

Overhead 6,917 31

Supplies & Expense 34,189 1.54

Utilities 11,061 .50

Saws 924 .04

Knives 1,297 .06

Depreciation 26,488 1.19

$ 159,258 $ 7.18
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SCHEDULE "B"—(Continued)

Feet Amount PerM

SURFACE YARD—SHIPPING:
Supervision 22,292,309 S 3,325 $ .15

Labor
99

22,563 1.01

Overhead
99

2,189 .10

Supplies & Expense
"

1,682 .08

Strapping
99

6,500 .29

Depreciation
"

3,828 .17

Shipping
99

1

18

$

-0-

"
40,105 1.80

SERVICE DEPARTMENT:

Supervision 29,388,428 1 1,300 $ .04

Labor
" 42,018 1.43

Overhead
"

3,716 .13

Supplies & Expense
" 28,217 .96

Oil & Gas
M 8,951 .30

Depreciation
t»

32,117 1.09

Yard Maintenance 2,018 .07

Plant Protection
"

7,295 .25

Insurance
"

33,573 1.14

$ 159,205 $ 5.41

GENERAL & ADMINISTRATIVE AT PLANT

Salaries 22,292,309 $

Overhead

Office Expense

Tel & Tel

Depreciation

Contributions

Dues & Subscriptions

Group Insurance

Auto & Travel

Legal & Audit

Property Tax

Miscellaneous

Licenses

33,823 $ 1.51

966 .04

1,982 .09

2,486 .11

3,063 .14

586 .03

104 .01

2,629 .12

1,647 .07

1,308 .06

1,140 .05

6,797 .31

2,721 .12

$ 59,252 $ 2.66
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DUKE CITY LUMBER CO.

85

SCHEDULE D

GENERAL & ADMINISTRATIVE EXPENSE
From Feb. 1, 1959 to Dec. 31, 1959

Partners & Officers Salaries

Office Salaries & Supervision

Bonuses

Travel

Auto Expense & Depreciation

Office Supplies & Expense

Dues & Subscriptions

Contributions

Legal

Audit

Professional Services

General Liability Insurance

Group Insurance

Occupation Taxes & Licenses

Property Taxes

Payment to Former Partner

Miscellaneous

Cash Discounts Earned

Total

Total Shipments During The Above Period

Average Per M

Amount

$ 87,007

60,717

44,740

14,568

8,769

8,229

12,866

13,908

17,242

13,425

913

5,663

4,182

7,040

959

9,163

4,016

(9,490)

$ 303,917

56,944,957

$ 5.34
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SCHEDULE E

DUKE CITY LUMBER CO., SELLING EXPENSE

From Feb. 1, 1959 to Dec. 31, 1959

Salaries

Travel

Auto Expense

Office Supplies & Expense

Postage

Advertising

Telephone & Telegraph

Credit & Collection

Sales Tax

Total

Total Shipments During The Above Period:

Average Per M

Amount

$ 55,499

16,349

2,142

4,907

1,617

1,858

24,736

5,145

9,535

$ 121,788

56,944,957 ft.

$ 2.14

SCHEDULE F

DUKE CITY LUMBER CO.

INTEREST EXPENSE—WINSLOW
From Dec. 1, 1958 to Dec. 31, 1959

1. Interest on $650,000 purchase price at 6%-
13 months

2. Interest paid on timber contract to New Mexico
timber

3. Interest on $500,000 of working capital used

for inventories, receivables, prepaid items, de-

posits etc., at 6%—13 months

Total

$ 42,250.00

19,378.22

32,500.00

$ 94,128.22

Cost per thousand board foot of lumber shipped

(23,485,199 ft.) 4.01
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SCHEDULE G

DUKE CITY LUMBER CO.

GAIN ON SALE OF ASSETS—WINSLOW
From Acquisition to December 31, 1959

Gain on Sale of Gerlinger Lift Truck $ 2,447.00

Gain per Thousand board feet of lumber shipped

(23,485,199 ft) 10

SCHEDULE ANSWERING INTERROGATORY #40
(Corrected)

Profit Per M—Winslow Operation

From Acquisition to December 31, 1959

Per M
Sales and Transfers (sched. A) $ 86.54

Costs:

Production Costs (sched. B) $ 56.35

Stumpage & Brush (sched. C) 13.01

General & Administrative (sched. D) 5.34

Selling (sched. E) 2.14

Interest (sched. F) 4.01

Total Costs $ 80.85

5.69

Gain on Sale of Assets (sched. G) .10

Profit Per M $ 5.79
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Schedule Answering Interrogatory #40—(Continued)

Schedule A

Duke City Lumber Co.

Sales and Transfers From Winslow

From Acquisition to December 31, 1959

To Customers 15,243,547 $1,214,243.97 $79.66
To Albuquerque 5,343,025 555,296.00 103.93

Fire Loss 2,898,627 304,369.00 105.00

Total 23,485,199 $2,073,908.97 $88.31

Less Cash Discounts 1.77

Schedule B

Duke City Lumber Co.

Summary—Production Costs—Winslow

From December 1, 1958 to December 31, 1959

$21.10

$21.10

$21.10

.72

.03

.29

$ .82

8.02

1.40

$ 86.54

Per M
Falling, Skidding, Loading (P. Ramsey) $ 11.23
Log Hauling 9.87

Sub-total

Contract Logging (H. Ramsey)

Average

Main Road Construction

Road Maintenance
Unload and Deck

Total Woods to Pond $ 22.14

Pond
Sawmill

Green Chain

Total Pond to Green Chain $ 10.24
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SCHEDULE "B"—(Continued)

Schedule Answering Interrogatory #40— (Continued)

Stacking (pro-rated on sawmill footage)

Drying Yard (pro-rated on sawmill footage)

Dry Sorting Chain (pro-rated on planer footage)

Dry Kiln (pro-rated on planer footage)

Service Department

Total Yarding & Service

2.56

.73

.88

2.75

5.41

PerM

$12.33

Planing Mill

Surface Yard—Shipping

General & Administrative at Plant

Total

DUKE CITY LUMBER CO.

PRODUCTION COSTS—WINSLOW
From December 1, 1958 to December 31, 1959

7.18

1.80

2.66

$56.35

Feet

& LOADING:
26,602,920

Amount PerM

FALLING, SKIDDING
Contract

Scaling Labor

Scaling Overhead
Supplies & Expense

Comp

$ 294,664

2,382

167

26
1,438

$ 11.08

.09

.01

-0-

.05

LOG HAULING:
Supervision

Labor
Overhead
Supplies & Expense

Tires

Fuel

Depreciation

19,778,537

$ 298,677

$ 1,824

49,609

3,563

42,919
31,289

11,116

51,865

$ 11.23

$ .09

2.51

.20

2.16

1.58

.56

2.62

CONTRACT: 6,540,188

$ 192,185

67,796

$ 9.72

10.37

26,318,725 $ 259,981 $ 9.87
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SCHEDULE "B"—(Continued)

Feet Amount Per M

CONTRACT LOGGING : 3,445,983 72,720 21.10

MAIN ROAD
CONSTRUCTION: 29,764,708 21,570 .72

ROAD MAINTENANCI
Supplies & Expense 29,764,708 828 .03

UNLOAD & DECK:
Labor

f f

4,369 .15

Overhead
»i 442 .01

Supplies & Expense

„
$

3,956 .13

8,767 $ .29

POND:
Labor 29,388,428 $ 21,205 $ .73

Overhead
"

1,590 .05

Supplies & Expense

If

$

1,215

$

.04

24,010 .82

SAWMILL:
Supervision

Labor

29,388,428 $ 11,577 $ .39
"

90,087 3.07

Maintenance Labor
"

19,982 .68

Overhead
"

10,752 .37

Supplies & Expense
»

33,134 1.13

Utilities
**

23,117 .79

Saws
M 4,307 .15

Depreciation
•I

$

42,620

$

1.44

M 235,576 8.02

GREEN CHAIN:
Labor

"
$ 37,542 $ 1.28

Overhead
M 2,841 .10

Supplies & Expense

$

891

$

.02

If 41,274 1.40

STACKING:
Supervision 27,698,878 $ 2,003 $ .07

Labor
»» 45,954 1.66

Overhead
M 3,063 .12

Supplies & Expense

Depreciation
••

9,395

12,237

.34

.44
Art

Stacking Sticks 2,595 09

$ 75,247 $ 2.72
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SCHEDULE "B"—(Continued)

Feet Amount Per M

DRYING YARD:

Supervision 30,674,158

Labor

Overhead

Supplies & Expense

Depreciation

DRY SORTING CHAIN:

Supervision

Labor 9,889,000

Overhead

Supplies & Expense

1 1,663 $ 05

5,346 .17

506 .02

1,797 .06

12,238 .40

$ 21,550 .70

» 17,575 $ 1.78

1,490 .15

453 .04

$ 19,518 $ 197

DRY KILN

Supervision 7,645,720

Labor

Overhead

Supplies & Expense

Electricity

Gas

Depreciation

PLANING MILL:

Supervision 22,173,000

Labor

Maintenance Labor

Overhead

Supplies & Expense

Utilities

Saws

Knives

Depreciation

\ 2,003 $ .26

15,649 2.05

409 .05

8,836 1.16

11,176 1.46

9,460 1.24

13,529 1.77

$ 61,062 $ 7.99

9,471 $ 43

61,607 2.78

7,304 .33

6,917 .31

34,189 1.54

11,061 .50

924 .04

1,297 .06

26,488 1.19

$ 159,258 $ 7.18



92 Maurice IAberman, et al. vs.

SCHEDULE "B"—(Continued)

Feet Amount PerM

SURFACE YARD—SHIPPING:
Supervision 22,292,309 t 3,325 $ .15

Labor
f»

22,563 1.01

Overhead
•9

2,189 .10

Supplies & Expense
"

1,682 .08

Strapping 6,500 29

Depreciation
»»

3,828 .17

Shipping
99

$

18

$

-0-

If

40,105 1.80

SERVICE DEPARTMENT:
Supervision 29,388,428 $ 1,300 $ .04

Labor
"

42,018 1.43

Overhead
"

3,716 .13

Supplies & Expense
"

28,217 .96

Oil & Gas
M

8,951 .30

Depreciation
If

32,117 1.09

Yard Maintenance
"

2,018 .07

Plant Protection
"

7,295 .25

Insurance
fl

33,573 1.14

$ 159,205 $ 5.41

GENERAL & ADMINISTRATIVE AT PLANT:

Salaries 22,292,309 $ 33,823 $ 1.51

Overhead

Office Expense

Tel & Tel

Depreciation

Contributions

Dues & Subscriptions

Group Insurance
"

Auto & Travel

Legal & Audit

Property Tax

Miscellaneous

Licenses

$ 59,252 $ 2.66

966 .04

1,982 .09

2,486 .11

3,063 .14

586 .03

104 .01

2,629 .12

1,647 .07

1,308 .06

1,140 .05

6,797 .31

2,721 .12
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SCHEDULE D

GENERAL & ADMINISTRATIVE EXPENSE
From Feb. 1, 1959 to Dec. 31, 1959

Partners & Officers Salaries

Office Salaries & Supervision

Bonuses

Travel

Auto Expense & Depreciation

Office Supplies & Expense

Dues & Subscriptions

Contributions

Legal

Audit

Professional Services

General Liability Insurance

Group Insurance

Occupation Taxes & Licenses

Property Taxes

Payment to Former Partner

Miscellaneous

Cash Discounts Earned

Total

Total Shipments During The Above Period

Average Per M

Amount

$ 87,007

60,717

44,740

14,568

8,769

8,229

12,866

13,908

17,242

13,425

913

5,663

4,182

7,040

959

9,163

4,016

(9,490)

$ 303,917

56,944,957

$ 5.34
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SCHEDULE E

DUKE CITY LUMBER CO., SELLING EXPENSE

From Feb. 1, 1959 to Dec. 31, 1959

Salaries

Travel

Auto Expense

Office Supplies & Expense

Postage

Advertising

Telephone & Telegraph

Credit & Collection

Sales Tax

Total

Total Shipments During The Above Period:

Average Per M

Amount

$ 55,499

16,349

2,142

4,907

1,617

1,858

24,736

5,145

9,535

$ 121,788

56,944,957 ft.

$ 2.14

SCHEDULE F

DUKE CITY LUMBER CO.

INTEREST EXPENSE—WINSLOW
From Dec. 1, 1958 to Dec. 31, 1959

1. Interest on $650,000 purchase price at 6%-
13 months

2. Interest paid on timber contract to New Mexico

timber

3. Interest on $500,000 of working capital used

for inventories, receivables, prepaid items, de-

posits etc., at 6%—13 months

Total

$ 42,250.00

19,378.22

32,500.00

$ 94,128.22

Cost per thousand board foot of lumber shipped

(23,485,199 ft) $ 4.01
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SCHEDULE G

DUKE CITY LUMBER CO.

GAIN ON SALE OF ASSETS—WINSLOW
From Acquisition to December 31, 1959

Gain on Sale of Gerlinger Lift Truck $ 2,447.00

Gain per Thousand board feet of lumber shipped

(23,485,199 ft) -10

[Endorsed] : Filed February 25, 1960.

[Title of District Court and Cause.]

DECISION

December 30, 1960

The Court finds the issues in this cause in favor

of plaintiffs and against defendants and finds plain-

tiffs' damages in the sum of $367,615.00.

Counsel for plaintiffs will prepare, serve, and

lodge with the Court proposed findings of fact and

conclusions of law as provided by the local rules of

court.

[Endorsed] : Filed December 30, 1960.
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[Title of District Court and Cause.]

FINDINGS OF THE COURT
The Above Entitled Matter came up for hearing

on the 12th day of June, 1961, at Tucson, Arizona,

before the Honorable James A. Walsh, Judge, and

the following proceedings were had, to-wit:

(Proceedings preceding and following the

Court's Findings are embodied in a separate

transcript and to be attached hereto.)

The Court: The Court found from the evidence

that if the parties had gone ahead, pursuant to the

agreement there would have been available to them

for producing and marketing of what is described

in some of the exhibits as the Duke City-Aztec, 50,-

663,000 feet, there would have been a net recovery

of that amount of lumber from the Duke City-

Aztec, on which the parties would have derived

a profit of $3 per thousand, which would have given

to the parties a joint profit of $151,989, of which

one-half or $75,994.50 would have been the share

of the plaintiffs. The Court further found that from

what has been described in the exhibits as the Gal-

lagher-Aztec and Forest Service Timber there

would have been a net recovery to the parties of

194,685,000 feet, as to which there could be rea-

sonably anticipated a profit of $4.71 per thousand,

which would produce a joint profit to the parties of

$916,966.35. And the share of the plaintiffs would

have been half of that, or $458,483.18.
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In this last figure I want to make it plain that

the Court does not include the some 21,000,000 feet

of lumber which the plaintiffs claim was owed by

Duke City. I disregarded that. I think it is erro-

neously included in the plaintiffs' claim and in their

calculation. So that is out.

Mr. Enersen: Could I have that figure again?

The Court: It is roughly 21,000,000 feet. It is

claimed that was owed by Duke City to the Gal-

laghers, as you might style them, and that that

would have been processed. I find that the plain-

tiffs' claim in that regard is wrong.

So that for the plaintiffs' share of the prospective

profits I arrived at the figure $534,477.68. Then I

alloted that income to the years in which it would

be received and calculated the present value on a

4 per cent interest basis, using the tables that are

in evidence. They come from page 129 of the 1939

Code, Volume 6. I used those tables that were re-

ceived in evidence, and thereby reduced the $534,000

to a present value figure of $416,363.46. I deducted

from that interest which the plaintiffs would have

been required to pay on the purchase price, of some

$48,750, and arrived at then a net figure for dam-

ages of $367,613.46, which was rounded to the

amount $367,615.

And that is the basis upon which the Court ar-

rived at the damages awarded.

Mr. Enersen: Might I inquire, your Honor, the

amount of the investment used in calculating that

last figure?
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The Court: You mean the 48,000

Mr. Enersen: Yes.

The Court: It is the interest on the installment
payments, as I recall, there was so much down
and it was payable in terms. And it was whatever
that agreement of sale between the defendants and
the Gallagher interests, that was the way it was
arrived at, computing the interest on that contract.

Mr. Enersen : At the same rate ?

The Court: The same rate.

Mr. Enersen: May I also ask your Honor how
many years of operation were included in this fore-
cast?

The Court: I used the figures, as I recall, from
Exhibit Number 9, Plaintiff's Exhibit Number 9.

It was the years 1959 through 1973. They are on 9
or perhaps it is 13. But it is 1959 through 1973.

Mr. Enersen: I thank you for those figures. We
have been pushing pencils and had gotten close.

The Court: Perhaps I should have advised
counsel when I went over the objections the first

time that I would do that on the hearing so that
you wouldn't have been trying to psychoanalyze
me, trying to figure out the method, because I do
think your request for finding on that is proper and
the Court should indicate just how it is arrived
at.

Mr. Enerson: I take it then, your Honor, this

award is not made upon the basis of the custo-
mary rule for damages for breach of contract to

sell real estate?
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The Court: No. No, it is based on the proposi-

tion that there was an agreement, breach of an

agreement to engage in a business, as to which

profit could be anticipated with a reasonable cer-

tainty and the amount of the recovery would be

the profits which could with reasonable certainty

be anticipated to result had the contract not been

breached, but had the parties performed.

(The following statements by Mr. Enersen

to be found in the separate transcript.)

The Court: I am going to ask counsel for the

plaintiffs to prepare new findings, final draft, and

of course as to finding number 12 I will anticipate

or expect you will reproduce Exhibit 3 in haec

verba.

On finding number 7, in line 3, page 3 line 3,

following the word "enterprise," to insert the

words : "Together with certain physical assets, ease-

ments, leases and timber contracts appurtenant

thereto,
—

" it goes on, "hereafter will be referred

to," et cetera.

Mr. Romley: Could I have those words again,

your Honor?

The Court: " together with certain physical

assets, easements, leases and timber contracts ap-

purtenant thereto,
"

In line 4, page 3, the first line of finding number

8. Strike the word "properties," and insert "busi-

ness operations." "Gallagher business operations,"

instead of "properties."
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Mr. Romley: So it will read, "Gallagher busi

ness operations and the plaintiffs' business opera-

tions."

The Court: That is right. I think to make more

clear my basis for finding a contract and agreement

there should be an additional finding, which would

follow 12 as 12-A, and it would read: "That from

the conversations and negotiations of the parties

carried on at the meeting of September 20, 1958,

and from the language of Exhibit 3 in evidence, the

plaintiffs understood at the time Exhibit 3 was

executed by the parties, and the defendants then

knew or had reason to know, that the plaintiffs

understood from such conversations and negotia-

tions and from the language of Exhibit 3, that

plaintiffs and defendants had contracted and agreed

that plaintiffs would give up their aforesaid right

of first refusal and withdraw from further nego-

tiations for the purchase of the Gallagher prop-

erties ; that defendants would then proceed to nego-

tiate a purchase thereof; that in the event the de-

fendants purchased the Gallagher properties, then

plaintiffs would have an option until April 30,

1959, to purchase from defendants an undivided

one-half interest in said Gallagher properties by

paying to defendants one-half of the purchase price

paid or agreed to be paid by defendants to the

Gallagher companies, payable in the manner pro-

vided for in Defendants' agreement of purchase.

That in the event plaintiffs exercised their said

option, the plaintiffs and defendants, in addition to

operating the business would share equally the ob-
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ligation to provide any capital necessary therefor,

as well as sharing equally the profits and losses of

the business; and that defendants' privately owned

Aztec timber would be manufactured by plaintiffs

and defendants in the newly acquired mill, under

the terms and at the prices specified in the milling

agreement received in evidence as Plaintiffs' Ex-

hibit 5."

In finding number 13, at the first line of the find-

ing, line 22, page 4, strike the words "aforesaid

agreement between," and insert, "execution of Ex-

hibit 3 by," so it reads : "At the time of execution of

Exhibit 3 by plaintiffs and defendants."

Finding number 14 in line 28 on page 4, strike

out: "as required by the aforesaid agreement."

The proposed findings, skip from the release by

the plaintiffs of the right of first refusal to the

execution of the preliminary agreement, or agree-

ment of November 6 between the defendants and

the Gallagher companies. I think the findings ought

to describe the business of the telephone conversa-

tions from New York while Mr. Liberman was in

New York, and also those ought to be in before

finding number 15. And then there ought to be

further findings also as to the occurrences after Mr.

Liberman returned from New York and he and

Mr. Jenkins talked about, first he was contacted

about the option and became ill and, as I recall,

didn't complete the meeting. Then Mr. Jenkins

spoke to him. In other words, I think those matters

ought to be covered so that the story is complete.
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On that issue I find the testimony of the plaintiffs

with regard to the telephone conversations and the

request for a release of the option and also the

occurrences in Arizona when Mr. Liberman re-

turned, I find those facts to be in accordance with

the testimony of the plaintiffs. You have covered it

in your opening memorandum at about pages 8

and 9, not as a finding but a discussion of the evi-

dence. So I would appreciate your making those

findings so that it doesn't pass from the giving up

of the first right of refusal to the time the agree-

ment was executed in New York.

With respect to finding number 18, I will ask

counsel to include the calculations, or in other

words, make plain the calculations which the Court

stated for the record this morning, as to how the

damages and their present value were arrived at so

that will be complete. That is finding number 18.

When submitted in accordance with the Court's

directions the findings and conclusions will be ap-

proved by the Court and settled and made.

For the record, the record may show the defend-

ants' objections to the findings and conclusions are

overruled. And the defendants' proposed findings

of fact and conclusions of law are rejected.

I will ask counsel to get the new findings and

conclusions to me promptly, if you will, please.

Mr. Romley: I beg your pardon?
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The Court: I will ask you to get the new draft

of the findings and conclusions, in accordance with

what I have asked here, to me promptly, please.

Mr. Romley: If we can get those today we will

have them here by Wednesday, your Honor.

The Court : Very well. I will then approve, sign

and file and serve copies on counsel as filed. If you

will send me the original and probably three copies,

that I can return one to you and send two to Mr.

Moore's office so that they can send them on. Of

course counsel have the further right, even after I

sign them to make exceptions and objections to

those findings. I will sign them and serve them for

counsel.

Mr. Romley: That answers my question, and I

take it I do not serve opposing counsel?

The Court: If you will send them to me we can

send them a conformed copy so that we have an

accurate exact copy of the findings.

Mr. Enersen: Is it the Court's intention to

award interest from May 13, I960?

The Court: No. My understanding of the law

—

I will have to hear from counsel for the plaintiffs,

but my understanding of the law is that in an

unliquidated matter of this kind the damages run

from the day of judgment.

Mr. Romley: I think that is probably correct,

if your Honor please, under the Schwartz case cited

by counsel. Only one distinction or fact that we
should call to the attention of the Court with regard

to that. In ruling on that case the Arizona Supreme

Court failed to refer to a statute existing in Ari-
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zona which we think probably falls within the facts

and situation developed in this case. The Court

said in the Schwartz case that there is no Arizona

statute governing the date from which interest run

and especially overruled three earlier decisions that

allowed recovery of interest on an unliquidated

claim from the time of the commencement of the

action. The section to which I refer is Arizona Re-

vised Statutes, 12-347, which says this: "The Clerk

of the court shall include in the judgment entered

by him the costs and interest on the verdict from

the time it was rendered." Now, it would appear to

me, if your Honor pleases, that when interest is

allowed on a verdict from the date it was entered,

similarly it should be allowed on the decision of

the Court from the time it was announced, namely

on December 30th. I agree that we are not entitled

to interest from the day of the submission of the

question. Findings were drawn on that theory; T.

think the better rule is against us on that. I submit

we are entitled to interest from the date of the

Court's decision, I think December 30 or 31, 1960.

The Court: I am inclined to think that the de-

cision of the Court is very different from the ver-

dict of a jury, and I don't believe it has the same

sense of finality so far as the Court's announcement

of decision is concerned. I could recompute these,

if counsel came in and showed me, "You included
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this 21,000,000 feet," and I could change my mind,

but a jury couldn't do that. For that reason I am

inclined to think in the trial by the Court certainly

the interest would date from the date of the judg-

ment, and when the findings come in and are settled

and approved I will direct the Clerk to enter a

judgment ; it will not be a formal written judgment

but just be a direction to enter the judgment for

this amount with interest from this date at 6 per

cent.

We will stand at recess.

[Endorsed] : Filed August 28, 1961.
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SCHEDULE SHOWING COMPUTATION BY COURT OF DAMAGES SUSTAINED BY PLAINTIFFS

59 Duke City Azte
Existing Fores

PRODUCTION
TIMBER

OF AVAILABLE
BY YEARS

11,076,600
14,680,000

50% OF PROJECTED
Duke City Aztec
All other timber

$ 16,614.90
34,571.40

PROFIT BY YEARS
@ $3.00 per M
@ $4.71 per M

$ 51,186.30

PRESENT VALUE, @ 4%,
OF $1 DUE THE YEARS
HENCE SHOWN IN ()

.961538 (1)

PRESENT VALUE
OF 507. OF PRO-
JECTED PROFIT

c

t Service
25,756,600 $ 49,217.57

to Duke City Aztec
Existing Forest Service
Future Forest Service

25,756,600

10,756,600
7,000,000)
8,000,000)

16,134.90
35,325.00

51,459.90 .924556 (2) 47,577.56

1 Duke City Aztec
Future Forest Service

25,756,600

15,586,600
10,170,000

23,379.90
23,950.35

47,330.25 .888996 (3) 42,076.40

11 Duke City Aztec
Future Forest Service

25,756,600

13,106,600
12,650,000

19,659.90
29,790.75

49,450.65 .854804 (4) 42,270.61

-i Duke City Aztec
Gallagher Aztec
Future Forest Service

25,756,600

136,600
13,545,000)
12,075,000)

204.90
60,335.10

60,540.00 .821927 (5) 49,759.46

14 Gallagher Aztec
Future Forest Service

16,050,000

3,975,000
12,075,000

37,797.76 .790315 (6) 29,872.14

15 Future Forest Service 12,075,000 28,436.63 .759918 (7) 21,609.51-

It Future Forest Service 12,075,000 28,436.63 .730690 (8) 20,778.36

B Future Forest Service 12,075,000 28,436.63 .702587 (9) 19,979.21

II Future Forest Service 12,075,000 28,436.63 .675564 (10) 19,210.76

1) Future Forest Service 10,443,000 24,593.26 .649581 (11) 15,975.31

10 Future Forest Service 10,443,000 24,593.26 .624597 (12) 15,360.88

11 Future Forest Service 10,443,000 24,593.26 .600574 (13) 14,770.07

12 Future Forest Service 10,443,000 24,593.26 .577475 (14) 14,201.99

13 Future Forest Service 10,443,000

245.348,000 £

24,593.26

>34,477.68

.555265 (15) 13.655.78

$416,315.61

.76,600
756,600
.586,600

l! .106,600

--136^600

50
.663,OOO

EXISTING TIMBER

Gallagher Aztec

13,545,000
3,975,000

17,520,000

NET LUMBER RECOVERY

Forest Service

14,680,000
7,000,000

21,680,000 89,863,000

RECAPITULATION OF TIMBER

Duke City Aztec

Gallagher Aztec

Existing Forest
Service timber

Future Forest
Service timber

17,520,000

21,680,000

155.485,000

50,663,000

194,685,000

245,348,000

FUTURE TIMBER - NET LUMBER RECOVERY

pKt
e

by°5/3x/62
t0 ^ 3Warded 5/31/6 °

^n^yeSrfT^ 8 to be awarded and
' s iy63 t0 1973 inclusive 124.665.000 155,485.000

30,820,000

awarded and
nclusiv

TOTAL 245,348,000

RECAPITULATION OF DAMAGES

Total Damages Sustained by Plaintiffs,
Reduced to Present Value $416,315.61

Minus Present Value of Interest
Computed on Purchase Price 48,750.00

TOTAL NET DAMAGES Sustained by
Plaintiffs, per Judgment
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[Title of District Court and Cause.]

COMMENTS OF MR. ENERSEN ON
COURT'S FINDINGS

June 12, 1961

(This portion of transcript to be inserted

on page 6, line 3, following remark by the

Court.)

Mr. Enersen: This of course produces an award

of a little over 100 per cent of the amount of the

investment which the plaintiffs would have been

required to make, wherein the plaintiffs' invest-

ments would have been $325,000 in installments,

representing half of the purchase price of 650,000.

So that in analyzing the award we were pretty well

driven to the conclusion that it was not based upon

the ordinary rule. If this award for example were

added to the investment of $325,000 which would

be required to put plaintiffs in the position of real-

izing these anticipated profits, it would indicate

that the value of the plaintiffs' contract in the fall

of 1958 was the sum of those two figures or almost

$700,000. It would indicate also that the total value

of the project, considering the fact that plaintiff

was to be only a half owner, was about $1,400,000.

And this of course is to be contrasted with the only

evidence which appears in the record, so far as T

know, relating to the value of the Gallagher mill

and the position in the forest at that time. That is

the testimony of one of plaintiffs' witnesses, Mr.
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Jenkins, who said that in his opinion the reasonable

value of the entire establishment was $500,000. That

was very carefully brought out and would include

not only the value of the mill but also the value,

if any, of the position in the forest which the own-

ership of this mill would represent. And of course

that happens to be the same price at which, ac-

cording to the evidence, the owners of the mill were

willing to sell the mill and the position in the for-

est for in August of 1958.

Mr. Jenkins also said that he knew of no change

in conditions between August and October which

would have changed the value of the establishment

in his opinion. So it appears that in making this

award the Court has conceived that the establish

ment at that time, including discounted future

profits, was worth approximately $1,400,000.

Now, I would like, if the Court will hear me, to

discuss for a minute the possible applicability of the

future profits rule to this contract. I realize that in

a hearing on settlement of findings and conclusions

this may be anticipatory to some extent, but in

reviewing the record and in listening to your Hon-

or's statement this morning, it appears that the

case has been presented and decided upon the basis

of the rule of Martin versus LaFon decided here in

the Arizona Supreme Court, in which an award

was made or the Supreme Court held it was proper

to make an award based upon future anticipated

profits ; by contrast of course with the ordinary rule

of damages for the breach of contract to purchase
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real estate. In the Martin versus LaFon case, as

T understand the transaction, two parties bargained

between themselves specifically for the opportunity

to continue a going business at the same location,

in the same manner, for the same purposes, with

the same good will as was already in effect under

the management of one of the parties. And it was

made clear from the evidence in that case they were

not bargaining for the acquisition of a piece of

real estate, an interest in real estate represented

by a lease or an inventory or personal property,

but instead were bargaining directly for the oppor-

tunity to engage jointly in a business for the pur-

pose of making and keeping the profits which it

would produce.

The evidence in this case, if I can comment upon

it briefly, seems to me to fall far short of a basis

for a finding that this contract represented the re-

sult of a bargain by plaintiffs and defendants for

the opportunity to continue the operation of the

Gallagher mill as a going business for the express

and primary purpose of realizing the profits which

it could produce if continued upon its then operat-

ing program. The evidence is uncontradicted, as

far as I am aware, that the purpose of the defend-

ant in seeking to obtain this property was to obtain

a mill, a lumber mill, in which defendants could be

assured of the opportunity of manufacturing lum-

ber from timber which they already controlled, but

for which they had no milling facility.
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It was also stated in the record several times

that defendants' interest in this mill operation

would have a rather short life, probably seven

years, after which the timber which the defendants

were hoping to process through this mill would be

exhausted. There is no dispute I believe in the evi-

dence that that was the basic objective of the de-

fendants.

Now, it is true that on cross examination on a

deposition, I believe the principal witness for the

defendants, Mr. Liberman, did testify that he ex-

pected to realize profits from the operation of the

mill. He also testified that at that time, when he

was making this bargain, the mill was a going

business. And the plaintiffs have very consistently

and energetically, earnestly urged that by the hap-

penstance that it was a going business, and that

Mr. Liberman testified he hoped to make profits

out of a joint operation, that this brought the case

within the rule of Martin versus LaFon.

Looking at the plaintiffs' evidence as to what they

were seeking to accomplish, we find a wholly differ-

ent objective. We find first that the plaintiffs were

thoroughly aware of the objectives of the defend-

ants. It was explained and discussed, and plaintiffs'

testimony, both of Mrs. Nagel and Mr. Jenkins,

clearly establishes full knowledge of the objective

of the defendants which would be to obtain a mill

for the manufacture of their raw material. It also

shows, and without any contradiction so far as I
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am aware, that their primary objective in seeking

to become an owner or a part owner of the Gal-

lagher property was that it would give the plain-

tiffs what they call a position in the forest, by which

in the relatively near future they could obtain

additional raw material, additional timber to pro-

cess in the lumber mill which they already owned,

the so-called Nagel mill. It is also quite clear that

this objective was carefully explained to the de-

fendants, and that the defendants knew that the

plaintiffs were hoping to obtain the mill for that

specific purpose.

Thus we have a situation in which the two par-

ties, plaintiffs and the defendants, were seeking to

acquire this property or an interest in the property

for two entirely different objectives, the objectives

of each being clearly known to the other. These

facts were explained by the principal witness for

the plaintiffs, Mrs. Nagel, not once, but a number

of times, as being a kind of a natural situation for

cooperation, since her objective, the objective of

her company, was to obtain an additional supply of

raw material, not immediately but in the near fu-

ture; and the objective of the defendants, who

already had raw material, was to obtain a manufac -

turing plant.

Now, with these two completely different ob-

jectives we find in the record a complete absence

of any agreement or evidence of even a serious dis-

cussion of an agreement for joint operation of the
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lumber mill during the time when Mr. Gallagher— -

Mr. Liberman, beg your pardon,—was getting his

existing supply processed and during the time when

plaintiffs really had no need for the mill because

they still had all the lumber they needed. In several

places in the record this subject was explored very

carefully with the witnesses for the plaintiffs and

it was demonstrated beyond any doubt that this

subject of joint operation had been left completely

out of the discussion. There was no agreement as

to who would put up working capital, there was no

agreement as to how the timber would be sold, and

there was no agreement as to who would have man-

agement of the mill, although there was a reference

a time or two to the possibility that Mr. Jenkins

might be a good manager for the Gallagher opera-

tion after they acquired it.

Now, with this type of program in the minds

of the two parties, where joint operation was the

last thing that they would have needed to discuss

and never actually ever got to a discussion of that

subject, I confess I am a little bit puzzled as to

how the Court can find a basis for the application

of the Martin versus LaFon rule, which depended

upon a clear bargain, where both parties were seek-

ing to operate jointly, and that was not only their

primary objective but virtually their only objective,

to make money out of continuing an existing busi-

ness.
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This is, if the Court please, the principal reason

why we were asking, as I did, for a specification

of the method on which the Court had arrived at

this figure, because we thought for a moment there

might have been perhaps some exemplary damages

included in this award; I am happy to see there

were not. There was no prayer for exemplary dam-

ages and I could find no basis upon which they

could be assessed, because in reviewing the record

of the discussions of the parties and their actions,

action of the parties under this agreement, it

seemed very clear to me there was a complete fail-

ure of any meeting of the minds as to what that

contract meant, and there was no evidence as far

as I could detect as to any bad faith on the part

of either party in pursuing what it thought were

its proper rights and obligations under the agree-

ment as it interpreted it. So I am happy to see the

Court has not determined to make an award in

any respect based upon an award of exemplary

damages.

With those comments, if the Court please, we

will submit the matter.

[Endorsed] : Filed August 28, 1960.
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[Title of District Court and Cause.]

AMENDED FINDINGS OF FACT AND
CONCLUSIONS OF LAW

This action having been tried to the Court with-

out a jury, the Court hereby makes the following

findings of fact and conclusions of law:

Findings of Fact

1. At the time of the commencement of this action

plaintiffs George H. Nagel, Mabel J. Nagel, Robert

T. Jenkins, Georgia Mae Jenkins and James Henry

Nagel were citizens and residents of the State of

Arizona.

2. At the time of the commencement of this

action defendants Maurice Liberman, Joseph

Grevey and Jack Grevey were citizens and residents

of the State of New Mexico.

3. The amount in controversy exclusive of in-

terest and costs exceeds the sum of $10,000.00.

4. Plaintiffs George H. Nagel, Mabel J. Nagel,

Robert T. Jenkins and Georgia Mae Jenkins, gen-

eral partners, and Georgia Mae Jenkins, trustee for

James Henry Nagel, limited partner, at all times

herein mentioned were and they now are the sole

members of a limited partnership existing under

the laws of the State of Arizona and doing business

as Nagel Lumber & Timber Company.

5. Defendants Maurice Liberman, Joseph Grevey

and Jack Grevey at all times herein mentioned were
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and they now are the sole members of a partnership

existing under the laws of the State of New Mexico

and doing business as Duke City Lumber Company.

6. At all times herein mentioned plaintiffs were

and they now are engaged in the operation of a

business enterprise consisting of the purchase of

standing timber from within the exterior boun-

daries of the Sitgreaves National Forest, the re-

moval of said timber to a mill at Winslow, Arizona,

the manufacture thereof into lumber, and the sale

of said product to the public.

7. On and prior to September 20, 1958, the New
Mexico Timber Company, a New Mexico corpora-

tion, the Arizona Timber Company, an Arizona

corporation, and the Bernalillo Lumber Company,

a partnership consisting of A. I. Kaplan and T.

P. Gallagher, partners, owned and engaged in the

business enterprise consisting of the purchase of

standing timber from within the exterior bound-

aries of the Sitgreaves National Forest, the re-

moval of said timber to a mill at Winslow, Arizona,

the manufacture thereof into lumber, and the sale

of said product to the public. Said corporations

and partnership collectively hereinafter will be re-

ferred to as "the Gallagher Companies" and said

business enterprise, together with certain physical

assets, easements, leases and timber contracts ap-

purtenant thereto, hereinafter will be referred to as

the "Gallagher Properties."
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8. Prior to September 23, 1958 the Gallagher

business operations and the plaintiffs' business op-

erations were substantially identical. Their timber

sources, physical plants, costs of operation, quan

tity, quality and type of product were substantially

the same.

9. For many years prior to September 20, 1958,

plaintiffs and the Gallagher Companies had an

agreement whereby, in the event either the plain-

tiffs or the Gallagher Companies offered for sale

either of their respective above described business

enterprises, the other party would have the right

of first refusal to purchase the business enterprise

so offered for sale. During 1958 and shortly prior

to September 23, 1958, the Gallagher Companies

did offer the Gallagher Properties for sale. Pur-

suant to said agreement plaintiffs and the Gallagher

Companies were actively engaged in negotiations

for the purchase of the Gallagher Properties.

10. On September 10, 1958 defendants com-

menced negotiations for the purchase of the Gal-

legher Properties. On that day T. P. Gallagher

advised defendants that the Gallagher Companies

had an existing oral reciprocal first refusal agree-

ment with the plaintiffs and that any sale to de-

fendants would be subject to plaintiffs' first refusal.

Thereupon defendants contacted plaintiffs and ar-

ranged for a conference which was held in Winslow,

Arizona, on September 20, 1958.
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11. At this conference plaintiffs and defend-

ants agreed that plaintiffs would give up their

aforesaid right of first refusal and withdraw from

further negotiations for the purchase of the Gal-

lagher Properties; that defendants would then pro-

ceed to negotiate a purchase thereof; that in the

event detfendants purchased the Gallagher Prop-

erties, then plaintiffs would have an option until

April 30, 1959 to purchase from defendants an un-

divided one-half interest in said Gallagher Prop-

erties by paying to defendants one-half of the pur-

chase price paid or agreed to be paid by defendants

to the Gallagher Companies, payable in the manner

provided for in defendants' agreement of purchase

;

that in the event plaintiffs exercised their said op-

tion, then the business enterprise herein referred

to as the Gallagher Properties thereafter would be

jointly owned and operated by plaintiffs and de-

fendants for the purpose and in the expectation

of making a profit; and that defendants' privately

owned Aztec timber would be manufactured by

plaintiffs and defendants in the newly-acquired mill

under the terms and at the prices specified in the

milling agreement received in evidence as plaintiffs'

Exhibit 5.

12. On September 22, 1958, defendants prepared

the document received in evidence as plaintiffs'
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Exhibit 3 which the parties signed on September

23, 1958 and reads as follows:

"September 23, 1958

"Mrs. George H. Nagel

Nagel Lumber & Timber Company

Winslow, Arizona

"Dear Mrs. Nagel:

"It is our understanding that you have a 'first

refusal agreement' with Arizona Timber Company

to buy out their Plant at Winslow; and, if you turn

down this option it is our understanding that we

are second in line to buy the Plant.

"It is now mutually agreed that in case either

of us (and by this is meant, the companies controlled

by the Liberman Group as one party ; and the Nagel

Lumber and Timber Company or any company

controlled by the Nagel Family as the second party)

will take-up the proposition made by Arizona Tim-

ber Company and buy out the Winslow Plant from

them, then our companies will have the option to

participate in that purchase on a fifty-fifty basis

at the same terms as the purchaser will get from

the Arizona Timber Company.

"This option remains in force until April 30,

1959, and will be automatically extended for six
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month periods unless cancelled by mutual consent.

"Very truly yours,

MAURICE LIBERMAN
Maurice Liberman

"Liberman Group

By: MAURICE LIBERMAN

Nagel Family

By: ROBERT T. JENKINS

"ML:rb"

12. (a) From the conversations and negotia-

tions of the parties carried on at the meeting of

September 20, 1958 and from the language of Ex-

hibit 3 in evidence the plaintiffs understood at the

time Exhibit 3 was executed by the parties, and

the defendants then knew or had reason to know

that the plaintiffs understood from such conversa-

tions and negotiations and from the language of

Exhibit 3, that plaintiffs and defendants had con-

tracted and agreed that plaintiffs would give up

their aforesaid right of first refusal and withdraw

from further negotiations for the purchase of the

Gallagher Properties; that defendants would then

proceed to negotiate a purchase thereof ; that in the

event defendants purchased the Gallagher Proper-

ties, then plaintiffs would have an option until

April 30, 1959 to purchase from defendants an un-

divided one-half interest in said Gallagher Prop-

erties by paying to defendants one-half of the
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purchase price paid or agreed to be paid by de-

fendants to the Gallagher Companies, payable in

the manner provided for in defendants' agreement

of purchase; that in the event plaintiffs exercised

their said option the plaintiffs and defendants, in

addition to operating the business would share

equally the obligation to provide any capital neces-

sary therefor, as well as share equally the profits

and losses of the business; and that defendants

privately owned Aztec timber would be manufac-

tured by plaintiffs and defendants in the newly

acquired mill, under the terms and at the prices

specified in the milling agreement received in evi-

dence as Plaintiffs' Exhibit 5.

13. At the time of the execution of Exhibit 3

by plaintiffs and defendants the business enter-

prise herein referred to as the Gallagher Proper-

ties was a going business earning and capable of

earning substantial profits, which plaintiffs and

defendants contemplated said business would con-

tinue to earn in the future.

14. On September 23, 1958, plaintiff released the

Gallagher Companies from their first refusal agree-

ment and withdrew from further negotiations with

the Gallagher Companies for the purchase of the

Gallagher Properties.

14. (a) Following protracted negotiations in

New York between defendant Maurice Liberman

and the owners of the Gallagher Properties an

agreement for sale of said Properties was reached
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on October 16, 1958 at about 2:00 A.M. subject

to final approval by both buyers and sellers at

11:00 A.M.

14. (b) In the early morning hours of October

16, 1958 plaintiff Mabel J. Nagel received a phone

call in Winslow from defendant Liberman in New
York. He requested that plaintiffs release defend-

ants from the option agreement and send him a

telegram to that effect as soon as possible. She re-

plied that she did not think she would do that but

would check with plaintiff Robert T. Jenkins, and

she did. At 8:29 A.M. Mrs. Nagel sent Liberman a

telegram stating "Do not wish to release options at

this time."

14. (c) In a later phone call on October 16,

1958, Liberman told Mrs. Nagel the price of the

plant and timber but did not reveal that the terms

were credit rather than cash. He acknowledged

receipt of the aforesaid telegram and asked Mrs.

Nagel to come to New York. She replied that she

could not come. Plaintiffs did not see or hear from

defendants again until mid-November, 1958.

14. (d) On October 17, 1958 a tentative draft

of the purchase and sale agreement was executed

by defendants and the Gallagher Companies.

15. On November 6, 1958, defendants and the

Gallagher Companies entered into a written con-

tract whereby the Gallagher Companies agreed to

and did sell and the defendants agreed to and did

purchase the Gallagher Properties.
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15. (a) In mid-November, 1958, Jenkins ap-

proached Liberman for the purpose of discussing

defendants' purchase of the Gallagher Properties.

Liberman stated that he would be in Winslow

shortly and would get in touch with Jenkins but

did not do so on account of illness.

15. (b) On December 23, 1958 plaintiffs asked

to see the contract for the purpose of deciding

whether or not to exercise their option, but de-

fendants refused to allow them to see a copy.

16. On January 6, 1959, plaintiffs for the first

time learned the terms of defendants' aforesaid

purchase, and on that day they advised defendants

they elected to exercise their option to purchase

said undivided one-half interest in the Gallagher

Properties and offered to pay one-half of the pur-

chase price. At the time of so electing the agreement

of September 20, 1958 between plaintiffs and de-

fendants was still in full force and effect, the de-

fendants had not been released from their obliga-

tions thereunder, and plaintiffs had done all things

required of them by said agreement. Also, at the

time of so electing, the plaintiffs were ready, able

and willing to consummate the purchase of said one-

half interest.

17. Defendants refused and ever since have re-

fused to allow plaintiffs to exercise such option

and acquire said undivided one-half interest.

18. Plaintiffs claim that defendants owed the

Gallagher Companies timber (referred to in plain-
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tiffs' Exhibit 9 as "owed by Duke City") from

which there would have been a net lumber recovery

of 21,217,000 board feet; and they further claim

that they are entitled to share in the profits which

said 21,217,000 board feet would have produced,

computed on the same profit basis as the Gallagher

Aztec and the Forest Service timber. This claim is

not supported by the evidence and the amount of

net lumber recovery represented thereby has not

been taken into consideration by the court in its

calculation of damages sustained by plaintiffs.

19. The present value of one-half of the net

profits reasonably certain to have been derived from

the operation of the Gallagher Properties by plain-

tiffs and defendants is the sum of $429,883.40. If

the parties had gone ahead pursuant to the agree-

ment between them:

(a) The Gallagher Properties would have been

operated during the years 1959 to 1973 inclusive,

at a joint profit to the parties of $3.00 per 1,000

board feet as to the Duke City Aztec and of $4.71

per 1,000 board feet as to the Gallagher Aztec and

Forest Service timber.

(b) There would have been a net lumber recov-

ery to the parties of 71,880,000 board feet from the

Duke City Aztec, as to which the parties would

have derived a profit of $3.00 per 1,000 board feet

which would have produced a joint profit to the

parties of $215,640.00; and the share of plaintiffs

therein would have been one-half of that sum, or

$107,820.00.
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(c) There would have been a net lumber re-

covery to the parties of 194,685,000 board feet from

what the evidence refers to as Gallagher Aztec and

Forest Service timber, as to which the parties rea-

sonably could anticipate a profit of $4.71 per 1,000

board feet. This would have produced a joint profit

to the parties of $916,966.35 ; and the share of plain-

tiffs therein would have been one-half of that sum,

or $458,483.18.

(d) Plaintiffs' share of the aforesaid net profits

aggregates $566,303.18; the present value of this

sum at the rate of 4% is $478,633.40.

(e) The interest which plaintiffs would have

been required to pay on the purchase price amounts

to $48,750.00. The net damage, therefore, is

$429,883.40.
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as follows:

SCHEDULE SHOWING COMPUTATION BY COURT OF DAMAGES SUSTAINED BY

PRODUCT ION-

TIMBER
OF AVAILABLE
BY YEARS

Dc*e Cicy Aztec
Existing Forest Service

Du'*e City Aztec
Existing Forest Service
Future Forest Service

Dune City Aztec
Future Forest Service

Du<e City Aztec
Future Fcrest Service

Durf.e City Aztec
Gallagher Aztec
Future Forest Service

Gallagher Aztec
Future Forest Service

Future Forest Service

Future Forest Service

Future Forest Service

Future Forest Service

Future Forest Service

Future Forest Service

Future Forest Service

Future Forest Service

Future Forest Service

23,736,600

25,756,600

25,756,600

25.756,600

25,756,600

16,030,000

12,075,000

12,075,000

12,075,000

12,075,000

10,443,000

10,443,000

10,443,000

10,443,000

10.443,000

245,348,000

11.076,600
14.680,000

S 16,614.90
34.571.40

10,756,600
7,000,000)
8,000,000)

16,134.90
35.325.00

15,586,600
10.170.000

23,379.90
23.950.35

13,106,600
12.650.000

19,659.90
29.790.75

136.600
13,545,000)
12.075.000)

204.90
60.335.10

3,975,000
12,075.000

507. OF PROJECTED PROFIT B

Duke City Aztec @ $3.00
All other timber @ $4.71

$ 51

3;

21

2£

21

2J

2i

21

2<

2t

2j

$53*

Duke City Aztec

11.076,600
10,756,600
15.5M.60Q
13,106,600

136,600

30, 66 3, 000

EXISTING TIMBER

Gallagher Aztec

13, 3-5,000
3,975,000

17,520.000

NET LUMBER RECOVERY

Forest Service

14,680,000
7,000,000

21,680,000

Duke City Azt<

Gallagher Azt<

Existing Fores
Service timb«

Future Forest
Service tlmbc

89,863,000

FUTURE TIMBER NET LUMBER RECOVERY

f-.rts-. Service Contract to be awarded 5/31/60
and -.- o«r cut by 5/31/62 30,820,000

r«-st Service Contracts to be awarded and
-*«- . ^t in years 1963 Co 1973 inclusive 124.665.000 155.485.000

245.348.000

Total Damages
Reduced to F

Mlnua Present
Computed on

TOTAL KET
PUintif
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Conclusions of Law

1. This Court has jurisdiction over the parties

and the subject matter of this action.

2. Plaintiffs and defendants entered into a

valid, lawful contract whereby the plaintiffs were

granted an option until April 30, 1959 to purchase

from defendants an undivided one-half interest in

the Gallagher Properties in the event of their ac-

quisition by defendants.

3. Plaintiffs fully performed their part of said

agreement and on January 6, 1959 elected to pur-

chase from defendants said undivided one-half in-

terest in the Gallagher Properties in accordance

with the aforesaid agreement.

4. Defendants breached the aforesaid agree-

ment between plaintiffs and defendants by refusing

to allow plaintiffs to exercise their aforesaid

option.

5. Plaintiffs are entitled to recover from de-

fendants, and each of them, as damages for breach

of said contract, the present value of one-half of

the net profits reasonably certain to have been

derived from the operation of the Gallagher Prop-

erties by plaintiffs and defendants.

6. Plaintiffs have been damaged in the sum of

$429,883.40 and are entitled to judgment against

defendants, and each of them, for said sum to-

gether with interest thereon from the date of judg-

ment until paid at the rate of 6 per cent per annum.



130 Maurice Liberman, et al. vs.

7. Some of the findings of fact heretofore made

necessarily involve matters of both fact and law.

To the extent that any finding of fact may be

construed more properly as a conclusion of law, the

same hereby is adopted and incorporated herein as

a conclusion of law.

Let judgment be entered accordingly.

Dated this 20th day of June, 1961.

/s/ JAMES A. WALSH,
U. S. District Judge.

[Endorsed] : Filed June 20, 1961.

[Title of District Court and Cause.]

May 1961 Term At Tucson

MINUTE ENTRY OF JUNE 20, 1961

(Prescott Division)

Honorable James A. Walsh, United States District

Judge, Presiding Civ-610 Prescott

The Clerk is directed to enter judgment forth-

with in favor of the plaintiffs and against the

defendants and each of them for the sum of $367,-

565.61 with interest thereon at 6% per annum from

this date until paid. The Court will also file and

place among the exhibits in the cause the enlarged

copy now delivered to the Clerk of the schedule

set forth on page 10 of the Findings of Fact and

Conclusions of Law.
* * * * *
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[Title of District Court, and Cause.]

Civil Docket Civ-610 Pet.

PROCEEDINGS

Date

1961

June 20—Enter judgment for the pltfs. George EL

Nagel, Mabel J. Nagel, Robert T. Jen-

kins & Georgia Mae Jenkins, general

partners, and Georgia Mae Jenkins, Trus-

tee for James Henry Nagel, limited part-

ner, dba Nagel Lumber & Timber

Company, a limited partnership and

against the defendants Maurice Liberman,

Joseph Grevey & Jack Grevey, co-part-

ners dba Duke City Lumber Company,

and Duke City Lumber Company, a part-

nership, in the sum of $367,565.61 with

int. thereon at 6% per annum from this

date until pd.

Date Order or Judgment Noted 6/20/61.
*****
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[Title of District Court and Cause.]

DEFENDANTS' MOTION, UNDER RULE 52

(b), FEDERAL RULES OF CIVIL PRO-
CEDURE, TO AMEND THE FINDINGS,
TO MAKE ADDITIONAL FINDINGS,
AND TO AMEND THE JUDGMENT AC-
CORDINGLY AND SEPARATE MOTION
FOR NEW TRIAL AS TO DAMAGES
ALONE

Defendants move the Court for an Order amend-
ing its findings herein, making additional findings,

and amending the Judgment accordingly in the

following respects:

1. Finding of fact numbered 11, page 4, line

7, by striking out the words "until April 30, 1959."

2. Finding of fact numbered 12(a), page 6, line

1, by striking out the words "April 30, 1959," and
inserting in place thereof the words "cancelled by

mutual consent."

3. Finding of fact numbered 12(a), page 6,

lines 6-10, by striking out the words "that in the

event plaintiffs exercised their said option the

plaintiffs and defendants, in addition to operating

the business, would share equally the obligation

to provide any capital necessary therefor, as well

as share equally the profits and losses of the busi-

ness; and that defendants privately owned Aztec

timber would be manufactured by plaintiffs and

defendants in the newly acquired mill, under the
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terms and at the prices specified in the milling

agreement received in evidence as Plaintiffs' Ex-

bibit 5."

4. Page 6, line 13, by inserting a new finding

12(b) to read as follows "At the time plaintiffs

executed Exhibit 3 in evidence they knew that the

language of Exhibit 3 in evidence did not reflect

their understanding of the agreement they believed

they had reached with defendant Liberman during

the oral discussions of September 20. However,

plaintiffs signed Exhibit 3 in evidence because they

saw nothing in the changes which they noticed

which could hurt them."

5. Finding of fact numbered 14(b), page 7,

line 7, by adding an "s" to the end of the word

"option."

6. Finding of fact numbered 14(c), page 7, lines

9-10, by striking out the words "but did not reveal

that the terms were credit rather than cash," and

by inserting a new sentence to read as follows:

"Mrs. Nagel still refused to come to New York,

and Mr. Liberman then committed himself to pur-

chase the Gallagher Properties. After he had thus

committed himself, he received Mrs. Nagel's tele-

gram. He thereupon telephoned Mrs. Nagel again."

7. Finding of fact numbered 15, page 7, line 20,

by inserting after the end of the sentence a new
sentence to read as follows: "By the terms of this

written contract, the agreement under which the

Gallagher Companies were to mill defendants' pri-
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vately owned Aztec timber was expressly termi-
nated."

8. Finding of fact numbered 16, page 8, line 5,
by striking out the period and inserting in place
thereof a comma and then inserting the words "and
generally to participate on exactly the terms de-
fendants had secured under the written contract
dated November 6, 1958."

9. Finding of fact numbered 16, page 8, line 6,
by striking out the words "September 20," and in-
serting in place thereof the words "September 23."

10. By adding a new finding of fact numbered
11(g) to read as follows: "In arriving at the figure

$367,565.61, neither the cost of the capital which
plaintiffs would have been required to invest nor
the cost of plaintiffs' performance have been taken
into consideration."

11. Defendants hereby incorporate by reference
as if fully set forth at this point Defendants' Ob-
jections to Plaintiffs' Proposed Findings of Fact
and Conclusions of Law and Defendants' Proposed
Findings of Fact and Conclusions of Law, filed with
this Court and served on plaintiffs January 31,

1961.

A Memorandum of Points and Authorities is

attached hereto and made a part hereof.

Dated: June 29, 1961.

/s/ BURNHAM ENERSEN,
Attorney for Defendants.

McCUTCHEN, DOYLE, BROWN &
ENERSEN, JENNINGS, STROITSS,
SALMON & TRASK
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[Title of District Court and Cause.]

MOTION UNDER RULE 59, FEDERAL RULES
OF CIVIL PROCEDURE, FOR A NEW
TRIAL AS TO DAMAGES ALONE

Defendants move the Court for an Order Grant-

ing- a New Trial as to damages alone in the above-

entitled action in which Judgment was entered

on June 20, 1961, because the damages awarded

are excessive on the following grounds:

(1) Error in projecting future profits on the

basis of Forest Service timber not under contract.

(2) Error in not allowing a sufficient factor for

risk and hazard.

(3) Error in projecting future profits over too

long a period.

(4) Error in not taking into consideration the

cost of the capital which Plaintiffs would have

been required to invest.

(5) Error in not taking into consideration the

cost of Plaintiffs' performance.

All of the above more fully appears from the

Affidavit of Arnold F. Wallen and from the Memo-
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randum of Points and Authorities, both of which
are attached hereto and made a part hereof.

Dated: June 29, 1961.

/s/ BURNHAM ENERSEN,
Attorney for Defendants.

MeCUTCHEN, DOYLE, BROWN &
ENERSEN JENNINGS, STROUSS,
SALMON & TRASK

[Title of District Court and Cause.]

AFFIDAVIT OF ARNOLD F. WALLEN
State of California,

City and County of San Francisco—ss.

Arnold F. Wallen, being first duly sworn, deposes

and says:

1. Affiant is a resident of Oakland, California,

where for many years he has been in the business

of serving the forestry industry in California, Ari-

zona and elsewhere in the Western States by

providing forestry appraisals, timber stand classi-

fications, management plans, growth studies, inven-

tory analyses, mapping services and management

and consulting services of all kinds. Affiant is and

has been since 1949 a member of the forestry

servicing firm of Hammon, Jensen & Wallen, in

Oakland, California. After attending the Oregon

State College School of Forestry, Affiant was em-

ployed by the United States Forest Service and the

Department of Natural Resources of the State of
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California for several years prior to joining his

present firm. During part of that time he was re-

sponsible for the administration of Forest Practices

throughout the North Coast District of California.

Affiant is a co-author of the "Redwood Forest

Handbook" published in 1948. He is a senior mem-
ber of the American Society of Foresters.

2. At the request of counsel for defendants in

this case, Affiant has examined the Findings of

Fact and Conclusions of Law signed by the Hon-

orable James A. Walsh in this case June 20, 1961.

Affiant has been asked by counsel for the defendants

to comment upon Finding No. 19 and the computa-

tions therein set forth. In said Finding No. 19 the

Court has undertaken to estimate the profits rea-

sonably to be anticipated over a fifteen-year period

commencing in 1959 from a 50% interest in a cer-

tain lumber mill known as the Duke City Mill at

Winslow, Arizona.

3. In the opinion of Affiant the basic technique

used by the Court in computing the present value

of the estimated future profits of a lumber mill

is sound. In the lumber industry one permissible

method of appraising a lumber mill and appurte-

nant timber resources is to apply the expected

margin of profit to projected future operations

with assured timber supplies. In effect this is what

the Court has done. The rates of profits used by

the Court appear to Affiant to be reasonable when
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compared with other operations in the Southwest
in 1958 and 1959.

At study of this schedule, however, reveals that

an improper method of determining present value

has been employed and in addition it reveals a

number of assumptions which in Affiant fs opinion

are questionable

:

(a) The Court in appraising the present value

of the properties has improperly taken into account

timber not under firm contract.

(b) Allowance is made for interest only and no

allowance is made for risk.

(c) The overrun of 15% available on Forest

Service sales in the past is projected throughout

the schedule.

(d) It is assumed that the mill will be able to

continue operations on an annual cut of 10 to 12

million board feet, which is less than half the

capacity of the mill, while profits will continue at

the same rate per thousand board feet as in the

case of operations at full capacity.

Specific comment will be offered regarding these

four points.

4. With respect to Point (a), "Availability of

Forest Service Timber": In appraising a lumber

mill and timber resource, only the timber under firm

contracts is taken into account. The Court's sched-

ule shows the "Production of Available Timber by

Years." According to this schedule the only timber

actually available to the Winslow Duke City Mill
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in 1959 was the Aztec timber and the Forest Ser-

vice timber covered by a then existing Forest

Service timber sale contract. This schedule shows

that there are 89,863,000 board feet of timber actu-

ally available to the mill. Thus, of the reported

245,348,000 board feet in this schedule, the re-

mainder, or 155,485,000 board feet, was not actually

available to the mill but, instead, would be subject

to competitive bidding under U. S. Forest Service

timber sale procedures. In Affiant's opinion, only

the timber actually under contract could logically

have a value.

It is true that the timber indicated as "Future

Forest Service" is timber volume, in the Chevelon

Working Circle on the Sitgreaves Forest, which

the Forest Service plans to sell. However, a mill

operator cannot count on getting Forest Service

timber. Some of the reasons for this are:

(a) The Forest Service will not guarantee to

provide timber for any mill. All timber is sold on

a competitive bidding basis if the timber is avail-

able.

(b) A fire could reduce or completely eliminate

the allowable cut from the Chevelon Working Circle.

This has happened all too frequently in the past.

A number of timber sales have been curtailed be-

cause of fire losses on National Forests and Indian

Reservations in Arizona and New Mexico. In Cali-

fornia severe fires during 1959 and 1960 stopped

timber sales on the Tahoe and El Dorado Forests.

A number of mills counting on this Forest Service
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timber have already shut down or will soon be
closing their doors when salvage operations are

completed.

(c) After the Aztec timber has been depleted

the mill, theoretically, will be operating on Forest

Service timber. The annual mill production will

then drop to 12 million and then further to 10

million board feet. The subject mill was designed to

produce maximum profits with a production of 25

million board feet or more. When mill production

is cut in half profits are sure to fall or become non-

existent. This would open the way for a competitor

to install a new and efficient mill designed for the

small Forest Service annual cut. His profits would

be greater so he could bid more for the timber.

Thus, the present mill would be forced out of busi-

ness. This is a familiar pattern for sawmills de-

pendent on Forest Service timber sold on a bid

basis.

In the opinion of Affiant it is not logical to as-

sume that the Winslow mills will continue to exist

on Forest Service timber sales. As long as these

mills have a backlog of private timber they have

some insurance. But if a mill, entirely dependent

on Forest Service timber, misses one sale it is out

of business. It is far more likely that as competi-

tion for Forest Service timber increases the old

existing mills will lose out.

5. With respect to Point (b), "Allowance for

Risk": The element of risk in forest industries is
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great. Losses from fire, both in the timber and in

the mill, instability of the lumber market, and the

seasonal nature of operations all add to this risk.

In the current standard work on the economics of

the forestry industry entitled "Forest Valuation"

by Chapman and Meyer, published in 1947, the fol-

lowing comment appears at page 473:

"In competitive! industries, prudent investors

have consistently allowed a risk rate of three

to four times that of pure interest. Thus, the

risk is the larger element of the two in choos-

ing the discount rate for appraisal of net worth.

Only in risk-free enterprises can present worth

legitimately be found on the basis of discounts

ing net income at pure interest rates,"

Customarily the risk discount used in the appraisal

of future profits of a forest property ranges from

6 to 12 percent. The Forest Service often applies

Hoskold's formula for this purpose. In most valu-

ations for investment, loan and other fair market

value appraisal work, this is the formula normally

used.

This discount for risk is applied in addition to

the discount (customarily at 4%) for what is usually

called "pure interest." Thus, the total discount in

determining the present value of estimated future

profits in the forest industry consists of two parts,

one of them being a discount of 4% per year for

interest and the other being a discount of from

6% to 12% per year for the risk factor of the

industry.
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6. With respect to Point (c), "Overrun Allow-
ance": Another factor allowed in the Court's sched-

ule is the uniform application of a 15 percent

"overrun." That is, that for each 1,000 board feet of
logs purchased, it is assumed the mill will recover

1,150 board feet of lumber.

However, there is no reason to believe that this

overrun will continue. The Forest Service does

not guarantee overrun. The Forest Service National

Forest Scaling Handbook specifically states, "As-

surances or promises of the amount of overrun

which will be obtained in a sale must never be

given."

In the opinion of Affiant, no allowance should be

made for overrun in computing estimated future

profits from Forest Service timber.

7. With respect to Point (d), "Depreciation and
Fixed Profit": The Court's schedule for the 15-

year period assumes that the mill will continue to

operate after 1962 on a cut reduced by more than

50% and that profits will remain the same. Ob-

viously this is impossible. Even if the mill were

assured of getting the Forest Service timber, it

could not continue to operate at the same profit per

unit of production (thousand board feet) when the

volume of timber being processed through the mill

is less than half of its normal capacity.

Usually a mill will cease to operate if its cut is

reduced in half. Certain fixed costs remain the

same as when operating at full capacity.
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A further review of depreciation is also neces-

sary as the life of the mill is reduced to the timber

actually under contract.

8. If, however, the Court should conclude that

the 15-year projected timber cutting volume is

reasonable and appropriate and should determine

that the full 15 years of prospective operations on

this basis should be taken into account, and the

Court, should also conclude that no adjustment

should be made to correct estimated overrun or

depreciation rates, then in any event an adjustment

should be made for the risk factor described above.

Applying the 7% factor, which in the opinion of

Affiant is a reasonable allowance for risk for this

property, the adjustment of the Court's net figure

would be as follows:

Present value of future profits

as found by the Court $367,565

Reduction for risk factor at 7%
(.5558) 163,273

$204,292

9. In the opinion of Affiant further study and

analysis of the pertinent facts would be required

in order to arrive at a proper appraisal of the

present value of estimated future profits of the

Duke City Winslow Mill as of January 1, 1959.

It has not been possible to complete such a detailed
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study and analysis since June 22, 1961, when the

Court's detailed computation set forth in Finding

No. 19 first became available.

/s/ ARNOLD F. WALLEN.

Subscribed and sworn to before me this 27th day

of June, 1961.

[Seal] /s/ IRVING J. CHASE,

Notary Public in and for the City and County of

San Francisco, State of California.

[Endorsed] : Filed June 29, 1961.

[Title of District Court and Cause.]

HEARING ON MOTION AND DEFENDANTS'
ARGUMENT

The Above Entitled Matter came up for further

hearing on Defendants' Motion for Amendment of

Findings and discussion on the motion for new

trial as to damages, on the 20th day of July, 1961,

at Prescott, Arizona, before The Honorable James

A. Walsh, Judge, and the following proceedings

were had, to-wit:

The Court : Suppose we take up the defendants'

motion first.

Mr. Enersen: Very well, your Honor.

The defendants' motion for amendment of find-

ings with respect to all matters other than damages,

the defense will submit upon the briefs filed. I



George H. Nagel, et al. 145

should like, if the Court please, to proceed to dis-

cuss the motion for new trial as to damages and

the request for amendment of findings accordingly.

In connection with that discussion I should like

to refer, if the Court please, to Finding 19, par-

ticularly Subdivision (b) and (c) on page 9
?
and

I should like, if the Court, will permit, to inquire

as to the derivation of the rate of assumed profit

on $4.71 per thousand mentioned in Item C at the

time of the hearing in June in Tucson, when we
were first given the Court's formula for the compu-

tation of damages. This rate of $4.71 per thousand

was stated by the Court for the first time and I

should have, but failed, to inquire as to how it was

derived.

The Court: It was arrived at by taking the

testimony of both parties, the Nagels and the de-

fendants, and analyzing it. It was arrived at by

determining the gross and then deducting the de-

preciation and making deductions for risk and

uncertainty; and I considered all of the testimony

and balanced the respective claims of the parties

and their testimony in regard to what gross and

net should be and came up with the figure of $4.71.

I don't have the figures here now. I may have them

in Tucson still, but I don't have them here this

morning. I didn't attempt to dig up my old notes.

But that was the way it was done.

Mr. Enersen: Thank you, your Honor.

I have the same inquiry as to the figure of $3

in finding B.
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The Court: That was based upon the testimony

that the parties had agreed they would mill this,

as I remember, $3 per thousand, and a depreciation

charge of another figure, I can't remember; of

course the depreciation figure would not be a profit.

So this is the $3 that, imder the testimony, had

been agreed upon between the parties for what they

would be paid for milling this particular lumber.

Mr. Enersen: That was an agreement, as I re-

call it, between the defendants and the Gallaghers.

The Court: These parties discussed that, as I

recall the testimony, when they were negotiating for

the contract the Court found they ultimately en-

tered into. As I recall, they agreed specifically on

this $3 per thousand.

Mr. Enersen: That would refer back then, I

believe, your Honor, to the last clause of Finding

12, on page 6, commencing at line 10, which is the

recital of the agreement of the parties.

The Court: Yes.

Mr. Enersen: And it is there stated that the

defendants privately owned Aztec timber, would

have been manufactured under the terms and at

the prices specified in that Exhibit 5 milling agree-

ment.

The Court: That is correct.

Mr. Enersen: That would be the derivation of

the $3 figure since there was a $3 profit item

mentioned in that contract.

The Court: That is correct.
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Mr. Enersen: Very well. Now, your Honor, I

would like to proceed to the calculation in the

Finding 19F on page 10. And I would like to com-

ment first upon the $3 figure which has been used

with respect to the Duke City-Aztec.

It apparently has been the Court's assumption

with respect to that contract that the $3 profit figure

mentioned in the contract—and that, if your Honor
please, is Plaintiffs' Exhibit 5—that that was net

profit. It is not described in the agreement as being

eitlier net or gross, it simply says $3 profit. But I

call your Honor's attention to supplement No. 3 to

that contract, which is also in evidence as part of

Exhibit 5, which modifies the arrangement between

the defendants and the Gallaghers with respect to

payment. The original arrangement as set forth

in the basic document was that the defendants

would pay the Gallaghers on a monthly basis for all

milling, cutting and processing which had been

done during the monthly period.

Mr. Romley: May I inquire as to the date of

the contract you are referring to?

Mr. Enersen: August 9, 1957, your Exhibit No.

5, I believe.

The contract itself, it is a page and a fraction,

letter agreement, specifies in the next to the last

paragraph of the first page a procedure for monthly

billing and monthly payment for all services per-

formed. That is the same agreement where the $3

net profit figure appears in the third paragraph

on the first page.
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Now the amendment, also dated August 9, 1957,
and designated "Supplement No. 3," changes the
billing procedure completely. Without bothering
your Honor to read the agreement, I may summar-
ize the revised arrangement by saying that under
the revised arrangement payment was to be made
upon shipment, so that the Gallaghers would re-

ceive no fimds from the defendants for any of the
cutting costs, for hauling the logs out of the woods
or for milling the logs into lumber or for the care
of the processed lumber until the lumber was actu-

ally shipped. This of course might be a period of
months. At that time payment would be made and
there was a specific provision in this amendment
relating to the fact that this required the Gallaghers
to carry inventory for the defendants, that is, to

pay the costs of bringing the timber into the form
of manufactured lumber and financing that entire

operation until the date of shipment; and it would

be only after shipment that payment would be made.

This obviously would represent a financing charge.

There was no place where that could be absorbed

in the agreement except out of gross profit, to di-

vert gross into net. The record also contains, if

your Honor please, an estimate as to what that

might represent in terms of dollars. In Defendants'

Exhibit P, which is a computation of an adjustment

of certain figures shown in certain exhibits of the

plaintiffs, there is on page 2 an estimate that the

average inventory carrying cost would be $150,000.
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This is Item 2B, on page 2 of Defendants' Exhibit

P. And since the inventory under this arrangement

would have to be carried for about three and a third

years, that is computed in this exhibit at six per

cent to represent an inventory carrying cost of

$30,000. That is to say, the cost to the Gallaghers

of handling this work and carrying the inventory

and the cost of carrying the inventory, should, we

submit, be deducted from the $3 figure in comput-

ing net profit, We think it is obviously a cost of

performing the contract and there is no other source

from which it could be obtained.

Coming back then, if I may, to Finding 19F,

which is the schedule, I submit that there should be

an adjustment of the net profit presumed to be

obtained on the processing of the Duke City-Aztec

by deducting the sum of $30,000 from the total

amount of the profit which the Court has found

would be derived from that operation. The Court's

finding on that score is $75,994, and we believe that

a $30,000 adjustment should be made to that figure.

Still talking, if I may, about the $3 rate of

profit, I fail to find in the Court's statement about

this particular portion of the profit computation

any allowance for risk or hazard. It is perfectly

clear there was no allowance for risk and hazard

in the contract between the Gallaghers and the de-

fendants; and the Court's statement has been that

the Court has taken the $3 net profit figure con-

tained in that agreement and has used it in comput-
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ing the presumed profits to be derived in future

years in processing of timber which was subject

to that agreement.

We have submitted, your Honor, the affidavit of

a Mr. Wallen, who is the timber and lumber in-

dustry analyst and expert, and he has stated in

very clear terms the necessity for taking into ac-

count risk and hazard in determining the value

of a forest industry operation, by use of a formula

which relates to anticipated future profits. And his

affidavit states that the customary rate in the in-

dustry for risk and hazard is from six to twelve

per cent. And he has pointed out that this is in

addition to the discount for pure interest.

The Court: Mr. Enersen, on that point, how do

I get to consider that? Here, this is testimony,

virtually, that is offered by affidavit without oppor-

tunity to cross examine or anything. I don't believe

I can accept that on a motion to amend findings or

for a new trial. I think if that testimony were to be

submitted it should have been submitted on the

trial.

Mr. Enersen: Your Honor, I agree that many

of the considerations involved in computing anti-

cipated future profits have been fully developed in

the record. My point, is your Honor, that the com-

putation which the Court has provided, pursuant to

the Court hearing of June 12th, is the first time we

have had an opportunity to focus attention speci-

fically upon this type of formula for the computa-

tion of present value, and the affidavit relates ex-



George E. Nagel, et al. 151

pressly to the Court's own computation in Finding

19F, and this is the first time that has been avail-

able to us.

The Court: Of course the case was on trial for

a long time and the defendant undertook to have

testimony as to all elements of the matter of de-

preciation, cost of capital, the presentation was

made that the figures the plaintiffs were supplying

were based on optimum conditions, and so forth

and so on. This as now offered would have been

proper testimony, but I don't see how I can consider

it on a motion to amend findings or a motion for

new trial. It is simply testimony by way of affidavit

which couldn't be considered—unless counsel want

to stipulate that I may.

Mr. Romley: We most assuredly couldn't stipu-

late, your Honor.

The Court: Unless that were done I could not

take the affidavit as testimony.

Mr. Enersen: Very well, your Honor, we will

take that as your ruling.

I would like to proceed to discuss Schedule 19F

as a matter of argument.

The Court: Very well.

Mr. Enersen : The Court has stated this morning

in the figure of $4.71 per thousand an account was

taken of risk and hazard of the industry in which

we are involved. I fail to find any account taken

for risk and hazard in the $3 figure. I believe this

is an error in computation so far as the Duke City-

Aztec timber is concerned. The point I wish to
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make about it so it will be perfectly clear is that

the Court has taken the $3 figure from the contract,

that is the contract between the Gallaghers and the

defendants, and that contract obviously being a con-

tract between two operating concerns, contains no

factors for risk and hazard whatsoever. As I said,

there should be a $30,000 deduction for cost of

performance, but apart from that, whatever net

figure is determined on the basis of the $3 allow-

ance should be subject to a further adjustment for

risk and hazard. As the Court has said, an adjust-

ment has been included in the 4.71 for the other part

of the timber.

Now the Court has allowed a discount of four

per cent, and four per cent I submit is nothing but

pure interest. It is the type of discount which would

be used in computing the present value of Govern-

ment bonds, calling for interest at future dates.

It is also the kind of a discount which would be

used in computing the present value of any future

payments which are reasonably secure, either se-

cured by security, such as a mortgage or deed of

trust, or secured by the covenant of a responsible

party, as would be the case in diseoiinting to pres-

ent value the future payments under a salary con-

tract, where there is a suit for breach of contract

of employment and the employer is a solvent, re-

sponsible concern, so there is no risk or hazard as

to the possibility of the payments being made when
i

due.
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The Court has, however, seen fit to apply the

discount of simply four per cent, which is pure

interest, and I submit that in determining the

present value of the $3 payments it is necessary for

this court to apply a further discount for risk and

hazard ; and I submit that on that score the compu-

tation set forth in Finding 19F requires correction.

We had hoped the affidavit would supply the

Court a basis for making the correction, but the

Court is not willing to accept it, then it appears

that a new trial will be necessary so appropriate

testimony can be given as to how to make a proper

adjustment of this kind of computation, with re-

spect to this particular factor.

Now, if I may proceed then to go on to discuss

the computation with respect to certain other fea-

tures; and in doing so I shall use the figure set

forth in the Court's computation, because those are

the only figures we have available. I do not wish

to be understood in using those figures to be con-

ceding or passing by any of the points I have made.

These are cumulative.

The last column of 19F is headed "Present Value

of 50 Per Cent of Projected Profit." And at the

foot of that column the 416,000 odd dollars there-

fore represents the Court's computation of the

present value of one-half of the net profit pre-

sumed to be obtained from the operation for this

period of time. We do not challenge the basic
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method which the Court has used in computing

present value, except for the correction which I

have said should be made, and other corrections

which we believe ought to be made, but upon which

the Court has indicated it will not hear argument,

based on our affidavit.

The question I am now going to discuss is what

treatment [12] should be given to the $416,000, tak-

ing that as the Court's computation of the present

value of profits which the plaintiffs could reason-

ably expect to make from this operation for a 15-

year period. This appears to be, this $416,000 ap-

pears to be the Court's determination of the present

value of the contract, the present value in 1958 of

plaintiffs' contract, which the Court has concluded

was violated. The value, in other words, of a fifty

per cent interest in the Gallagher properties.

Now, from this point on the Court can take one

of two courses, neither of which appears in the

Court's computation. If this is the present value

of the profits of the business and the Court ap-

plies the rule of damages indicated at the June 12

hearing, relating to a breach of a contract, to enter

into a going business, then I submit that the $416,-

000 should be adjusted to take account of the cost

of performance on the part of the plaintiffs, so as

to determine the net damage suffered by the plain-

tiffs in not being allowed to acquire the right to

receive the $416,000. The only adjustment the

Court has made in this figure is deduction for a

certain interest charge of $48,000. This is the
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Court's computation of one^half of the interest

which would be due the Gallaghers under the Duke
City-Gallagher contract. The Court has not, how-

ever, made any allowance for the cost to the plain-

tiffs of performing this contract, the cost to the

[13] plaintiff of getting the right to receive the

$416,000, except for this one interest charge. How
could the plaintiff have acquired this $416,000 un-

der the contract. The plaintiff would have been re-

quired to invest

The Court: Is it your understanding I didn't

deduct depreciation, which covers the cost of ac-

quiring the plant?

Mr. Enersen: No, your Honor.

The Court: Well, I certainly did.

Mr. Enersen: I do not contend you failed to

deduct depreciation.

The Court: Well, the cost of the acquisition is

covered in the depreciation.

Mr. Enersen: This, I believe, is an erroneous

assumption on the part of the Court. It is true

that after a person makes an investment in a busi-

ness, has his capital tied up in a business, he can

through depreciation over a period of time recover,

piecemeal, the amount of the investment, assuming

that the profits are sufficient to pay the deprecia-

tion and the cash position of the business is such

that the depreciation can be withdrawn from the

business and paid to the proprietor. But in order

to get the depreciation the investor must put the

money into the business in the first place.
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The Court: If he puts the money in and you

charge it out by way of depreciation, if you are

to charge him for the [14] investment and depre-

ciation you take it twice. It is only invested once,

and when you take it out by way of depreciation

you have liquidated your investment, charged it to

depreciation.

Mr. Enersen: I don't contend there is any right

to a double deduction, your Honor. Let's take de-

preciation allowance for the 15th year, assuming

this is a 15-year program, and the depreciation

schedule is set up on a 15-year basis, which the

Court has assumed, there will be in the 15th year

a payment back to the plaintiff, under the Court's

assumption, of one-fifteenth of the original invest-

ment. But that one-fifteenth of the original invest-

ment will be invested in the business in cash and

at risk for 14 years, and there is no allowance in

the Court's computation for the earning power

which that part of the investment would have if

it were not invested in this business. If the plain-

tiff were to have acquired the right to receive this

$416,000, the plaintiff would have had to put up

325,000 as her share of the purchase price, which

admittedly she would eventually get back, under

the Court's assumption, through annual deprecia-

tion allowances; but one-fifteenth would be invested

for 14 years, one-thirteenth—one-fifteenth for 13

years, another one-fifteenth for 12 years, and of

course so on down the line. And the earning power
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of that investment had to come out of the plain-

tiff's resources. If the plaintiff had $325,000 in

[15] a savings account and had to take it out of

the savings account to put it in this business, then

of course the plaintiff was going to lose the savings

account interest, and in return she would get this

profit which the Court has computed. On the other

hand, if the plaintiff were required to borrow the

money it would be necessary for the plaintiff to

pay interest to somebody or other, and that inter-

est charge would be a cost of the investment to

the plaintiff. I submit the computation of the

Court therefore has stopped short of a complete

process in determining the net damage to the plain-

tiff, failing to be allowed to acquire the $416,000,

under the discounted net profits formula which

the Court has adopted. In addition to the 325,000,

which was the contract purchase price, the plain-

tiff would have been required to put up her share

of the working capital and the Court has found

she obligated herself to do so. The record shows

that working capital for this enterprise would be

in the order of $700,000, and her half of the work-

ing capital would be $350,000. That 350,000 was

not coming out by way of depreciation, your Honor,

it is recovered only when the business is liqui-

dated. Working capital is constantly needed, as

the testimony shows, and therefore in addition to

the 325 which she would get back through depre-

ciation, the plaintiff would have been required to

find and invest $350,000, which would remain in
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the business for 15 years. [16] And this same com-

putation needs to be made with regard to that

particular part of the investment in the business.

The interest charge which the Court has deducted,

$48,000 interest charge, almost implies that there

should be a deduction of the investment, because

that is a part of the contract price paid to the

G-allaghers; and the Court has deducted the inter-

est but failed to deduct the capital.

The Court: The difficulty is, Mr. Enersen, you

are assuming that 4.71 figure that I used was with-

out the deduction of all these items, and it is after

deduction, it is a net profit I have used there. And

your assumption is, and I don't blame you for mak-

ing it, because perhaps it hasn't been spelled out,

but all these matters were argued, they were testi-

fied to, exhibits put in about them, and I consid-

ered those in reaching the $4.71. I believe the ba-

gels were up as high as $8 on their calculation,

after depreciation. And of course the figures on

the other side were down to very much below what

I ultimately came up with. But all these things

were considered in reaching the $4.71 figure.

Mr. Enersen: The Court considered the loss of

interest on the investments that the funds might

have been

The Court : No, I didn't, because I don't believe

that is sound in this particular instance; but I

mean the cost of getting the gross figure which

has to be deducted [17] from the gross figure to

get the net. The assumption that they would bor-
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row $325,000 and pay interest on it, I did not, be-

cause I don't think that is this particular case.

Mr. Enersen: That wasn't included in the 4.71?

The Court: No.

Mr. Enersen : I don't suppose any allowance has

been made for the cost of acquiring the fluids

needed to put up the working capital?

The Court : That was taken into account, as well

as I could calculate it.

Mr. Enersen: Interest charges on the working

capital ?

The Court: Yes, as nearly as I could compute

it. Necessarily, not having any knowledge myself of

these things, I was driven to considering the testi-

mony of the people on both sides and accepting the

figures and making the deductions that I thought

sound.

Mr. Enersen : In looking at the 4.71, your Honor,

and doing some computation in regard to it, we

notice that it represents exactly splitting the differ-

ence between the assumed net profit, according to

testimony supplied by the two parties.

The Court: It wasn't arrived at that way, and

I don't know that that is true.

Mr. Enersen: You have before you a computa-

tion by the defendants showing a net profit of $1.41

per thousand, [18] and a computation by the plain-

tiffs shoving a net profit of $8.01, as your Honor

just said. Those two added together make the sum

of $9.42, half of which is $4.71.

The Court: $9 and what?
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Mr. Enersen : 42 cents.

The Court: It wasn't calculated that way.

Mr. Enersen: This was accidental, I take it?

The Court: It certainly is, and I don't know, in

the first place^-I am accepting your statement what
the figures are in the respective exhibits, but that

is not the way it was calculated.

Mr. Enersen: I can give your Honor the refer-

ences.

The Court: Would you do that?

Mr. Enersen: to the exhibits in a moment.
I will ask Mr. Pfister to find them for me.

I would like to proceed to a different type of

discussion of this $416,000, your Honor. As we all

know, this was a contract for acquisition of a fifty

per cent interest in a piece of property. It was
also property that happened to be operated for a

profit in a business. The ordinary rule for the

computation of damages for breach of a contract

to sell property, as we all know, is the value of

the bargain, how much was the property worth,

how much was it going to cost if it were pur-

chased imder the contract, and the damages of

course are the difference. Therefore, it would be

perfectly [19] appropriate in coming to an analy-

sis of damages from this point of view for the

Court to go through the type of computation which

is set forth in Finding 19F and arrive at a figure

representing the value of the business, the present

value of the business, based upon discounted antic-

ipated future profits. This we agree is a customary
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and proper method of evaluating a forestry busi-

ness such as this. We don't agree with the Court's

application of that formula, as we have said, we

think the 416,000 requires a substantial adjust-

ment to be a correct statement of present value,

but passing that, the point I wish to make is that

it would be proper for the Court to go through

this type computation to arrive at a figure repre-

senting the value of the business, which was the

subject of the contract. And the $416,000 could be

used as a representation of the value of a one-

half interest in the Gallagher properties in the fall

of 1958. I believe, your Honor, that is exactly what

the Court, has done. Although talking about dis-

counting profits of a business, I believe what the

Court has done is to use a customary method of

evaluating the business and has found $416,000 as

being the present value in October, 1958.

If that is the case, the second step in the process

of computing net damages of course is to deduct

plaintiff's cost of performance. In this respect

again, the Court has gone part way, by deducting

the interest charge which the [20] plaintiff would

be required to pay to the Gallaghers, but the plain-

tiffis also obligated, if it had carried out the

contract, to pay $325,000, being one-half of the

purchase price. I submit therefore there should

be a deduction of 325,000 from either the 416 or

the 367, depending upon whether the interest should

also be deducted.
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Where does this lead. This would lead to a con-
clusion that the business, which was the subject
of this contract, was worth, in October, 1958, twice
416,000, or $832,000; and that plaintiffs' interest
in the business of course was worth 416,000. Let
us suppose, your Honor, that I am the owner of
a piece of real estate and have agreed to sell it

to my friend for a price of $325,000, and my friend
asks me to perform my contract and I refuse, and
my friend sues me for a breach of contract; and
comes in with creditable testimony that the prop-
erty was worth $416,000 at the date of the breach,

and the suit against me for damages, instead of

specific performance, would of course produce the

judgment on those facts equal to the difference

between what the property was worth and what
my friend would have had to pay me if I had
fulfilled my contract, the difference of course be-

ing $91,000. Your Honor, I submit this is exactly

that case. The plaintiff, according to this testi-

mony, was entitled under the contract to receive

something worth 416,000. And in order to receive

it. the plaintiff, under [21] the contract, would
have been obligated to pay the defendants $325,000.

Tf the finding is allowed to stand as it is, your

Honor, the result mil be that the Court, will have

transferred to the plaintiffs one-half of the value

of the business, whether we talk about it as dis-

counted future profits or as present real estate

value, the Court will have transferred one-half of

the value of the business to the plaintiffs and de-
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fendants will have paid for all of the business.

The defendants will be out $650,000 for their $416,-

000 half, and the plaintiffs will be out nothing for

their $416,000 half.

I call your Honor's attention to the Court's find-

ing as to the contract, top of page 6, in finding

12A. The contract is there described as an option

to purchase an undivided half interest in the Gal-

lagher property by paying to the defendants one-

half of the purchase price paid or agreed to be

paid by defendants to the Gallagher property, pay-

able in the manner provided for in the defendants'

agreement to purchase.

I call your Honor's attention to the finding as

to the breach of the contract, which the Court has

found, top of page 8, it is recited: That the plain-

tiffs elected to exercise their option to purchase a

half interest, and offered to pay one-half of the

purchase price.

Then the Court finds in Finding 17 that the de-

fendants [22] refused to carry out that contract.

So that breach which the Court has found was

the breach of a contract whereby the plaintiffs

could have acquired their half interest and would

have paid half the purchase price.

In closing I should like to call the Court's atten-

tion again to the fact that the only testimony in

the record as to the value of this property is the

plaintiffs' testimony that it was worth $500,000 at

the time of the breach of the contract. There is

also evidence in the record that the Gallaghers had
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offered the property for sale shortly before that

time at $500,000. We know of course that the de-

fendants paid $650,000 for it. The Court has now

found, according to my interpretation of the find-

ing, that the property was worth $832,000 in Octo-

ber, 1958. I submit, your Honor, that in the judg-

ment for the breach of the agreement the only

amount which the plaintiffs are entitled to receive

is the difference between the value of the half in-

terest, or $416,000, according to the Court's finding,

and the cost of a half interest, which was 325,000,

making a net of $91,000.

I shall reserve my comments on the plaintiffs'

motions until I hear from the plaintiffs.

Mr. Romley: If the Court please, I think per-

haps the only matter to which I should now ad-

dress myself relates to the argument made here

that the Court should have reduced [23] in its final

computation the award of $3 per thousand board

feet for the so-called Duke City-Aztec, on account

of risk and hazard, and also on account of an item

counsel has referred to this morning as the carry-

ing cost on that item, which he seeks to reduce to

the extent of $30,000.

It would appear, if the Court pleases, that coun-

sel has overlooked the fact that these items about

which he complains, and says should be further

reduced, in fact were taken into consideration by

Gallagher and by the defendants when they en-

tered into their contract of August 9, 1957, in that
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there is provided therein an item of $75,000, I am
sure the Court will recall, that was denominated

G and A, general and administrative expense. Out

of that one item alone many factors, many items

were to compensate the Gallagher company for

that loss. This $75,000 I submit, if the Court

pleases, encompasses everything that has been raised

here in the way of carrying cost or risk and haz-

ard that can be paid under that contract.

Now, I do believe, if the Court pleases, that

very little if anything new has been said this morn-

ing over what appears in the lengthy briefs that

have been submitted and analyzed and answered

and considered by the Court.. The supposition made

by counsel of the ownership of a piece of real estate

I think has absolutely no application here, because

it was not just the purchase of a parcel of real

[24] estate, it was the purchase of a going busi-

ness, with the knowledge and intention of all par-

ties that that business would be operated as a

business and would be operated at a profit as the

parties contemplated. That brings us squarely to

the Martin versus La Fon case. And just by way

of analogy, let us assume that I undertake to buy

a grocery store or a chain of grocery stores, and

the real property and the groceries, the tangible

personal property, is a total of $650,000, and if

T grant Mr. Enersen an option to purchase that

he can hold me for any damages he sustains, not

say it is worth only $650,000, and therefore since
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you had to pay half of that there is no loss to me,
but he can well argue that the profit at which that
business would be operated is what he has lost as
the result of my breach, and accordingly can hold
me liable in damages.

As I say, I don't think there is anything new
that has been added here and I won't, unless the
Court feels he wants me to point to specific points,
we will submit it on what we have said.

The Court: Did you want to respond to that
before he takes up his motion?

Mr. Enersen: I should like to, your Honor.
The contract between the Gallaghers and the de-

fendants does provide, as Mr. Romley has correctly
stated, for annual payment of $75,000 in addition
to the other payments. And [25] is described in
the contract, which is Exhibit 5, for general and
administrative overhead expenses, not including
foreman or superintendents. Whatever was contem-
plated as having been covered by the $75,000, and
we don't know, it is clear that it could not have
covered the results of the amendment of the agree-

ment by which the Gallaghers were obligated to

carry the inventory until date of shipment, My
only point, your Honor, by reason of that amend-
ment, an additional cost of performance was im-
posed upon the Gallaghers and our evidence in

the case that that cost was in the order of $30,000.

That could not have been contemplated in the $75,-

000 annual charge because it wasn't included in

the original contract.



George H. Nagel, et ah 167

As far as risk and hazard is concerned, of course

everybody entering into a contract calling for per-

formance in the future will do his best to take

into account all the risks that are involved in carry-

ing out the contract. And I assume, as Mr. Rom-
ley says, the Gallaghers and the defendants here

both had in mind certain risks and hazards which

might be encountered in their carrying out that

contract as between themselves. The risk and haz-

ard I am talking about is an entirely different

matter. The Court has assumed that some 50-odd

thousand million feet of timber would be proc-

essed in the Gallagher mill after the Gallagher

mill was acquired by the plaintiffs and defendants

under the Court's finding, and that they had agreed

this timber would be [26] processed in accordance

with the same terms and at the same prices as set

forth in the Gallagher contract with the defend-

ants, which was the $3 profit figure. The risk and

hazard that is involved in assuming that that tim-

ber will be available so that the plaintiff will be

entitled to her $3 profit figure, is an entirely dif-

ferent risk and entirely different hazard than any

that could be contemplated between the Gallaghers

and the defendants. If the timber should burn

down, that timber would never go through the mill,

Mrs. Nagel and the other plaintiffs would never

receive the $3 payment. If the mill itself should

burn down it couldn't be processed through that

mill, and again the $3 would never be earned. The



168 Maurice Liberman, et al. vs.

only risk and hazard the defendants and the Gal-

laghers took account of was the risk in performing

the contract if the timber were available. But in

applying that profit figure in an assumed volume

of timber processing, imder the Court's contract

between the defendants and plaintiffs, the Court

must take into account the additional hazard that

the timber may never be there and that the $3

may never be earned.

Coming back to Mr. Romley's grocery store. Mr.

Romley undertakes to take this case completely

out of the ordinary contract for sale of real estate

by assuming it is a growing business and some

other measure of damages applicable. The damages

he expresses, I believe, was whatever the purchaser

[27] in his illustration might have lost, however

it is computed. And we then look at the $416,000

as the Court's assumption of the profits which

would have been derived by the plaintiff from her

half of this going business. And of course the ap-

plication of the rule of Martin versus La Fon is

what Mr. Romley seeks to use in this case. But

even in cases where discounted future profits are

the measure of damage, the Rule is consistently

that the cost to the plaintiff of performing the

contract should be deducted from the profits which

he anticipates would be received. We have cited

two cases in our brief on that very point, one of

them being a 1932 Arizona case, in which there was

a breach of a contract to do certain hauling. And

it appears they contemplated a certain number of

trips



George H. Nagel, et al. 169

The Court: That is Bradbury versus Matson?

Mr. Enersen: Yes, your Honor.

The Court : I remember the case.

Mr. Enersen: Your Honor will recall that the

cost of performing the trips was deducted from

the profits to be obtained. The other, the theater

case, I assume the Court is familiar with that, the

Tenth Circuit case, Loew's, Incorporated, against

Cinema Amusement

The Court: The reason I say I remember the

Bradbury against Matson, I happened to be there

during part of the trial when Judge Jenckes tried

it. It is a very short case [28] by way of testi-

mony and ended up in the Supreme Court with

the Rule that you are urging here.

Mr. Enersen: And I think it's still the rule in

Arizona. The theater case, to the same effect, when

computing the damage resulting from a breach of

a contract for future profits, the cost of obtaining

those profits must be deducted. And the restate-

ment, which we cited, is precisely to the same ef-

fect, that if any saving is accomplished by breach

of the contract that saving must be deducted from

the damages.

I am willing to submit this part, your Honor.

The Court: Mr. Romley, you have your motion?

Mr. Romley: My motion, yes.

The motion made here by the plaintiff and filed

after the motion of the defendants was filed, seeks

to have the judgment amended and the findings

amended in such manner as to allow a recovery

at the rate of $3 per thousand board feet for 21,-



170 Maurice Liberman, et ah vs.

217,000 board feet of so-called Duke City-Aztec,

and also seeks to have a similar amendment to dis-

count to present worth only those sums that will

accrue after January 1 of this year. We think it

should be after this date, but giving the defend-

ants the benefit of the doubt because of the state-

ment in evidence, we feel that should be discounted

as to those that come forward in the future.

With regard to the first motion, if your Honor

please, I know there was a lot of testimony in the

record with [29] respect to what was owed or

what wasn't owed, and whether in fact it was

owed, in the way of Duke City-Aztec, as the result

of their so-called pooling agreement between the

Gallaghers and the defendants. The Court has found

that it was not owed by Duke City to the Galla-

ghers and we do not quarrel with that finding. The

fact remains, however, and we submit to the Court

from the evidence that it is clear that is the situa-

tion, that that amount of timber is still standing

in the forest. It was never cut down in September

of 1958 or in October or November, 1958, when the

contract was finally signed, and was still avail-

able to be milled. I think that is pointed out in

Exhibit 13, where the one that shows the available

timber by years. Under the position we took at

the trial and in our briefs, were we correct, we

would have been entitled to recover $4.71 under

the Court's finding, on the 21,000,000 feet. We con-

cede it should be reduced to the 3 dollars, because
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it falls in a different category and it is not Forest

Service timber or Aztec timber and is Duke City

timber, for which we should be allowed to partici-

pate to the extent of one*-half of the profits on

the 21,217,000 board feet, and I do believe upon

further consideration the Court will recognize from

that exhibit and from all the testimony in the trial

that that is timber still in the forest, in the vari-

ous categories we showed. We showed a number of

board feet in Duke City-Aztec, [30] Gallagher-

Aztec and the Forest Service-Aztec, existing and

also the amount of future timber in the way of

Forest Service contract to be awarded on May
31st, 1960, and under future Forest Service con-

tracts. We think that alloAvanee would be proper.

As to the matter of present worth. The only

reason for the rule which requires a party who

is entitled to recover damages, either for tort or

for breach of contract, to discount the money re-

ceived to its present value is based upon the sound

proposition that if I am entitled to receive money

over a period of 15 years and I receive it now,

or adjudged by the Court, entitled to receive it now,

that to the extent I receive it in advance of the

time I would otherwise have received it, I am get-

ting a benefit unless I discount it to present value.

That applies in this case, if your Honor pleases,

as to only 13 of the 15 years, because, as a matter

ox fact, two and a half years are already behind

us. And in discounting its present value the Court
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discounted it for the entire period of 15 years.

That is why we presented all of these exhibits at

the trial; we presented one exhibit showing what

it would be discounted to on the basis of one year

after the date of the trial. We overlooked at that

time pointing out to the Court that one year had

already expired. As to that one year behind us,

as of the date of the trial, it should not have been

discounted. But [31] upon further reflection and

consideration, and recognizing the Rule we have

mentioned, we believe that we are sound in assert-

ing that it should be discounted only as to the 12

and a half—I say giving the defendants the bene-

fit of the doubt as to the years, 12 and a half or

13 years to accrue in the future.

I find one statement here in the Restatement of

Law of Torts, Section 924, Comment D on page

635. It doesn't say exactly what I am stating now

to the Court, but the reasoning there indicates

the argument we are making is sound, and I quote:

"In ascertaining the present worth of the future

loss of earnings, that is, in discounting the recov-

ery because future losses are paid for in advance,

the rate of discount is based upon the current

return upon long term investments if the prospec-

tive losses are long continued." We say here that

the reason for discounting it is because they are

paid for in advance. As to the two years behind

us, there is no payment by the defendants in ad-

vance after recovery on these judgments, that is
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money we would have earned in the year 1959 and

in the year 1960, and would have had in our pocket,

and additionally add six months to this year.

Another statement to which I wish to direct your

Honor's attention is the case of Fuller versus Royal

Casualty Company, Supreme Court of Missouri,

reported in 196 SW, at page 755, a breach of con-

tract case, reading" from page 763, [32] syllabus 6

there: "The further point is made that since the

damages for which the judgment was rendered was

composed of monthly installments due and not due

at the date of its rendition, the trial court erred

in not finding the then present worth of those

sums not due, according to the life tables, and in

not rendering judgment for only the aggregate

of the installments then due with interest thereon,

and the then present worth of those installments

not then due. In other words, I understand coun-

sel to contend that the trial court should have

deducted from each monthly installment not due

at the date of the judgment a percentage equal

to six per cent per annum from that date until

due, according to the contract, and then have ren-

dered judgment for an amount equal to the in-

stallments then due with interest, plus those not

then due, less said six per cent deduction. That

contention of counsel, in my opinion, is well

founded. It is based upon sound reason and com-

mon justice. While it deducts six per cent per an-

num from the monthly installments not due him
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at the date of the rendition of judgment, yet it

gives him those portions of his salary before due
from one month to many before he could have col-

lected them had the contract not been broken, and
had he worked all that time."

I think we might analogize this situation to one

that might, if I were injured as a result of an

automobile collision and two years elapsed from
the date of my injury to the date of the trial, and
I sustained a loss of earnings, [33] let's say $30,000

a year for those two years, and the evidence would

support a finding by the court or jury that I am
permanently injured and my life expectancy is 20

years and I would receive in the future for an

additional 20 years $20,000 per year. Certainly the

Court should discount the money that I would

earn, that I would have earned and received over

the ensuing 20 years, following the date of trial,

to its present worth, because I am being awarded

that amount of money. But there is no sound or

logical reasoning, if the Court pleases, to discount

the two years' earnings for $40,000 I would have

earned from the date of my injury to the date of

trial, during which time I was completely disabled.

I think it is perfectly logical and we submit that

the judgment and finding should be amended ac-

cordingly. I did not know whether the Court would

feel that any modification or amendment or change

in the findings and judgment should be made, or

if one is made whether it should be made after

the first year, or if made, whether it should be
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made after the second year. So I contended, and

supported by affidavit, the various tables which I

did. The one that we contend for here is that the

reduction of present value should be made after

January, 1961, because 1959 and '60 had already

accrued. Had we been allowed interest from the

day of the breach, which is a matter we presented

earlier, this point would not be sound, but not hav-

ing been allowed [34] interest from that date that

we should not be discounted further.

Mr. Enersen: If the Court please, I have the

record references to those two profit computations

which I mentioned in my opening statement. Plain-

tiffs' Exhibit 12 shows a computation which ends

at the bottom of the right-hand column with a

heading entitled "Projected Profit After Deprecia-

tion, $8.01 Per Thousand." Plaintiffs' Exhibit 12.

The Court : What is the other one %

Mr. Enersen : Defendants' Exhibit Q, your Honor.

The Court: Q?
Mr. Enersen: Q. It was entitled, "An Analysis

of Computations and Adjustments Shown on Plain-

tiffs' Exhibit 12."

The Court : I have it.

Mr. Enersen: The next to the last line at the

bottom of the right-hand column is entitled, "Profit

Per Thousand $1.41."

As I said earlier, the sum of those two figures

divided by two equals $4.71.

Now, your Honor, if I may address myself to

the plaintiffs' two motions.

The Court: Proceed.
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Mr. Enersen : The first motion relates to a quan-

tity of timber which the Court has found should

not be included in the volume of timber to be proc-

essed through the Gallagher [35] mill, upon the

assumption that the plaintiffs and the defendants

had acquired the mill jointly and operated it to-

gether. This point, your Honor, places me in a

very unfortunate position. I don't say it is dim-

cult, but it is unfortunate. I do not agree with

the Court's computation, as I have said, and I be-

lieve it is incomplete in a number of respects. But

I am bound to say to your Honor that I believe

the theory which the Court has applied and with

which, as I say, I do not agree, is inconsistent

with the exclusion of the 21,000,000 feet. I do not

have anything to add to that except to say that it

then presents a question whether there is 71,000,000

feet available in the Duke City-Aztec property.

At the time of the trial none of that timber had

been cut, so there was no evidence before the Court

as to how much timber was actually available,

based upon the experience, which of course is the

only real test of cutting and milling. Since the

trial there has been substantial cutting of that

Duke City-Aztec, and upon a new trial it would

be possible to present evidence based upon actual

experience as to whether, and if so, to what extent,

there might be a deficiency in the 71,000,000 feet,

which must be found in that Duke City-Aztec if

that total amount is to be included in the volume
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processed through this mill under the Court's

theory. At the time of the trial there was evidence,

based upon estimates and of course upon computa-

tions, from which [36] the Court may have con-

cluded that that timber was not available. And if

that is the basis of the Court's exclusion of the

21,000,000 feet, I of course agree. However, one

of the reasons we think a new trial as to damages

would be advisable would be for the Court to have

before it evidence of actual experience in the mill-

ing and cutting of this Duke City timber, which

of course is a very important part of the damages

that have been computed by your Honor.

With respect to counsel's second point, it is to my
mind just another method of trying to get interest

from the date of the breach. When counsel sub-

mitted his proposed findings in the first instance

he undertook to obtain interest from the date of

the trial. At the hearing on June 12th in Tucson

when the Court pointed out that was not proper,

coimsel undertook to obtain interest from Decem-

ber, 1960, which was the date when your Honor

announced his conclusion, and your Honor, in my

opinion, quite correctly held this being a contract

case and the contract rule being interest is allowed

from date of judgment in a case of a trial by the

Court, the Court determined that interest would be

allowed from the date of judgment. And with that

of course we thoroughly agreed. Now the plaintiff

is making an effort to get interest, not from the
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date of trial, but from the date of breach. All this

computation about whether you discount it or don't

discount it for the first [37] two years is just an-

other method of obtaining interest for that period

of time. His citations all relate to tort cases, or as

I understood that Southwest case, it sounded like

a case where there was a contract for the payment

of a liquidated sum of money over a period of

time, as for example, a contract of employment.

The reference to the restatement was of course a

reference to the Tort Rule.

We submit, your Honor, that in this case we have

a contract case, a breach of contract for the sale

of property, according to the Court's finding, and

the only purpose for which future profits are con-

sidered is to determine the value of the contract to

the plaintiff at the time of the breach. And this

is a step in the process of determining the amount

of damage suffered at the time of the breach. We
submit therefore that there is no basis whatever

for allowing interest from that date.

In closing, your Honor. I should like to sum-

marize by saying that if the Court's award is al-

lowed to stand the result will be this: For her half

of the interest in this business the plaintiff will be

entitled to $416,000 without a penny of cost to her-

self. For his half of these profits the defendant

will be entitled to $416,000 at a cost of $650,000.

And I submit, your Honor, the damages on that

basis are grossly excessive.
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Mr. Romley: I heard no answer to the reason-

ing and [38] logic of amending the findings and

judgment so as to allow a discounting to present

worth of only the years in the future and not the

years behind us. True, counsel says that is a means

of recovering or seeking to recover interest from

the time of the breach. It is not exactly correct to

say that. We are saying that the evidence shows

we have sustained damages in the amount shown

in 19F, in 1959 of 58 or $59,000, and in 1960 of a

different figure. Of those sums of money, but for

the defendants' breach, we would now have the

1962 and '3 and '4 and so on, that we have no re-

ceived we should reduce to present value. As I

say, there has been no answer.

With respect to the item on the additional 21,217,-

000 feet, and as to availability, that was timber un-

der contract, Aztec timber actually under contract.

It was there, it was available, there was no evi-

dence in the record to the contrary, and we submit

as to that we are entitled to the profit on one-half

of that timber. It is an item of about $31,000 in

round figures.

The Court: In your presentation of it that 21,-

000,000 feet was not presented in Duke City-Aztec.

Mr. Romley: I beg your pardon?

The Court: In your exhibits on the trial that

was not presented in Duke City-Aztec.

Mr. Romley: That is correct, your Honor, we
presented it, it is Gallagher-Aztec and we said it

was owed by Duke City [39] to Gallagher. The
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Court found to the contrary. But it was there in

the forest, if it wasn't there as Duke City-Aztec

—

as Gallagher-Aztec, then it was there as Duke City-

Aztec. If Duke City did not owe it to Gallagher

it still remains Duke City's timber, which would

have been milled the same as the other Duke City

timber and on which we would have realized a

profit jointly of $3 per thousand. I confess it was

not presented as Gallagher-Aztec, but the aggregate

of Duke City and Gallagher-Aztec are the figures

for which we now contend and they would include

the 21,000,000 feet,

Mr. Enersen: If the Court please, I would like

to comment briefly on that last statement. It is true

there was a contract in evidence between the owner

of the timber and Duke City. That contract referred

to a total of 60,000,000 board feet. The 71,000,000

odd which is necessary to obtain in order to add

the 21,000,000 is simply based upon some testi-

mony of assumed over-runs. And at the time of

the trial there had been no cutting of that timber.

The only thing that was in evidence was the con-

tract, which was 60,000,000 board feet, and testi-

mony as to the possibility of over-runs. And my
suggestion about this matter, your Honor, is now

there has been actual cutting and it can be deter-

mined whether the 60,000,000 board foot contract

will or will not supply enough timber to make up

the extra 21,000,000. [40]

Mr. Romley: Your Honor, I hate to keep get-

ting up back and forth, but if I can say this and
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I would be happy to submit it. Counsel is mistaken

when he says, or probably doesn't have completely

in mind all of the facts relating to this Aztec tim-

ber, whether it be Duke City or Gallagher. There

was in the evidence there was 60,000,000 net log

scale on which there would have been an over-run

of about 15 per cent, which brought it to the 71,-

000,000 odd feet of net lumber recovery. Your

Honor will recall the evidence on that. And the

60,000,000 feet is correct, and his offer now to pre-

sent evidence because of the past experience comes

much as a surprise, because they could have pre-

sented the experience for all of the year 1959 and

for the first four months of 1960 at the time of

trial to show our computations and testimony were

in error. I am sure Mr. Pfister will recall how des-

perately we tried to get records of their experience

during that 16 months period and how they fought

us and succeeded in keeping us from getting such

evidence into the record.

Mr. Enersen : Your Honor, I have stated I think

that there had been no cutting of this timber at the

time of trial.

The Court: The matter will be submitted and I

will get on it promptly.

Mr. Pfister: We have one other short matter we

[41] would like to take up, your Honor, that is

the method for handling the supersedeas bond in

the event of appeal. We have agreed with Mr.

Romley, subject to your Honor's approval, that in

lieu of a supersedeas bond, to deposit the amount

agreed upon, which may or may not be changed
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in view of the motions which are now pending, to

deposit that amount with the First National Bank
of Albuquerque and obtain a certificate of deposit

made payable to the Clerk of Court, to be held

by the Clerk of the Court, and in the event the

judgment is affirmed, or to the extent it is affirmed,

the stipulation would provide that the Clerk would

turn the certificate over to the plaintiff.

The Court: The only problem I have is getting

the Clerk into something, unless he wants to agree

to it. It is perfectly all right with me, because you

gentlemen can agree on any method of supersedeas

that doesn't concern me, but I don't want to speak

for Mr. Loveless and say that is fine. I think he

should be consulted about that, and if agreeable

with him it is certainly all right with me.

Mr. Romley: Counsel approached me with this

proposal, if your Honor please. It amounts to a

cash supersedeas instead of a surety bond super-

sedeas. I can appreciate the Clerk's position and I

am willing to agree with counsel that if he is un-

willing to assume that responsibility perhaps we can

deposit that in escrow with the Phoenix bank, [42]

Phoenix Title & Trust Company, any one of the

trust companies there, and they can do the same

thing the Clerk is being asked to do.

The Court: I am sure you won't have any diffi-

culty in working it out as long as you are in agree-

ment.

Mr. Romley: May I say this, your Honor, and

I am sure counsel didn't mean to be incomplete in

his statement. It is not just the amount of the
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judgment that will be deposited, it is that amount

plus a sum we have anticipated as accruing interest

from the date of the judgment and anticipated costs,

that is correct?

Mr. Pfister: Certainly.

The Court: Very well. [43]

[Endorsed] : Filed August 28, 1961.

[Title of District Court and Cause.]

AMENDED FINDINGS OF FACT AND
CONCLUSIONS OF LAW

This action having been tried to the court with-

out a jury, the court hereby makes the following

findings of fact and conclusions of law:

Findings of Fact

1. At the time of the commencement of this ac-

tion plaintiffs George H. Nagel, Mabel J. Nagel,

Robert T. Jenkins, Georgia Mae Jenkins and James

Henry Nagel were citizens and residents of the

State of Arizona.

2. At the time of the commencement of this

action defendants Maurice Liberman, Joseph Gre-

vey and Jack Grevey were citizens and residents of

the State of New Mexico.

3. The amount in controversy exclusive of inter-

est and costs exceeds the sum of $10,000.00.



184 Maurice Liberman, et al. vs.

4. Plaintiffs George H. Nagel, Mabel J. Nagel,

Robert T. Jenkins and Georgia Mae Jenkins, gen-

eral partners, and Georgia Mae Jenkins, trustee for

James Henry Nagel, limited partner, at all times

herein mentioned were and they now are the sole

members of a limited partnership existing under

the laws of the State of Arizona and doing busi-

ness as Nagel Lumber & Timber Company.

5. Defendants Maurice Liberman, Joseph Grevey

and Jack Grevey at all times herein mentioned were

and they now are the sole members of a partner-

ship existing under the laws of the State of New
Mexico and doing business as Duke City Lumber

Company.

6. At all times herein mentioned plaintiffs were

and they now are engaged in the operation of a

business enterprise consisting of the purchase of

standing timber from within the exterior boundaries

of the Sitgreaves National Forest, the removal of

said timber to a mill at Winslow, Arizona, the

manufacture thereof into lumber, and the sale of

said product to the public.

7. On and prior to September 20, 1958, the New

Mexico Timber Company, a New Mexico corpora-

tion, the Arizona Timber Company, an Arizona

corporation, and the Bernalillo Lumber Company,

a partnership consisting of A. I. Kaplan and T. P.

Gallagher, partners, owned and engaged in the busi-

ness enterprise consisting of the purchase of stand-

ing timber from within the exterior boundaries of
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the Sitgreaves National Forest, the removal of said

timber to a mill at Winslow, Arizona, the manu-

facture thereof into lumber, and the sale of said

product to the public. Said corporations and part-

nership collectively hereinafter will be referred to

as "the Gallagher Companies" and said business en-

terprise, together with certain physical assets, ease-

ments, leases and timber contracts appurtenant

thereto, hereinafter will be referred to as the "Gal-

lagher Properties,"

8. Prior to September 23, 1958 the Gallagher

business operations and the plaintiffs' business op^

erations were substantially identical. Their timber

sources, physical plants, costs of operation, quan-

tity, quality and type of product were substantially

the same.

9. For many years prior to September 20, 1958,

plaintiffs and the Gallagher Companies had an

agreement whereby, in the event either the plain-

tiffs or the Gallagher Companies offered for sale

either of their respective above described business

enterprises, the other party would have the right

of first refusal to purchase the business enterprise

so offered for sale. During 1958 and shortly prior

to September 23, 1958, the Gallagher Companies

did offer the Gallagher Properties for sale. Pursu-

ant to said agreement plaintiffs and the Gallagher

Companies were actively engaged in negotiations

for the purchase of the Gallagher Properties.
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10. On September 10, 1958 defendants com-

menced negotiations for the purchase of the Gal-

lagher Properties. On that day T. P. Gallagher

advised defendants that the Gallagher Companies

had an existing oral reciprocal first refusal agree-

ment with the plaintiffs and that any sale to de-

fendants would be subject to plaintiffs' first refusal.

Thereupon defendants contacted plaintiffs and ar-

ranged for a conference which was held in Wins-

low, Arizona, on September 20, 1958.

11. At this conference plaintiffs and defendants

agreed that plaintiffs would give up their afore-

said right of first refusal and withdraw from fur-

ther negotiations for the purchase of the Gallagher

Properties; that defendants would then proceed to

negotiate a purchase thereof; that in the event de-

fendants purchased the Gallagher Properties, then

plaintiffs would have an option until April 30, 1959

to purchase from defendants an undivided one-half

interest in said Gallagher Properties by paying to

defendants one-half of the purchase price paid or

agreed to be paid by defendants to the Gallagher

Companies, payable in the manner provided for in

defendants' agreement of purchase; that in the

event plaintiffs exercised their said option, then

the business enterprise herein referred to as the

Gallagher Properties thereafter would be jointly

owned and operated by plaintiffs and defendants

for the purpose and in the expectation of making

a profit; and that defendants' privately owned

Aztec timber would be manufactured by plaintiffs
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and defendants in the newly-acquired mill under

the terms and at the prices specified in the milling

agreement received in evidence as plaintiffs' Ex-

hibit 5.

12. On September 22, 1958, defendants prepared

the document received in evidence as plaintiffs' Ex-

hibit 3 which the parties signed on September 23,

1958 and reads as follows:

"September 23, 1958

"Mrs. George H. Nagel

Nagel Lumber & Timber Company
Winslow, Arizona

"Dear Mrs. Nagel

:

"It is our understanding that you have a 'first

refusal agreement' with Arizona Timber Company
to buy out their Plant at Winslow; and, if you

turn down this option it is our understanding that

we are second in line to buy the Plant.

"It is now mutually agreed that in case either of

us (and by this is meant, the companies controlled

by the Liberman Group as one party ; and the Nagel

Lumber and Timber Company or any company con-

trolled by the Nagel Family as the second party)

will take-up the proposition made by Arizona Tim-

ber Company and buy out the Winslow Plant from

them, then our companies will have the option to

participate in that purchase on a fifty-fifty basis

at the same terms as the purchaser will get from

the Arizona Timber Company.
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"This option remains in force until April 30,

1959, and will be automatically extended for six

month periods unless cancelled by mutual consent.

"Very truly yours,

MAURICE LIBERMAN
Maurice Liberman

"Liberman Group

By: MAURICE LIBERMAN

Nagel Family

By: ROBERT T. JENKINS
"ML:rb"

12. (a) From the conversations and negotiations

of the parties carried on at the meeting of Sep-

tember 20, 1958 and from the language of Exhibit

3 in evidence the plaintiffs understood at the time

Exhibit 3 was executed by the parties, and the

defendants then knew or had reason to know that

the plaintiffs understood from such conversations

and negotiations and from the language of Exhibit

3, that plaintiffs and defendants had contracted

and agreed that plaintiffs would give up their

aforesaid right of first refusal and withdraw from

further negotiations for the purchase of the Gal-

lagher Properties; that defendants would then pro-

r-oed to negotiate a purchase thereof; that in the

event defendants purchased the Gallagher Proper-

ties, then plaintiffs would have an option until

April 30, 1959 to purchase from defendants an un-

divided one-half interest in said Gallagher Proper-
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ties by paying to defendants one-half of the pur-
chase price paid or agreed to be paid by defendants

to the Gallagher Companies, payable in the man-
ner provided for in defendants' agreement of pur-

chase; that in the event plaintiffs exercised their

said option the plaintiffs and defendants, in addi-

tion to operating the business would share equally

the obligation to provide any capital necessary

therefor, as well as share equally the profits and
losses of the business ; and that defendants' pri-

vately owned Aztec timber would be manufactured

by plaintiffs and defendants in the newly acquired

mill, imder the terms and at the prices specified

in the milling agreement received in evidence as

Plaintiffs' Exhibit 5.

13. At the time of the execution of Exhibit 3

by plaintiffs and defendants the business enterprise

herein referred to as the Gallagher Properties was

a going business earning and capable of earning

substantial profits, which plaintiffs and defendants

contemplated said business would continue to earn

in the future.

14. On September 23, 1958, plaintiffs released

the Gallagher Companies from their first refusal

agreement and withdrew from further negotiations

with the Gallagher Companies for the purchase of

the Gallagher Propertieis.

14. (a) Foliowing protracted negotiations in

New York between defendant Maurice Liberman

and the owners of the Gallagher Properties an
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agreement for sale of said Properties was: reached

on October 16, 1958 at about 2:00 A.M. subject to

final approval by both buyers and sellers at 11:00

A.M.

14. (b) In the early morning hours of October

16, 1958 plaintiff Mabel J. Nagel received a phone
call in Winslow from defendant Liberman in New
York. He requested that plaintiffs release defend-

ants from the option agreement and send him a

telegram to that effect as soon as possible. She re-

plied that she did not think she would do that

but would check with plaintiff Robert T. Jenkins,

and she did. At 8 :29 A.M. Mrs. Nagel sent Liberman

a telegram stating "Do not wish to release options

at this time."

14. (c) In a later phone call on October 16,

1958, Liberman told Mrs. Nagel the price of the

plant and timber but did not reveal that the terms

were credit rather than cash. He acknowledged

receipt of the aforesaid telegram and asked Mrs.

Nagel to come to New York. She replied that she

could not come. Plaintiffs did not see or hear from

defendants again until mid-November, 1958.

14. (d) On October 17, 1958 a tentative draft

of the purchase and sale agreement was executed by

defendants and the Gallagher Companies.

15. On November 6, 1958, defendants and the

Gallagher Companies entered into a written con-

tract whereby the Gallagher Companies agreed to
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and did sell and the defendants agreed to and did

purchase the Gallagher Properties.

15. (a) In mid-November, 1958, Jenkins ap-

proached Liberman for the purpose of discussing

defendants' purchase of the Gallagher Properties.

Liberman stated that he would be in Wins-low

shortly and would get in touch with Jenkins but

did not do so on account of illness.

15. (b) On December 23, 1958 plaintiffs asked

to see the contract for the purpose of deciding

whether or not to exercise their option, but de-

fendants refused to allow them to see a copy.

16. On January 6, 1959, plaintiffs for the first

time learned the terms of defendants' aforesaid

purchase, and on that day they advised defendants

they elected to exercise their option to purchase

said undivided one-half interest in the Gallagher

Properties and offered to pay one-half of the pur-

chase price. At the time of so electing the agree-

ment of September 20, 1958 between plaintiffs and

defendants was still in full force and effect, the

defendants had not been released from their ob-

ligations thereunder, and plaintiffs had done all

things required of them by said agreement. Also,

at the time of so electing, the plaintiffs were ready,

able and willing to consummate the purchase of

said one^half interest.

17. Defendants refused and ever since have re-

fused to allow plaintiffs to exercise such option and

acquire said undivided one-half interest.
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18. Plaintiffs claim that defendants owed the

Gallagher Companies timber (referred to in plain-

tiffs' Exhibit 9 as "owed by Duke City") from
which there would have been a net lumber recovery

of 21,217,000 board feet ; and they further claim that

they are entitled to share in the profits which said

21,217,000 board feet would have produced, com-

puted on the same profit basis as the Gallagher

Aztec and the Forest Service timber. The aforesaid

timber was standing in the forest and there would

have been a net lumber recovery therefrom to the

parties of 21,217,000 board feet; it was not "owed

by Duke City," but was owned by Duke City;

and plaintiffs are entitled to share in the profits

which it would have produced, computed on the

same profit basis as the Duke City Aztec and not

on the same profit basis as the Gallagher Aztec and

the Forest Service timber.

19. The present value of one-half of the net

profits reasonably certain to have been derived from

the operation of the Gallagher Properties by plain-

tiffs and defendants is the sum of $429,883.40. If

the parties had gone ahead pursuant to the agree-

ment between them:

(a) The Gallagher Properties would have been

operated during the years 1959 to 1973 inclusive,

at a joint profit to the parties of $3.00 per 1,000

board feet as to the Duke City Aztec and of

$4.71 per 1,000 board feet as to the Gallagher Aztec

and Forest Service timber.
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(b) There would have been a net lumber re-

covery to the parties of 71,880,000 board feet from

the Duke City Aztec, as to which the parties would

have derived a profit of $3.00 per 1,000 board feet

which would have produced a joint profit to the

parties of $215,640.00; and the share of plaintiffs

therein would have been one-half of that sum, or

$107,820.00.

(c) There would have been a net lumber re-

covery to the parties of 194,685,000 board feet

from what the evidence refers to as Gallagher Aztec

and Forest Service timber, as to which the parties

reasonably could anticipate a profit of $4.71 per

1,000 board feet. This would have produced a joint

profit to the parties of $916,966.35; and the share

of plaintiffs therein would have been one-half of

that sum, or $458,483.18.

(d) Plaintiffs' share of the aforesaid net pro-

fits aggregates $566,303.18; the present value of

this sum at the rate of 4% is $478,633.40.

(e) The interest which plaintiffs would have

been required to pay on the purchase price amounts

to $48,750.00. The net damage, therefore, is

$429,883.40.
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Conclusions of Law

1. This court has jurisdiction over the parties

and the subject matter of this action.

2. Plaintiffs and defendants entered into a valid,

lawful contract whereby the plaintiffs were granted

an option until April 30, 1959 to purchase from

defendants an undivided one-half interest in the

Gallagher Properties in the event of their acquisi-

tion by defendants.

3. Plaintiffs fully performed their part of said

agreement and on January 6, 1959 elected to pur-

chase from defendants said undivided one-half in-

terest in the Gallagher Properties in accordance

with the aforesaid agreement.

4. Defendants breached the aforesaid agreement

between plaintiffs and defendants by refusing to

allow plaintiffs to exercise their aforesaid option.

5. Plaintiffs are entitled to recover from de-

fendants, and each of. them, as damages for breach

of said contract, the present value of one-half of the

net profits reasonably certain to have been derived

from the operation of the Gallagher Properties by

plaintiffs and defendants.

6. Plaintiffs have been damaged in the sum of

$429,883.40 and are entitled to judgment against

defendants, and each of them, for said sum togeth-

er with interest thereon from the date of judgment

until paid at the rate of 6 per cent per annum.
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7. Some of the findings of fact heretofore made
necessarily involve matters of both fact and law. To
the extent that any finding of fact may be con-

strned more properly as a conclusion of law, the

same hereby is adopted and incorporated herein

as a conclusion of law.

Let judgment be entered accordingly.

Dated this 28th day of July, 1961.

/&/ JAMES A. WALSH,
IT. S. District Judge

[Endorsed] : Filed July 28, 1961.

[Title of District Court and Cause.]

MEMORANDUM RULING ON MOTIONS OF
BOTH PARTIES TO AMEND THE FIND-
INGS AND CONCLUSIONS AND TO
AMEND THE JUDGMENT, AND AN DE-

FENDANTS' MOTION FOR ADDITIONAL
FINDINGS AND MOTION FOR NEW
TRIAL AS TO DAMAGES

It will be helpful to preface the court's ruling on

the motions with a statement of the derivation of

the profit figures set out in Finding 19(a) of the

Findings of Fact made on June 20, 1961, of

$3.00 per 1,000 board feet as to the Duke City

Aztec and $4.71 per 1,000 board feet as to the

Gallagher Aztec and Forest Service timber.
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As to the Duke City Aztec, the $3.00 figure was
derived from the agreement between the parties re-

garding defendants' privately owned Aztec timber
which is set out at the conclusion of both Para-
graphs Nos. 11 and 12(a) in the Findings of Fact
made on June 20, 1961.

As to the $4.71 per 1,000 board feet, on the

Gallagher Aztec and Forest Service timber, the

court felt that the comparable operation of the

Nagels during the years 1952-59 was a sound

basis for estimating probable future profits of the

joint operations of plaintiffs and defendants, had

the contract not been breached. However, the court

determined that the plaintiffs ' claimed figure for

profit before depreciation, that is, $1,591,791.40.

(Plaintiffs' Exhibit No. 10), was too high and made
the following deductions: (a) Deducted interest

paid by Nagels in the 1952-59 period in the sum of

approximately $72,000.00; (b) While some manage-

ment expenses had been deducted in reaching the

$1,591,791.40 figure, it was estimated that the man-

agement expenses of plaintiffs' and defendants'

operations would be probably $5,000.00 per year

higher and, accordingly, $40,000.00 should be de-

ducted to make the Nagel experience more nearly

comparable; (e) The joint operation of plaintiffs and

defendants would require working capital with the

resulting interest cost thereon, and defendants'

estimate of $500,00.00 at a 6% rate would require

an additional deduction of $240,000.00 for the 8-

year period covered in Plaintiffs' Exhibit No. 10.
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The total of the deductions mentioned above,

$352,000.00, taken from the $1,591,791.40 left

$1,239,791.40; and when this was divided by the

Net Sales FBM of 140,956,000, the operating profit

before depreciation was $8.80 per 1,000 board feet.

The court found that the depreciation figure of

$874,928.00 arrived at in Plaintiffs' Exhibit No.

11 was sound, but since plaintiffs in Exhibit 11

spread this depreciation over a projected production

of 266,565,000 feet, while the court found the total

projected production to be only 245,348,000 feet,

the Court could not accept plaintiffs' figure of

$3.28 per 1,000 board feet. Spreading the deprecia-

tion of $874,928.00 over a production of 245,348,000

feet resulted in a figure of $3.57 per 1,000 board

feet.

Deducting from the anticipated profit before

depreciation of $8.80 per 1,000 board feet, the de-

preciation of $3.57 per 1,000 board feet left a prob-

able net profit of $5.23 per 1,000 board feet. How-

ever, since the calculation being made was of future

profits and there is always uncertainty and chance

in the future, the court determined to reduce the

probable figure by 10% or 52c. The result was a

finding of a profit to plaintiffs and defendants, had

the contract not been breached, of $4.71 per 1,000

board feet on the Gallagher Aztec and Forest

Service timber.
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Defendants ' Motions

Defendants' motion to amend Finding of Fact
No. 14(b), page 7, line 7, is granted. With that ex-

ception, the motion of defendants to amend the

findings of fact, to make additional findings of

fact, and to amend the judgment is denied.

The motion of defendants for a new trial as to

the issue of damages along, is denied.

Plaintiffs 7 Motions

It seems clear that the court must add to the

Duke City Aztec the 21,217,000 board feet which the

court found were not "owed by Duke City" to the

Gallagher companies. Indeed, counsel for defendants

conceded on the hearing of plaintiffs' motions that,

to be consistent in applying the theory used in its

decision, findings and conclusions, the court must

make this addition to the Duke City Aztec.

The court feels, further, that it is not justified

in reducing the future profits for the years 1959

and 1960 to present value, since the profits would

have been received by plaintiffs in those years had

there been no breach of the contract.

Accordingly, plaintiffs
7 motion to amend the find-

ings of fact and conclusions of law and to amend the

judgment is granted. Amended findings and con-

clusions are filed herewith and the clerk is directed

to enter an amended judgment forthwith that plain-
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tiffs recover from defendants the sum of $429,883.40,

with interest thereon at the rate of 6% per annum
from June 20, 1961 until paid.

[Endorsed] : Filed July 28, 1961

Title of District Court and Cause

March 1961 Term At Prescott

MINUTE ENTRY OF JULY 28, 1961

(Prescott Division)

Honorable James A. Walsh,

United States District Judge, Presiding

Civ-610 Prescott.

It Is Ordered that Defendants' Motion to Amend
Finding of Fact No. 14(b), page 7, line 7, is gran-

ted, and with that exception, It Is Ordered that

Motion of Defendants to Amend Findings of Fact,

to Make Additional Findings of Fact, and to Amend
Judgment is denied.

It Is Ordered that Defendants' Motion for a New
Trial as to the Issue of Damages Alone is denied.

It Is Ordered that Plaintiffs' Motion to Amend
the Findings of Fact and Conclusions of Law and

to Amend the Judgment is granted.

It Is Ordered that the Clerk is directed to enter

an amended judgment forthwith that plaintiffs re-

cover from the defendants the sum of $429,883.40

with interest at the rate of 6% per annum from

June 20, 1961 until paid.

*****
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[Title of District Court and Cause.]

Civil Docket Civ-610 Pet.

PROCEEDINGS
Date

1961

July 28—Enter Amended Judgment for the plain-

tiffs George H. Nagel, Mabel J. Nagel,

Robert. T. Jenkins and Georgia Mae Jen-

kins, general partners, and Georgia Mae
Jenkins, Trustee for James Henry Nagel,

limited partner, doing business as Nagel

Lumber & Timber Company, a limited

partnership, and Nagel Lumber & Timber

Company, a limited partnership, against

the defendants Maurice Liberman, Joseph

Grevey and Jack Grevey, co-partners, do-

ing business as Duke City Lumber Com-

pany, and Duke City Lumber Company,

a partnership, in the sum of $429,883.40,

with interest thereon at the rate of 6%
per annum from June 20, 1961, until paid.

Date Order or Judgment Noted 7/28/61

[Title of District Court and Cause.]

NOTICE OF APPEAL
Notice is hereby given that Maurice Liberman,

Joseph Grevey and Jack Grevey, co-partners, d.b.a.

Duke City Lumber Company, and Duke City Lum-

ber Company, a partnership, Defendants above

named, hereby appeal to the United States Court of

Appeals for the Ninth Circuit
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(a) From the final judgment entered in this

action on June 20, 1961.

(b) From the Orders, dated June 20, 1961, di-

recting Judgment to be entered in accordance with

the District Court's Findings of Fact and Con-

clusions of Law and directing the Clerk to enter

Judgment.

(c) From the Final Judgment entered in this

action on July 28, 1961.

(d) From the Orders, dated July 28, 1961, di-

recting Judgment to be entered in accordance with

the District Court's Amended Findings of Fact and

Conclusions of Law and directing the Clerk to enter

an Amended Judgment.

(e) From the Order, dated July 28, 1961, to

the extent it denied Defendants' Motion to Amend
the Findings of Fact, and to Amend the Judgment.

(f) From the Order, dated July 28, 1961, which

denied Defendants' Motion for a New Trial as to

Damages Alone.

Dated: August 25, 1961.

/&/ BURNHAM ENERSEN
/s/ FREDERICK O. KOENIG

Attorneys for Defendants

McCUTCHEN, DOYLE, BROWN &
ENERSEN

JENNINGS, STROUSS, SALMON &
TRASK

[Endorsed] : Filed August 25, 1961.
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[Title of District Court and Cause.]

CLERK'S CERTIFICATE

United States of America

District of Arizona.—ss,

I, Wm. H. Loveless, Clerk of the United States

District Court for the District of Arizona, do here-

by certify that I am the custodian of the records of

said Court, including the records in the case of

George H. Nagel, et al, Plaintiffs, vs. Maurice

Liberman, et al, Defendants, numbered Civ-610

Prescott, on the docket of said Court.

I further certify that the attached original docu-

ments bearing the endorsements of filing thereon are

the originals of said documents filed in said case,

and that the attached copies of docket entries and

minute entries are true and correct copies of the

originals thereof remaining in my office.

I further certify that said documents, together

with the original exhibits tranmitted herewith, con-

stitute the record on appeal in said case as desig-

nated, and the same are as follows, to-wit

:

1. Civil Docket Entries.

2. Complaint.

3. Answer.

4. Amended Complaint.

5. Answer to the Amended Complaint.
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6. Amended to the Answer to the Amended
Complaint.

7. Plaintiffs' Notice of Hearing on Motion to

Set for Trial Without a Jury.

8. Minute Order of July 14, 1959, setting the

case for trial.

9. Minute Order of July 16, 1959, vacating the

Order of July 14, 1959, and resetting the case for

trial.

10. Minute Order of January 26, 1960, setting

the pretrial hearing.

11. Minute Order of February 2, 1960, vacating

the Order of January 26, 1960, and resetting the

pretrial hearing.

12. Plaintiffs' Motion for Production of Docu-

ments and Notice of Hearing.

13. Reporter's transcript of proceedings at pre-

trial conference, February 5, 1960.

14. Deposition of Maurice Liberman (Vols. I

and II—see Plaintiffs' exhibits 14 and 17 in evi-

dence) .

15. Deposition of Mrs. George H. Nagel (see

Defendants' exhibit AA in evidence).

16. Deposition of Robert Thomas Jenkins (see

Defendants' exhibit AB in evidence).

17. Deposition of Joseph Rosenthal.

18. Deposition of Thomas Cavanaugh.

19. Deposition of Robin Bishop (see Defend-

ants' Exhibit B in evidence).
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20. Deposition of Yale Weinstein.

21. Plaintiffs' Interrogatories.

22. Defendants' Objections to Plaintiffs' Inter-

rogatories.

23. Minute Order of February 6, 1960, concern-

ing interrogatories, production of documents, and
trial of the case.

24. Minute Order of February 10, 1960, con-

tinuing date of trial.

25. Minute Order of February 12, 1960, extend-

ing Defendants' time to answer interrogatories and

to produce documents.

26. Minute Order of February 16, 1960, and va-

cating the order of February 10, 1960, and resetting

the case for trial.

27. Minute Order of February 17, 1960, vacat-

ing the order of February 16, 1960, and resetting

the case for trial.

28. Defendants' Answers to Plaintiffs' Inter-

rogatories.

29. Minute Order of March 23, 1960, vacating

Order of February 17, 1960, and resetting the case

for trial.

30 Transcript of proceedings at the trial, May

3, 4, 5, 6, 10, 11, 12 and 13, 1960, in 8 volumes.

31. Minute Order of June 17, 1960, extending

time for filing memoranda.

32. Minute Order of September 9, 1960, extend-

ing time for filing memorandum.
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33. Decision of the District Court, Deceiber 30,

1960.

34. Minute Order of January 4, 1961, concern-

ing proposed findings of fact and conclusions of law.

35. Minute Order of May 9, 1961, setting hear-

ing on proposed findings of fact and conclusions of

law.

36. Reporter's transcript of proceedings at hear-

ing on Findings of Fact and Conclusions of Law,

June 12, 1961.

36a. Schedule Showing Computation by the

Court of Damages Sustained by Plaintiffs.

37. Reporter's transcript of comments of Mr.

Enersen on the findings by the Court.

38. Findings of Fact and Conclusions of Law,

June 20, 1961.

39. Minute Order of June 20, 1961, directing

Clerk to enter Judgment.

40. Entry of Judgment in Civil Docket, June

20, 1961.

41. Plaintiffs' Motion to Amend Findings of

Fact and Conclusions of Law and to amend Judg-

ment Accordingly.

42. Defendants' Motion to Amend the Findings,

to Make Additional Findings and to Amend the

Judgment Accordingly, and Motion for New Trial

as to Damages Alone.
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43. Plaintiffs' Memorandum in Opposition to De-

fendants' Motion to Amend the Findings, etc.,

and for a New Trial as to Damages Alone.

44. Minute Order of July 5, 1961, setting oral
argument on post-trial motions.

45. Reporter's Transcript of Proceedings, July
20, 1961.

46. Amended Findings of Fact and Conclusions
of Law, July 28, 1961.

47. District Court's Memoradum Ruling on
Motions to Amend Findings and Conclusions and
to Amend the Judgment, and on Defendants' Motion
for Additional Findings and Motion for New Trial

as to Damages, July 28, 1961.

48. Minute Order of July 28, 1961, ordering the

Clerk to enter Amended Judgment, granting in part

and otherwise denying Defendants' post trial

motions and granting Plaintiffs' post trial motion.

49. Entry ofAmended Judgment in Civil Docket,

July 28, 1961.

50. Plaintiffs' Bill of Costs, Notice of Taxing of

Costs; Clerk's Taxation of Costs.

51. Notice of Appeal.

52. Stipulation for Deposit of Time Certificate

of Deposit in Lieu of Supersedeas Bond.

53. Designation of contents of Record on Appeal.

54. Order Extending Time to File Record on

Appeal and Docket Appeal, to and including No-

vember 18, 1961.
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55. Order Extending Time to File Record on

Appeal and Docket Appeal, to and including No-

vember 23, 1961.

I further certify that the following original ex-

hibits are transmitted herewith as a part of this

record on appeal, to-wit:

Plaintiffs' exhibits nos. 1 to 6, 7a to 7i, 8 to 14,

17, 20, 21, 22, 24, 25 and 26, in evidence; and 15,

16, 18, 19 and 23, for identification.

Defendants' exhibits A to K, N to Q, X, Y, Z, AA
and AB, in evidence; and L, M, and R to W, for

indentiiication.

Witness my hand and the seal of said Court thig

20th day of November, 1961.

[Seal] /s/ WM. H. LOVELESS,
Clerk,
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In the District Court of the United States

for the District of Arizona

No. 601—Civil—Prescott

GEORGE H. NAGEL, MABEL Y. NAGEL,
ROBERT T. JENKINS, and GEORGIA
MAE JENKINS, General Partners, and

GEORGIA MAE JENKINS, trustee for James

Henry Nagel, limited partner, doing business

as NAGEL LUMBER & TIMBER COM-
PANY, a limited partnership, and NAGEL
LUMBER & TIMBER COMPANY, a limited

partnership, Plaintiffs,

vs.

MAURICE LIBERMAN, JOSEPH GREVEY
and JACK GREVEY, Co-Partners, doing busi-

ness as DUKE CITY LUMBER COMPANY,
and DUKE CITY LUMBER COMPANY, a

partnership, Defendants.

TRANSCRIPT OF PRE-TRIAL HEARING
February 5, 1960

Tucson, Arizona

Appearances: For the Plaintiff, Messrs. Cox &

Cox, by Mr. James J. Cox, Jr. Moore & Romley,

by Elias M. Romley and Phillip A. Robbins. For the

Defendant, Jenckes, Jenckes, Strouss, Salmon &

Strouss, by Mr. Rex H. Moore and Mr. A. J. Pfister.

The Above Entitled Matter Came on for pre-trial

hearing before The Honorable James H. Walsh.

U. S. District Court Judge, [2]* at Tucson, Ari-

* Page numbers appearing at foot of page of original Reporter's

Transcript of Record.
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zona, on the 5th day of February, 1960, commenc-

ing at the hour of 1:45 o'clock p.m., and the

following proceedings were had, to-wit:

The Court: Everybody, I take it, is satisfied

with the pleadings as they stand now?
Mr. Romley: There is no answer.

Mr. Moore: We haven't answered the amended

complaint yet.

The Court: You are going to file an amended

answer ?

Mr. Moore: Yes.

Mr. Romley: Rex, can you file it by the middle

of next week?

Mr. Moore: Yes, if I can

The Court: Do you want an order permitting

it or is that understood?

Mr. Romley: That's understood.

Mr. Moore: I don't know when our time ex-

pires, we have been more or less fighting time on

depositions and other schedules and so forth.

Mr. Romley: There is no problem, just so we

have it a few days in advance of the trial.

Mr. Moore: If I can learn what you are trying

to plead here today, I will be better prepared to

answer it.

The Court: I will ask to start with, since there

seems to be some difficulty, you state if you will [3]

the contentions of yours and the other parties as

you understand them, and then Rex can answer that

and I will get a little close-up of just about what

11 lis thing is about.
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Mr. Roinley: In this case, if the Court pleases,

the plaintiffs seek to recover damages for the breach
of an agreement entered into by the plaintiffs and
the defendants on September 20, 1958, a memo-
randum of which agreement was signed three days
later on September 23rd. That memorandum is

attached to the amended complaint as Exhibit A.

I believe that the execution and existence of that

agreement is admitted.

By that agreement, it is the contention of the

plaintiffs and we believe the evidence will show
that the plaintiffs were approached by Maurice

Liberman, one of the defendants, and a partner

of the Duke City Lumber Company. The first con-

tact—I don't know how much detail you want,

Judge.

The Court: Well, you know.

Mr. Romley: I can give it to you in substantial

detail if you wish, it might be a little better if I

did.

The Court: Yes.

Mr. Romley: Let me go back a ways. For, oh,

twenty years perhaps or more the Nagel Lumber
and Timber Company has been operated in Wins-

low. Its timber was supplied from what is known

as the Shevalon (phonetic) Working Circle located

a few miles out of Winslow, generally being pur-

chased under [4] forest service contracts with the

Government. But also more recently under an

agreement to acquire some of the so-called Aztec
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timber, I think your Honor may be familiar with

that, undoubtedly you are. The Arizona Timber
Company as a similar and competing concern also

located in Winslow, was a corporation and for some
time prior thereto it had been operated under the

name of the Winslow Lumber Company, or some

derivation of that name, I think the only change

being in the change of the corporate name from
Winslow Lumber to Arizona Lumber. The owners

of that corporation were two partners, a Mr. T.

P. Gallagher and a Mr. A. I. Kaplan. These two

gentlemen also had another operation that they

called the Bernalio Lumber Company and the New
Mexico Timber Company, also a corporation oper-

ating in New Mexico. The Arizona Timber Com-
pany was likewise supplied with timber from the

Shevalon Working Circle, and that situation had

existed for many years.

These two were the only companies, Arizona

Timber and the Nagel Lumber and Timber, were

the only two concerns operating in the Winslow

area, or I should say, who had mills in the Winslow

area. They got along fairly well as competitors and

we believe the evidence will show that there was

an agreement between these two companies, Arizona

Timber and Nagel, to this effect:

That in the event one should desire to sell, the

other [5] would have the right of first refusal,

the option to purchase upon the same terms and

conditions. I think that the existence of that agree-
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ment is substantially admitted although I am not
quite clear from the deposition whether it is a
fact or not.

So in September of 1958, a Mr. Maurice Liber-

man, who is one of the three partners of- Duke
City Lumber Company, the other two being his

brothers, Joseph Grevey and Jack Grevey, Maurice
Liberman contacted Tom Gallagher, one of the

owners of the Arizona Timber Company, with re-

gard to the purchase of the mill and timber of the

Winslow Timber Company, and perhaps other

properties, but so far as this litigation is concerned
primarily the Arizona Lumber Company and its

mill and standing timber. They had a conference

on the 10th or 11th of September, 1958, unbe-

known to the plaintiffs. On the following day, Sep-

tember 12th, a proposal was prepared by Tom
Gallagher for the signature of Maurice Liberman
whereby Liberman offered, on behalf of the Duke
City Lumber Company, to purchase the Arizona

Timber Company and its mill and standing timber,

and it was for—I won't go into too much of the

details, because some of it escapes me. But so far

as I believe now pertinent, he was to purchase it

for $500,000 and was to pay separately for the

standing timber. But in that letter dated September

12, 1958, there appears a paragraph, it's the second

or third paragraph, which recites [6] that Liber-

man knows of the existence of this first refusal

agreement and recognizes that before they can

proceed with a sale from Arizona Timber to Lib-

erman, that they must present the prosopal to the
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plaintiff's, our clients, the Nagel Lumber and Timber

Company. That letter was delivered by Gallagher,

who prepared it, to Liberman. Liberman in turn

conferred with his attorney, Judge Johnson, re-

garding that letter. And there were some changer,

made or suggestions for changes and it was re-

drafted, I think I was in error when I said Sep-

tember 12th. I believe the first letter was on

September 11th and the final letter was on Sep-

tember 12th, 1958.

It was redrafted, but as redrafted it similarly

contained this same paragraph recognizing that the

proposal had to be submitted to the Nagel Lumber
and Timber Company under this first refusal

agreement. Some six days later on September 18th,

1958, Mr. Liberman, whose office is in Albuquerque,

called Mrs. Nagel, whose office and home is in

Winslow, over long distance and made an appoint-

ment to come over and see her in Winslow with

regard to the Arizona Timber Company.

Mrs. Nagel is one of the plaintiffs and a partner

in the Nagel Lumber and Timber Company, due

to the incapacity or disability of her husband she

is the active manager of the Nagel Lumber and

Timber Company assisted by her son-in-law, Rob-

ert T. Jenkins, who also is a plaintiff in the [7]

case.

Now, the appointment made by Liberman to see

Mrs. Nagel was made on September 18th and he

was to come over on September 20th, which was a

Saturday. He chartered a plane, flew to Winslow,
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and by arrangement over the telephone, Bob Jen-
kins picked him up at the airport and they went
to the Nagel office on Saturday morning, September
20th. At that time they learned the purpose or

Liberman's visit. He wanted to know if the. Nagel
Lumber and Timber Company was going to buy
this company, the Arizona Timber Company, that

he was interested in acquiring under this Septem-
ber 12th proposal. And incidentally, he had de-

posited $10,000 with Gallagher with that proposal

of September 10th. That was some considerable

discussion regarding the matter, culminating, as

I recall, in a proposal by Liberman that the two
of them, that is to say Duke City and Nagel to-

gether, acquire the Arizona Lumber Company or

the Arizona Timber Company on a 50-50 basis.

There was some discussion pro and con, the

details of which perhaps are not necessary. But

one phase of the discussion centered on how, if

they acquired the property, how it would be oper-

ated and it was agreed that Bob Jenkins, who, as

1 say, is one of the partners of the plaintiffs here,

the Nagel Lumber and Timber Company, and who

was assisting Mrs. Nagel in the management, agreed

that he would manage this new property if, as and

when acquired. There was some talk of how the

payment should be made if the properties were [8]

acquired, Mrs. Nagel pointed out, this was in

September and she pointed out that their inventory

status would be such by April 30th that they would
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be in better position at that time to exercise their

right to purchase in the event this transaction were

closed and the parties agreed that might be done

by April 30th following.

Then Mr. Liberman returned to Albuquerque.

By arrangement, Mr. Jenkins was to be in Liber-

man's office on Tuesday, September 23rd. At that

time they were to sign a short memorandum of this

agreement and following which the parties had

agreed that Bob Jenkins would go to Tom Galla-

gher's office, who also is in Albuquerque, and tell

him that they had concluded not to exercise their

first option, so that Gallagher could be free to deal

with Liberman. I believe it was at Liberman's re-

quest that Gallagher was not to be told any more

than that except that they were not going to exer-

cise the first refusal. So on September 23rd Bob
Jenkins, together with Dale Nelson, who is comp-

troller of Nagel Company, went to Albuquerque.

They met there with Maurice Liberman and his

brother, Joe Grevey, who is a partner and defend-

ant in this case. Liberman had already prepared

this memorandum or this latter dated September

23rd, 1958, which, as I say, is attached as Exhibit

A here and it sounded all right to Bob Jenkins, so

he signed it on behalf of the Nagel family as they

are designated here instead of Nagel Lumber and

Timber [9] Company, it's signed by the Nagel fam-

ily and by Robert T. Jenkins. And after that lie

went to Gallagher to fulfill his part of the agree-
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ment and told Gallagher they had decided not to

exercise their right of first refusal, and that he,

Gallagher, was free to deal with anybody else.

Also to prearrangment, Jenkins called Liberman
and told him that he had so advised Gallagher, so

that Liberman could follow on through and see if

he could consummate this purchase.

Now, I assume that your Honor has read this

letter, have you?

The Court: Yes, I have read it.

Mr. Romley: Then I won't go into the details

there. Then the next step of importance that comes
to mind is this : That in a few days later Liberman
renewed his negotiations, or resumed his negotia-

tions with Gallagher. There was a talk for a con-

siderable period of time. Early in October, Octo-

ber 8th, 9th and 10th, apparently, according to the

depositions, there were meetings between Liberman
and Gallagher, among others, and one time it ap-

peared that Gallagher wanted to purchase the prop-

erties himself, that is buy out his partner, A. I.

Kaplan, who was a rather elderly and ill gentleman

who was his partner, and who lived in New York,

and who, incidentally, subsequently died.

The arrangement—as I say, Gallagher at one

time [10] contemplated buying out his partner him-

self or together Avith his brother and some others

who also were in the lumber business. A few days

later all of the parties met in New York City,

apparently they wanted to talk with Mr. A. T.

Kaplan and also with a Mr. Jack Kaplan, who is a
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brother of A. I. Kaplan, but was not involved in

this transaction in the sense of having any owner-

ship or interest.

There were several meetings in New York. On
the early morning of October 16, 1958—I believe if

my memory serves me right it was about 3:00 in

the morning, I may be mistaken, Arizona time

—

Mrs. Nagel received a telephone call from Mr. Lib-

erman in New York City. He told her very briefly

of the negotiations that were taking place there,

and as I recall did not give her the details of the

agreement that had been reached. He asked her to

release him on the option agreement of September

20th as incorporated in this letter of September

23rd, and she told him that she would have to talk

to her son-in-law and that she would do so and that

her son-in-law was then in Phoenix, and she would

contact him in the morning. She called and reached

him in Mr. Cox's office. Mr. Cox has been the at-

torney for the Nagel family for some considerable

period of time. After that talk she sent Mr. Liber-

man a telegram stating that she was not willing

to release the option at that time; Mr. Liberman

called her again and still a third time, the last

discussion being at [11] about 6:00 o'clock on the

evening of October 16th. He never, during any of

those discussions, told her the terms of the agree-

ment. She still insisted on her rights to purchase

under the terms of the agreement. Mr. Liberman

concluded his business in New York. They returned

—he returned to Albuquerque, an agreement was
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prepared whereby these assets were sold, substan-
tially on this basis, the mill and its equipment, et

cetera: For a total of $650,000 payable in 65 equal
installments of $10,833.33 a month, as I recall, with
provision for acceleration. And the timber .part to

be paid for on the basis of so much per thousand
feet as taken out. That agreement finally signed by
the Gallagher interests and by the Liberman inter-

ests is dated November 6th, 1958.

Sometime after that when the plaintiffs, Nagels,

learned that the deal had been consummated they
went to Liberman and asked him for the terms on
which he had bought so that they might know
whether they would want to exercise their option.

There was several meetings, some with Liberman
alone, some with Liberman and Mr. Cox, some with

Liberman and Judge Johnson and Mr. Cox. Lib-

erman refused, steadfastly, to tell them the terms of

the agreement or to show them the terms of the

agreement until sometime in January or February,

I believe, of 1959. And they finally let the Nagels

see the agreement in Albuquerque, I believe it was,

in Judge Johnson's office. That's when the plaintiffs

learned for the first time [12] what were the terms

of this agreement, It is being purchased for noth-

ing down and payment on this deferred basis as I

mentioned. The Nagels determined to exercise their

option, decided that they wanted to go ahead and

were refused the right, by the defendants, to pro-

ceed in the exercise of their option.
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After it became evident that they were steadfast

in that position, they—this suit was filed, incident-

ally, prior to the April 30th mentioned in this letter.

In substance, that, I believe, covers the issues re-

lating to the contract.

Have I omitted anything of consequence that you
recall ?

Mr. Robbins: No, unless you want to point out

that it has been narrowed down to the one thing.

Mr. Romley: Oh, yes. When the deposition of

Mr. Liberman was taken in Phoenix in December,

incidentally the original will be filed today, it was
a rather extensive one. It required two days and two

sittings to take that deposition. He testified in his

deposition, and I will read from it here because I

think it is important, commencing at page 162 of

the deposition, said in substance this:

"That I'm not now willing to perform the Sep-

tember 23rd agreement, was not willing to perform

it in March of 1959 during the meeting in Judge
Johnson's office. In March of 1959 the Nagel Com-
pany told me it was ready, willing and able to

exercise the option and I refused to allow it to [13]

exercise the option."

That's page 164. Then at page 165, he said that

the only reason, and I'm quoting this part, the other

was a digest. This is quotes

:

"A. The only reason that I refused to perform

was that I submitted the proposal to Mrs. Nagel in
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accordance with my understanding of our agree-

ment and she refused to come in because she told

me she didn't want to take on responsibilities and
didn't have the money for it, and didn't want to

come in and that, in my opinion, terminated our
agreement."

Then I asked this question:

"Q. It is your claim that you were released from
the agreement?

"A. Yes, sir.

"Q. And it is your claim that you were released

only in the one or two or three of those telephone-

conversations on October 16th, is that right?

"A. Yes, sir.

"Q. Because you say Mrs. Nagel told you, 'We
don't want to come in or we are not willing, we
are not coming in, or we can't afford to come in,'

is that right?

'A. She told me also that I was released.

'Q. That is the only basis then, what was just

now said of your saying that you don't have to go

ahead with this [14] agreement that they entered

into with you, is that right?

"A. Yes, sir."

So it would appear, if the Court pleases, that by

the admission of the defendant, the issue has been

narrowed to one question of whether the plaintiffs

did in fact release the defendants from this agree-

ment dated September 23rd, 1958.

4k

Hi
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Mrs. Nagel's deposition was taken and Mr. Jen-

kins's likewise was taken.

Mrs. Nagel was emphatic in saying that there

was no snch release given, and the telegram or copy

of the telegram isn't—the telegram sent recites that

she would not release him. Now, I think that covers

the liability phase of the action. I can, if you wish

now, or after counsel has touched on liability, go

into the damage part. Or perhaps your Honor

would rather that we not consider that now.

The Court: I don't think that's necessary.

Mr. Romley: I agree, I don't think it's neces-

sary right now.

The Court: Mr. Moore?

Mr. Moore: Yes, if your Honor please. Mr.

Romley has made a statement which he says are

the facts. His statements consist of some things

that his people have testified to which have been

directly and positively contradicted and will be

contradicted by the evidence.

As we understand this case, a summary is as [15]

follows

:

The organizations of the companies, Gallagher

Companies as referred to in the complaint and the

Nagel Company as I understand it are relatively

correct as stated by Mr. Romley, although I was

under the impression that Jack Kaplan owned an

interest in the corporate organization, although not

in the partnership, Bernalio Lumber Company. At

the time of the Aztec Timber sale, when it was

ultimately divided up more or less by Southwest

Lumber Mills between various people, Duke City
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Lumber Company which is a partnership consisting
of Maurice Liberman, Joseph Grevey and Jack
Grevey, acquired some approximately sixty million

feet of timber. Thereafter they entered into a pool-

ing agreement with Arizona Timber Company which
may be called Winslow Timber Company, but later

it was Arizona Timber Company which in fact is

the mill and plant involved in this lawsuit at Wins-
low. And they entered into a milling agreement
with Arizona Timber, and certain timber was cut-

out of a portion of the pooled timber of Arizona
Timber and Duke City Timber and milled through
this mill.

In 1958 rumors had it, and that will be the evi-

dence, that Gallagher was selling to everybody, they

talked merger, they talked sales, they talked joint

operations, and this proposal of September 12th

from Gallagher to Liberman was prepared, was
signed by Liberman and a check for $10,000 [16]

deposited.

Now, Mr. Romley left out a very important fact.

On September 18th, 1958, at which time Mr. Gal-

lagher and Mr. Lee Cutch of the Kibab Lumber

Company, Whiting's interest at Flagstaff, Mr. Cox

and others were or had been in San Francisco on

a rate hearing following a lumber meeting in La>s

Vegas. Liberman received a telephone call on Sep-

tember 18th from one Tom Cavanaugh, who is the

comptroller of Arizona Timber Company, sayim:;

to him, "Maurice," or Mr. Liberman, whatever he
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calls him, "I have received a call from Gallagher

to tell you that the September 12th proposal is off.

There is no deal."

The facts will develop that Gallagher at that very

moment was negotiating with Whitings to sell it

to Whitings.

Now, let me back up a moment on the first re-

fusal.

The proposal which was written by Gallagher and

submitted to Liberman contained, and Mr. Liber

-

man's testimony I believe is that when he read it

was the first time he had ever heard of it, but it

recited something to the effect, "We have a first

refusal arrangement with Nagel." Now, Mrs. NageL

has testified that that was, as I construe her testi-

mony, that that was a gentleman's understanding,

there is no written memoranda, there was no writ-

ten agreements, there are no letters, simply a

neighborly or gentlemanly understanding, "If I

decide to sell, I will talk to you and give you a

chance." I think the evidence will show that's what

it boiled down to. [17]

Now, on September 18th Mr. Liberman tele-

phoned Mrs. Nagel, not to make an appointment

to talk to her, but to find out, Did you buy the

Arizona Timber mill, and she said no, and other

discussion. She says, "I want to talk to you. I will

come over to Albuquerque." Now, this is Liberman 's

testimony. Ajid Liberman said, "Well, that's not

necessary, I'll come over to Winslow." And he did

go over to Winslow on September 20th, and they

had a long conference and they discussed various
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things. They discussed mergers, they discussed
sales, they discussed various things and Mrs. Nagel,
I believe according to Mr. Liberman's testimony,

proposed the purchase together. I don't think it is

important actually, your Honor, which one ulti-

mately suggested it. She asked Mr. Liberman what
he would think about Jenkins managing the two
plants, and Liberman said, "I wonder if he has

enough time." "Well, we think so." His testimony

is, "I will give that consideration if we make a

deal." There was no agreement there that Jenkins

would manage for both of them.

The April 30th thing came up, this—they talked

about money and Mr. Liberman told Mrs. Nagel

that he would assist her in securing, if they ulti-

mately worked out a deal, he did go back, he did

prepare this letter. Jenkins came over and signed

it, Liberman says, and I believe the letter itself

can only be construed one way, it is not a buy and

sell agreement, it is agreement that upon notice

from either [18] to the other that we have now a

proposal which will go through, the other would

have the right to participate in that purchase at

that time. The April 30 and the periodic extension

was, I believe the evidence will show for the rea-

son that they had been negotiating and negotiating

and negotiating, both of them, and there was no

certainty when any negotiations could be conclude* I

as it was put in so that if either of them negotiated

a proposal within the time limitations, the other



226 Maurice Liberman, et al. vs.

would have the right to come in then and partici-

pate in that purchase, and that's just exactly what
it says.

Now, in this September 20th meeting when in

Winslow Mrs. Nagel, according to Mr. Liberman,

told him that they could not buy this plant at that

time, and that they were not going to buy it. And
after the September 23rd letter was signed, I be-

lieve the evidence is that the Nagels told Liberman

on the 20th that they were going to tell Mr. Gal-

lagher that they could not swing the deal, or words

to that effect. Jenkins came over on the 23rd, the

letter was signed, and I don't believe the evidence

will establish that it was Liberman who said to

Jenkins, "You go tell him you are not going to take

it, you have given up your first refusal." Now, the

letter itself, your Honor, there is no first refusal

given up if they had a first refusal agreement, it

gives itself, gives either one the opportunity to

negotiate, advise the other of the negotiation and the

other has the right to come in and participate. [19]

The letter does not say, "If I buy it, I will, any time

up to April 30th, '59, sell you half of it, or if you

buy it, you will, up to April 30th, sell me half of

it." It says participate in the purchase.

Now after this agreement on the 23rd, Mr. Lib-

erman got word in some manner that Gallagher,

who must be quite a character, was telling people

that Liberman had blackmailed him, that he had

coerced the Nagels not to buy this mill, et cetera.

And on the 10th day of October, 1958, Liberman
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being quite upset over this language, in fact Gal-
lagher showed him a letter and a telegram he had
sent to the Kaplans where it referred to Liberman
coercing people and blackmailing Gallagher and
blackmailing the Nagels to get out of the deal. He
put in a telephone call for Mrs. Nagel. Mrs. Nagel
wasn't in the office. Later Mr. Jenkins called him
back and because of Liberman's being so upset over

what he considered slanderous statements, and was
planning to go to New York to the Kaplans to

straighten that out, wanted exact evidence as to

what Jenkins said and his secretary listened to that

telephone conversation and made, according to her

testimony in the deposition Mr. Romley took day
before yesterday in Albuquerque, a verbatim trans-

cript, and statements of Mr. Jenkins in that tele-

phone conversation completely destroy what Mr.

Romley has outlined as facts that they gave up a

first refusal. That will be in evidence later. There is

no need [20] to go into all the detail of it.

Liberman then met with Gallagher to see if he

could renegotiate this thing and open it up. He
learned that Gallagher, Rale Weinstein, Tom Cava-

naugh, Charlie Wickens, employees of Arizona

Timber, those latter three, were planning to buy the

whole thing themselves, all of the Kaplans' inter-

est, New Mexico and Arizona. He learned that they

had been to the bank, they were trying to arrange

commitments and they discussed various things,

and he discussed with them the possibility that if

they did that, that either that group or Gallagher
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and Liberman together buy the Kaplan interest and
take over the Arizona Timber plant at Winslow.

He testified in his deposition, "Had I got that done

I would have called Mrs. Nagel and told her that's

the best I could, you can participate with me if

you want to." He didn't get anything down there,

so he went to New York and they had many, many
hours, in fact I think the last session was 15 hours.

Now, our evidence will be, and records will bear

it out to some extent, their conference concluded at

2:00 o'clock in the morning New York time when
they finally orally reached an understanding or

meeting of the minds insofar as Liberman's group

is concerned, and the Gallagher group is concerned

with respect to the sale of the Winslow plant.

Now, the September 12th proposal to Liberman
was $500,000 for the plant at Winslow, Mrs. Nagel
told Liberman [21] on the 20th, and so testified,

Gallagher had priced the plant to her at $500,000.

We have information that the price had gone up to

$600,000 and some of Gallagher's other negotia-

tions, and at 2 :00 o'clock in the morning on October

16th they had a meeting of the minds, that the

plant would be bought for $650,000, not $500,000;

and they would buy timber at certain prices and so

forth, there are lots of details to that.

Now, the 9 :00 o'clock New York time, 6 :00 o'clock

Winslow time, not 3 in the morning, Liberman

telephoned Mrs. Nagel and told her of the deal, the

price, and he forgot to tell her that it was terms

instead of cash. And she said to him, in substance,
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"Maurice, that's more than we want to commit our-
selves for. We don't want to go into it." He hung-
up the telephone and Joe Rosenthal, who is his
advisor and a certified public accountant in New
York who had been in the negotiations with him,
said, "Maurice, you forgot a very important ele-

ment, that the $650,000 is not cash, it's terms."
He picked up the telephone and called Mrs. Nagel
back. In the first conversation he said, "Well, if

you don't want to come in, then send me a telegram,
because I have got to make financial commitments,
I have got to go to my banker and they will want a
clean deal, send me a telegram releasing the letter."

He said, in fact, "I don't know whether the letter

applies to this agreement, because it's different than
what we talked about. But nevertheless, here it is.

I want you [22] in it if you want to come in, and
I'd like for you to come up here so we can negoti-

ate various things." And there are 50 different

things that would have had to be negotiated be-

tween Liberman and Nagel with reference to the

operation that they never even talked about, and
Mrs. Nagel's deposition will show a great many of

those. So he called her back in a few minutes and
said, "I forgot to tell you this $650,000 isn't cash*

it's terms."

Now, he says in his deposition, "I don't remember
whether I gave her whether it's monthly payments
or quarterly, but it took no cash." And he talked

for some time, and again asked her to come in. He
asked her if she sent the telegram, she said, "No,

the telegraph office isn't open until 8:00 o'clock."
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Well, he asked her again to come in, and she

again told him that they were not interested in it,

it was more than they wanted to commit themselves

for, it was too big a deal at a price, or words to

that effect.

He said, "All right, well, send me the telegram."

At the 2:00 o'clock meeting in the morning for the

very purpose of Liberman to telephone Mrs. Nagel,

he asked them to wait until 11:00 o'clock before it

was final, final commitments made and the other

side said, "Well, if you wait until 11:00 o'clock

and can say no, so can we." That's all right. At 11 :00

o'clock New York time he had to say yes or no. [23]

At 11:00 o'clock New York time he said yes, after

he talked to Mrs. Nagel twice and she turned him

down. Later, an hour or so, he gets the telegram

saying "we do not desire to release our option at

this time." He telephoned her again and the records

show three telephone calls from New York, Mrs.

Nagel didn't remember but one in her deposition,

that's 3:00 o'clock in the morning. And all she said

was, "Send me a release." She remembered that

there must have been one more, but she didn't re-

member whether it was that day or the next day or

two days later. Maybe there were three, but she

didn't know when. He called her back. That call

was completed, according to our evidence, about

6:00 o'clock New York time and he again asked

her, "Notwithstanding your telegram, Mrs. Nagel,
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if you will come on up here, work this up, I will
give you an additional 48 hours and hold this thing
so that we can work out our deal." And she again
told him, "No, it's more than we can handle. We are
not interested now." They did then, before. he got
the telegram, lawyers in New York were preparing
a memorandum of the sale agreement for Gallag-
her to initial. That was prepared, quite a lengthy
document, and they simply initialed the pages be-

cause it was a memorandum of an agreement.

Liberman then returned and in Albuquerque in

November, a lawyer came out from New York, I
think there was another lawyer in Albuquerque,
and Judge Johnson, and they negotiated almost a
week, and finally they formalized a contract. [24]
And Liberman's group did buy the plant, they did
buy the timber. Now, Mr. Liberman did take the

position in his deposition, this agreement means to

particpate in the purchase, and I was turned down.
I had to make commitments, and he did make com-
mitments. When he signed that contract he made a

commitment of almost $2,000,000 it is figured out,

it's $1,750,000, or something like that. He did go
to the bank and make arrangements for finances

if he needed it, and he was on the line.

Now, in substance, your Honor, that is the main
fact with respect to what they did.

Now, what I meant a moment ago when I said

I am not sure from Mr. Romley's amended com-

plaint, as I read his amended complaint, I can read

it in one way and it looks to me like he is trying
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to plead fraud, a fraudulent inducement to give up

something. I read it another way and it looks to

me like he is trying to base his cause of action on

an oral agreement. The original complaint says that

the oral agreement was reduced to writing in the

September 23rd letter. His amended complaint says

the oral agreement is evidenced by the September

23rd letter. Now, I think that actually before I

answer I need to know, are we being sued for

fraud? Are we being sued on an oral agreement

which is in the teeth of the statute of frauds? Are

we being sued on the September 23rd agreement 1

?

And I honestly cannot tell from his complaint,

and I think that now is the time to define those

issues. We have got some other [25] matters to

take up here, we have got an armload of written

interrogatories which I just was able today to file

objections, serve objections. We have got motions

to produce documents, I don't know as it is neces-

sary to get into detail of those at this moment,

The Court: To me the cause of action, as I un-

derstand him in the complaint, is based upon the

option which the plaintiffs contend was given them

by the agreement of September 23rd. You don't

mean that what is attached as Exhibit A is ail

of the terms and provisions, I mean that the agree-

ment is evidenced by the September 23rd agree-

ment %

Mr. Romley: That's exactly what we say in our

complaint, the agreement was made on September

20th, and that this letter evidences that agreement.
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Mr. Moore: Does that mean, your Honor, that
we are defending an oral agreement?

Mr. Romley: Based on an oral agreement. Cer-
tainly the September 23rd letter there would be
certain evidence admissible to interpret certain

provisions of it.

The Court: It would be all the terms that were
not inconsistent with or contradictory of this, I take
it that those would be admissible; and to me there

certainly is some ambiguity about the agreement.

Mr. Moore : There is to all of us.

The Court: As you describe what it means to

each of [26] you, I can see that you are poles apart

on what it does. But basically it is a suit on a con-

tract, and a contract that is evidenced by the Sep-

tember 23rd memorandum, and of course what all

of its terms and provisions are and what it means

would be resolved upon the introduction of the

testimony.

I take it there is no disagreement about my
understanding of what you are suing on?

Mr. Romley: I think you are absolutely correct,

your Honor, this letter is evidence of the agreement

entered into by the parties. If there are any am-

biguities, if the Court feels there are any ambigu-

ities, they can be explained.

Mr. Moore : Could I inquire of Mr. Romley, your

Honor, is he basing any part of this complaint on

fraud?
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Mr. Romley: Well, I might in frankness say

this, your Honor: When we commenced the taking

of depositions, incidentally Mrs. Nagel's was taken

first and then Bob Jenkins, and then Mr. Liberman,

at the outset I suggested that we stipulate that

we have a pre-trial conference, which I was sure

your Honor was going to have anyway, and that the

pleadings might be amended at any time prior to

the expiration of thirty days before the trial, the

cause had then been set for trial. I didn't know

what the defendant Liberman was going to contend,

I hadn't yet taken his deposition when we made

that stipulation, and after I took his deposition

I concluded it advisable to amend, and that's why
I did amend based on his [27] broken field running,

not mine.

(Discussion off the record.)

Mr. Romley : But getting back here, in the depo -

sition Liberman testified and we learned of this

situation, if it is true, for the first time. He testi-

fied that about October 8th, 9th or 10th, 1958, he

made a proposal to Tom Gallagher that he, Liber-

man, and Gallagher buy the business together.

I said, "Do you mean to the exclusion of the

Nagels? You had a deal with Mrs. Nagel that she

would participate with you on the 50-50 basis in

buying it." And he thought a while and he said,

"Oh, no," he said, "If I'd have bought it that way

then she could get half of what I bought." And

then I said, "If you bought 10% and Gallagher

bought 90% you'd say Mrs. Nagel, you can have



George H. Nagel, et al. 235

the other five, I will keep five, you keep five?" And
he said, "Yes, that's what I meant." Now, with
that in mind, if your Honor pleases, it occurred to

me that if he in fact in September, 1958, when
he entered into the agreement with the plaintiffs,

did not intend to perform that agreement but in

fact intended not to perform it, then I feel squarely

within the rule announced with the Waddell vs.

White case where the Supreme Court of Arizona
held expressly that an agreement entered into by
a party with the present intention not to perform
that agreement constitutes a fraud on that party,

and that is why I have the allegation in the com-
plaint, I don't recall the paragraph now, to that

effect. [28] I think it is one of the later paragraphs
here.

In paragraph 7: "At the time of making the

aforesaid proposal and representation and entered

into the aforesaid agreement, the defendants had
no intention of performing their covenants and
obligations thereunder, plaintiffs were unaware of

defendants intentions and entered into the afore-

said agreement in good faith."

Now, the Waddell versus White case holds as I

have stated. Now, I don't know, of course, which

version the Court is going to accept as to what

transpired, nor does your Honor until you have

heard the evidence and observed the witnesses and

noted their demeanor, but if in fact he never in-

tended to keep this agreement with the Nagel s and

entered into it with the idea of getting them out
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so that they could have a free hand in the deal,

because he knew he had to get them out under that

first refusal.

The Court: If you are pleading fraud there,

I doubt you have done it. I don't think under the

requirement of the rules that you allege it with

particularity that you have done it, you have no

more than hinted at it in the allegation and I would

say now that the complaint does not state a cause

of action for fraud, because the rules are very

specific on that, that a cause of action for fraud

must be alleged with particularity.

Mr. Romley: Well, your Honor, I have that

rule in [29] mind, and I thought, you were about

to say that I hadn't pleaded the nine elements that

usually are pleaded in the complaint, that is not

necessary.

The Court: The reason I feel you haven't

pleaded it with particularity is because I have read

it three times, and this is the first time that it ever

dawned on me that you might be getting at the

White case.

Mr. Romley: This is all that I think that any-

one can plead with regard to a situation such as

this. We say the fraud, if any, consisted of his

entering into an agreement with the present inten-

tion never to perform that agreement. Now, you

can't say any more than that, I don't know what

additional particularity we can give.

The Court: I think there is a little more than

that to it, and I think even the Waddell case has
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more than that in it; but that's my view of it pres-
ently, that the complaint does not sound fraud, but
simply contract, breach of contract.

Mr. Romley: I will be frank to say that that
is primarily our theory, your Honor, breach of
contract. But I put the other in for the reasons I
stated, when it developed at the deposition. Now,
I fail to understand counsel's point that he doesn't
know how to answer this without knowing how to

plead, if it is not true that he had this fraudulent
intention all he has got to do is deny it.

Mr. Moore: That's true, I can deny that. [30]

Mr. Romley: That's all right, go ahead.

Mr. Moore: What I have in mind by that, your
Honor, was that if this is, this cause of action is

based upon an oral agreement which I didn't think
it was, but two or three readings I was in doubt,

naturally I would plead the statute of frauds. If

it is not based on an oral agreement, why, the stat-

ute of frauds has nothing to do with it. And as far

as the fraudulent intent or at the time he made it,

of course, we deny that. Because you remember
Mr. Romley that his testimony was that they had
been negotiating on various things, and he was at

that moment in fact trying to salvage what inter-

est he could up there, and said, "Whatever I bought
I would have submitted it to Mrs. Nagel just as 1"

did when I called her on the 16th of October."

Mr. Romley: Even if there were any merit to

the claim or to a plea of the statute of frauds the

written memorandum of September 23rd takes it
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out of the operation of the statute, signed by the

parties to be charged.

Mr. Moore: If we are on that letter, why, I am
clarified, I can file an answer.

The Court: What about these interrogatories?

Mr. Romley: We served and filed a number of

interrogatories, your Honor, I believe it was on

Friday of last week.

The Court: I have some here stamped filed the

29th. [31]

Mr. Romley: That's it.

Mr. Moore: That's the day I think I received

them.

The Court: Forty-seven?

Mr. Romley: Yes.

Mr. Moore: And here is our written objections

to them.

Mr. Romley: Those objections were just served

on us, we haven't read them, they were served here

this afternoon.

The Court: This is a poor way to bring these

up, I have no chance to study them. I mean you

just can't rule off the cuff on them.

Mr. Romley: Would your Honor like to hear

argument on these objections perhaps next week?

(Discussion off the record.)

The Court : All I can do with these, and let me

have what is here and let me take them tonight and

tomorrow and what I will have to do with these is

to get them tonight and tomorrow and then enter

orders and ask the clerk to telephone Phoenix so

you will get them promptly.
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Mr. Moore: I apologize for being late with it,

but it's not my fault or Mr. Romley's fault.

(Discussion off the record.)

Mr. Moore: And on the motion to produce docu-
ments I haven't prepared anything. I would like to
just tell the Court orally what I think about that,

and then let the Court [32] rule.

The Court: I don't have that motion. Does some-
body have a copy of that?

Mr. Romley : Yes, we have.

Mr. Moore: Your Honor, on this motion to pro-
duce, would you rather read them?

The Court: No, if you want to take your copy
and go over them

Mr. Moore: I want to discuss all of them and
I have got another idea about the whole thing that

I want to drop into your Honor's lap.

First, the evidence discloses from depositions

which have been taken, as I said the Duke City

Lumber Company is a partnership of three indi-

viduals. They own or operate or in one way or an-

other five different mills; in addition to that the

same three partners own Transit Remanufacturing

Company, which is a corporate entity, and one or

two other corporate matters in lumber, one that

probably is not tied in here in Utah, but their busi-

ness operations as far as the actual operation is

concerned is primarily just one. Some employees

who are on Transit Remanufacturing payroll are

working for Duke City and vice versa.
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Now, we have here two competing businesses in

Winslow, competitors, and I have learned that in

the lumber business the competition is quite keen.

The evidence has disclosed [33] that things that

they want, that they ask for in depositions which

are refused to produce, and that they ask for here

requires opening books which applied to business

operations which are not the property involved.

They ask here for these records, for example, to

show the exact cost of operation at Winslow. The

testimony is that selling costs and general adminis-

tration costs are not allocated, in order to allocate

those it would take, the comptroller told me, two

or three weeks or maybe more of study, and then

it's more or less of an arbitrary location. They ask

here for the production of records showing the total

number of feet of each grade of lumber sold that

was up there. Now, if this was a single plant and

a single operation, those records would be available,

but they are not. They are mingled in with all

these others. And I think that before we can con-

sider even the measure of damages or the rule or

what books they are entitled to, the question of

liability has to be determined.

Now, I know it is discretionary with your Honor,

and I haven't prepared a formal motion, but I

want to suggest, I mentioned it to Mr. Romley just

casually, I want to suggest that it would save un-

told effort and time for the Court, parties, wit-

nesses and counsel to try the case on liability. And

if the Court determines that we are liable, the
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Court will then know pretty much what the meas-
ure of damages would be applied and at that time
we then will produce all the records [34] we have
got that are material or relevant and go into it.

Now that may sound kind of foolish, it did to me
at first until I talked to an accountant or two that

have worked on it.

For example, there is a certain amount of lumber
that is milled and planed at Winslow that is shipped
over to Albuquerque. It is invoiced with a lot of

other lumber that comes into Transit Remanufae-
turing from these other mills, and to get accurate

information they have got to sit down with each

of those invoices and trace them out.

The Court: In other words, you want to try the

question of was there a contract, was it breached?

Mr. Moore: Try the liability question. I think

that will save everybody a lot of time and a lot of

expense, because then we are defined, our issues

are clear. My understanding of the rule, there are

two or three cases on it.

(Discussion off the record.)

The Court: What do you think about it?

Mr. Romley: Rex proposed it to me, oh, some

two or three weeks ago, and I told him it didn't

appeal to me, but that I would consider it, and

I did, and I discussed it with Mr. Cox and Mr.

Robbins and Mr. Killingsworth in our office who

likewise has done some work on this case. We con-

cluded that this was not a proper case for a sever-
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ance of the issues, I don't see anything that can

be accomplished. Rex says that a lot of time and

effort can be saved. I think that's in the [35]

false hope, premise that there is no liability.

Mr. Moore: No, not that. I very frankly say

that I feel there is no liability, but I wasn't going

to come before this Court and say you have no

lawsuit, don't waste your time. I don't mean that,

that's not my attitude. But to boil it down, if there

is liability to boil it down as to what is the meas-

ure of damages and what evidence would be mate-

rial or relevant to that issue, then we will put

accountants on our books, if the Court sees that's

the measure, and that's what it wants to know and

dig it out. It is a physical impossibility to get

some of this information, I think, complete even

before trial time. They can make some estimates

and guesses and so forth. Now, Mr. Romley very

graciously yesterday, and the Court will see it in

the deposition, day before yesterday, when he said

I was obstinate that he very graciously agreed to

let us look at ISTagel's books for ten years.

Mr. Romley: I did, and that still goes. You can

see everything in our books.

Mr. Moore : I am not interested in Nagel's books,

and furthermore, your Honor, there are trade se-

crets, there are business secrets that show up, bro-

kers, dealers, arrangements that show up in these

books, and I am sure ISTagel's books, that for ex-

ample if there isn't any liability here it is none of

their business, in just plain talk, and it is none
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of our business what is in Nagel's books if it de-

velops that their [36] operation is admissible evi-

dence until we get to that point.

Mr. Romley: Well, most of them or many of
these matters that we have sought an order requir-

ing you to produce are matters that we did not
even know were in existence until day before yes-

terday, and when both Mr. Weinstein and Mr.

Cavanaugh testified that you have monthly state-

ments of the Winslow operation showing your costs

in the Winslow operation.

Mr. Moore: With arbitrary allocations only.

Mr. Romley: With arbitrary allocations only of

the $5 per thousand feet.

Mr. Moore : And selling costs.

Mr. Romley : Of the general administrative costs,

everything else he had complete.

Mr. Moore: Not selling.

Mr. Romley: You instructed him not to answer,

and it left me with no alternative. That's why we

have a late motion. Had he answered those things

or had he produced those things there so I could

cross examine him about it, we would not have a

motion to produce these documents.

The Court: As far as the time is concerned this

thing has been set for months, and I frankly don't

think it is timely to be getting your damage evi-

dence in the last minute on January 29th, and on

yesterday. I mean so many of the things that are

asked for, "Do they exist? And if they do, what do
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they have to da with this case?" You are just [37]

going to have to kind of shoot in the dark with

this thing.

(Discussion off the record.)

The Court: For instance, the interrogatories as

I glanced through them earlier today, "Submit a

copy of it," or something. Well, you don't do that

on interrogatories.

Mr. Moore: That's right, we object on that

grounds.

The Court-: "Make copies of this and produce

it." You just don't do that under the rules as I

understand them, and if depositions were taken

and then a motion to inspect the books and under

the thing, why, we could have had this thing in

an orderly fashion. But I will do the best I can

with it. I am just going to, at the same time that

I rule on the interrogatories and on the motion for

production, I will tell you. I don't mean that I am
going to cut you off from an opportunity to make

any further objections that you want for these mo-

tions for production. But when I rule on the mo-

tion and the interrogatories I will also determine

whether or not to try the question of contract and

breach, and the matter of damages, or whether to

go ahead on the whole thing. I prefer to do it all

at one time, but the only thing that I don't have

any way of working this thing out.

(Discussion off the record.)

Mr. Moore : You see, your Honor, another thing

that doesn't show up on these documents that com-

plicates this situation on the records and all, he
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asked for reports and [38] records, on a milling
contract, that our people had with the Gallagher
companies from 19,57, I believe it was, up to the
time they sold it. I don't know, but I am certain
that it would take a lot of time to dig that infor-

mation out if it is available.

Mr. Romley: Fourteen months of that contract.

Mr. Moore: There is lots of board going through
there, and there is lots of detail, and I am sure
Mr. Cox knows much better than I do. And when
you have got to segregate and try to intelligently

figure out what part of this on the overall picture

is allocated over here, it is complete guess work,

and if it comes to that where we have to do that,

we want to do it with the utmost accuracy.

The Court : This agreement between the defend-

ant and as to the Winslow or the Arizona Timber
Company, is that what is meant by November 6th,

1958?

Mr. Romley: That is correct, that is the sale

agreement whereby the defendants purchased.

Mr. Moore: And they took over the operation

in various stages after that, and it probably would

entail a checking of records of Arizona Timber on

what had been cut out of certain areas and our

records what is cut out of certain areas, I mean

there is a lot of details, detailed analysis of a lot

of books.

The Court: Do you have any further objections

or any [39] more specific objections as to this mo-

tion for production?
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Mr. Moore: In connection with the ultimate

measure of damages, your Honor, the contract of

purchase was November 6th,
T
58.

Now, they asked for records, Mr. Pfister just

pointed out, of a lot of things that existed in No-

vember, '58, and I think some of them in Septem-

ber, '58. They didn't attempt to exercise their option

until February, March, whatever date it was. Now
the interpretation of that agreement, if it is an

agreement, would determine whether there is any

relevancy in what available timber there was in

November or what available timber there was in

February, it would determine the relevancy of sales

of lumber from November up to February. It just

seems to me there are so many uncertainties and

I don't think it is proper to just say, "We will put

you on a fishing expedition in the books of your

competitor." Neither do I think that we should

be put on a fishing expedition into our competi-

tors' books. Once the thing is determined and then

if we are liable and we owe money, then we can

define exactly what records there are and get them.

If I ever saw a case, your Honor, where I felt

that you were justified in taking two bites at it,

this is it.

Mr. Romley: May I say this with regard to

looking at competitors' records, and I mean no

disrespect to counsel when I say this. But if there

were any merit one competitor [40] should not

look at another's books, or if any harm could come
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to him, I would not have invited him to examine
our records for the past ten years. I think that
speaks for itself. I don't think there is any merit.

The Court: There isn't any place for exaniining
yours, I mean as far as I can see they are not
concerned with what you have done in the past.

Mr. Romley: I think they may be material,

your Honor.

The Court: Of course on damages, they are a
pretty broad scope, and I would think offhand it

would be pretty remote where Nagels

Mr. Romley: We will show what we would have
made had this contract been performed.

(Discussion off the record.)

The Court: But I will pass on that when I rule

on the motion and the objection to the interroga-

tories.

Mr. Romley: May I suggest one more matter

for consideration at this pre-trial, your Honor?

I would like to suggest to the Court, and of

course I don't know whether the first defense al-

leged in the original answer will be incorporated

in the amended answer, I imagine it is. If so, I

think we should probably dispose of that and not

waste time in the trial on it, or take time in the

trial. Failure to state a claim which normally we

incorporate in a motion to dismiss, but can put in

an answer [41] as you did.

Mr. Moore: I certainly don't waive it, but we

can argue it as a motion at the end of the evidence.
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Mr. Romley: I mean does it go to the pleadings

or the evidence? If it goes to the pleadings I

think it is a proper matter to be considered at the

pre-trial.

Mr. Moore: No, I think this about it: That as

far as your pleadings are concerned, other than

your letter and that is what you base it on, that

is what I had in mind, that there is no enforce-

able agreement there. Now, certainly there would

be some evidence admitted to explain some ambigui-

ties which might correct that, I think it is just go

ahead.

Mr. Romley : The defense is directed to evidence

rather than pleadings?

Mr. Moore : Primarily that, primarily to the fact

that you haven't pleaded a legal agreement, but

you have got the agreement and if it can be, evi-

dence will take care of it.

Mr. Romley: I merely suggest it as a proper

matter to be disposed of now.

The Court: Counsel indicates that as far as

urging it is concerned, he will do it at the con-

clusion of the evidence. And I guess it is not in

the normal motion, so there is nothing I could do

on it anyway. He set it in there as a grounds of

defense.

Mr. Romley: I merely thought this, your Honor:

[42] He says that the complaint fails to state a

claim upon which relief can be granted as against

these defendants or any of them, which is the same
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thing as saying a motion to dismiss, and if there
is any particular technical defect in the pleadings,
why
The Court: If you want it heard before the

trial you put it in as a motion, if you do it this

way it is only, as I have always construed it, done
this way, a kind of a signal to- the Court that you
are not agreeing that there is a cause of action

stated, but you don't propose to raise any point on
it until after on the trial. Do you have any exhibits

here?

(Discussion off the record.)

Mr. Moore: Since we are short of time, will

you retain our oral argument on this production

and will you relieve me of filing written objections?

The Court : Yes, I will pass them over the week-

end and then have the clerk notify you.

Mr. Moore : The one thing I want to make clear

on that production, your Honor, and so forth, and

on fixing damages, they are going into this mill-

ing contract as well as a pooling contract that ex-

isted between the defendants and Arizona Timber

before the defendants bought the place. And there

are lots and lots and lots of lumber went through

that mill under that pooling agreement, and under

that milling contract. And they want records on

that. I can't see that that's material or [43] rele-

vant to the issue because in effect there is a merger,

and that milling contract is out the window.

Mr. Romley: Your Honor, we have a Therma-

fax copy of the September 12th proposal from

G-allagher to Liberman, and signed by Liberman.



250 Maurice Liberman, et al. vs.

That was presented to us by the defendants. We
would offer that in evidence. Is there any objection

to this?

Mr. Moore: None.

The Court: It is stipulated then that what is

marked in the penciled one may be marked in evi-

dence on the trial. Do you have any others?

Mr. Romley: We would like to offer a photostat

of the telegram of October 16th.

(Discussion off the record.)

Mr. Romley : I have marked October 16th at the

top there.

Mr. Moore: Yes.

The Court: Well, then, I will mark that two

with a pencil.

How about that Exhibit A, have you got a copy

of that?

Mr. Romley: Here is a copy of it, a photostatic

copy.

Mr. Moore: Yes.

The Court: That will be 3.

Mr. Romley : I think that is all we have to offer

at this time, your Honor. [44]

(Discussion off the record.)

The Court: Is that all one exhibit?

Mr. Romley : This is all one exhibit, your Honor.

This is the November 6th agreement-

Mr. Moore: This is the milling agreement with

the supplements attached and this is the pooling

agreement.

(Discussion off the record.)
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Mr. Moore: Here is a copy of the milling agree-
ment with three supplements.

Mr. Bobbins
: One copy we have somewhere along

the line showed a couple more.

Mr. Moore: All I have shows three. May we
mark this with the understanding that if this isn't

all of them we can substitute?

Mr. Bomley: It's entirely agreeable.

(Discussion off the record.)

The Court
: If you get a better one and want to

substitute it on the trial you can do that, but this

just will give me background and expedite the

question of admissibility.

I will mark that 4.

And then I am told that this and this relate to

the

Mr. Bomley: This agreement dated July 30th,

1957, is the pooling agreement as we have referred

to it between—or milling, I forget which. [45]

Mr. Moore: Pooling, the other is the milling.

Mr. Bomley: Between Liberman, Duke City and

the Arizona Timber. Then are these appended to

that agreement?

Mr. Moore: That is the milling agreement.

The Court : Some supplements if there be others %

Mr. Moore : There are three attached to it which

I assumed are all of them.

Mr. Bobbins: There are a couple more.

Mr. Bomley: August 9th letter from Gallagher

to the Arizona Lumber Company to Liberman with

supplement number one, supplement number two

and supplement number three attached.
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The Court: May these go in as five and six, is

that agreeable?

Mr. Moore: Yes, that is agreeable.

The Court : And with the understanding if there

are any more supplements to 5, they may be at

least on the trial.

(Discussion off the record.)

Mr. Romley : We have a map that is being pre-

pared, it was supposed to be air mailed to us here,

it was to be air mailed here.

Mr. Moore: I have one that is marked up>,

marked with color, which may or may not be ma-
terial. It might be helpful.

(Discussion off the record.)

Mr. Romley: May I inquire, will a map be of

any aid to the Court before the trial ? [46]

The Court: Probably not.

Mr. Romley: If not, let's discuss this and look

at it and see how it compares with ours. I will

say this, we probably will not require any further

proof on it on your avowal as to what it shows,

and I won't require any further proof.

Mr. Moore: I won't avow as to what it shows,

I will ask Mr. Weinstein to tell me what it shows

and then ask him to avow.

The Court : Did you say you had something else %

Mr. Romley: Well, do you have an extra copy

of the September 11th, the original draft of the

G-a.llagher-Liberman ?
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Mr. Moore: I don't.

Mr. Romley: I have one and I don't have a
copy, and I am going to need it. So if I may, I'd
like to present it later, your Honor, make another
copy of it.

The Court: Fine. The map business you will

settle amongst yourselves?

Mr. Romley: Yes.

(Discussion off the record.)

Mr. Moore: Judge, I want to really emphasize
my thinking with you on this separation of issues

as to clarifying this thing and shortening it.

The Court.: Well, fundamentally I like to do it

at one sitting, I think everybody does. But this is

not the [47] ordinary situation, at least I am going

to think about it after I have a chance to study

the other thing, I mean in the light of the particu-

lar features of this case. Ordinarily I am opposed

to splitting it up.

Mr. Moore: Ordinarily I am. This is the second

time in my life that I have ever suggested it.

(Discussion off the record.)

Mr. Moore: I might ask one other question,

your Honor, if I may. Mr. Romley, I think this

might clarify some of the records and books that

we are asked for and they are asking for and a

basis for objection, do you mind, Mr. Romley, tell-

ing us, if you establish liability at what date you

contend your right to damages accrued? By that

I mean as of the date our people got it or as of

the date that you attempted to exercise your option.
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Mr. Romley: We started attempting to get the

information immediately after you bought it, and
didn't get it for two or three months, and conse-

quently couldn't tell you anything in regards to

the exercise of our option. For that reason I can't

answer you directly.

(Discussion off the record.)

The Court: Of course, when you get into dam-

ages it is pretty hard. In other words, if there are

records even before you bought it and they would

bear on the cost of the mill, I mean whether it

was an efficiently operating mill or [48] inefficient

operating mill, and whether its capacity and every-

thing, records that would show that would prob-

ably be admissible even though the damages them-

selves might flow from a different period. But I

mean you have a very broad picture on damages

if you get into it. About all that they say, that the

cases say, is that you be sure that there are dam-

ages in fact, and then you can put in most any-

thing to show the amount. I mean it's very, very

broad on the thing. But I will pass on the whole

thing as soon as I get a chance.

(Discussion off the record.)

The Court : Is there a dispute whether the letter

of September 23rd means just the mill or the mill

and timber, do you disagree on that?

Mr. Romley: We contend our agreement related

to the mill and timber, the mill is no good without

the standing timber.
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Mr. Moore: I can't agree that that is right, but

I have been confused and tried to straighten it out
in my own mind. But I think that actually what
was discussed and dealt with was the mill itself,

because whether it will be admissible evidence, and
if this is improper, why, we will forget it. There
had been negotiations by Gallagher just on the
mill—period. And he would sell the timber to peo-
ple down at Payson just as accessible practically

excepting the rim, being closer in miles than Wins-
low to this Working Circle. And in September, [49]

the 12th, in the proposal they are separated entirely,

the one deal but they are separate.

Mr. Cox : They are itemized separately.

Mr. Moore: Well, first they discuss the plant

and what it means and what its price is and so

forth, then they talk about the other. So that ac-

tually I think that technically it means just the

plant—period. As I say, it's

Mr. Romley : That is going to be a fact question,

your Honor.

(Whereupon the pre-trial conference came to

a close at approximately 3 :45 o'clock p.m.) [50]

[Endorsed] : Filed February 9, 1960.
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[Title of District Court and Cause.]

TRANSCRIPT OF PROCEEDINGS
May 3, 1960

Tucson, Arizona

Appearances: Messrs. Moore & Romley and Mr.

James J. Cox, Jr., for the Plaintiff. Jennings,

Strouss, Salmon & Trask, by Mr. Rex H. Moore,

for the Defendants. [1]

The above entitled matter came regularly on for

hearing at Tucson, Arizona, on the 3rd day of May,
1960, before the Honorable James A. Walsh, Judge
of the United States District Court, and the follow-

ing proceedings were had to-wit:

The Court.: Proceed.

Mr. Romley : If the Court pleases, the plaintiffs

are ready.

Mr. Moore: The defendants are ready, if the

Court pleases.

The Court: Mr. Romley, do you have a trial

memorandum ?

Mr. Romley: We do not have one typed, your

Honor. We can present one in the morning, I'm

sure.

The Court: I don't insist on one, but I thought

I'd ask if you do have one.

Mr. Romley: We have started the preparation,

but it hasn't been concluded. It's typed in rough

draft, we will have it.



George H. Nagel, et al. 257
Mr. Moore: If the Court please, at the pretrial

conference it is my recollection that the milling
contract which we call it, the August 9th, 1957
agreement between Arizona Timber Company and
Duke City Lumber Company, there were in fact
five supplements. We only had three, and I believe
that I was to supply supplement number 4 and
number 5. You have copies of them, Mr. Romley;
Mr. Robbins is the one that corrected me [2] at

the time and said he had copies of them. But I
didn't have. And those are reproduced copies.

Mr. Romley: We have no objection, if the Court
pleases, to these being received in the same manner
as the others were.

Mr. Moore: It will just be simply attached to

that exhibit, it's the August 9th, 1957 agreement.

The Court: Could you identify it, Mr. Moore,

and then the Clerk will attach it.

Mr. Romley: Was not the agreement originally

July 31st and these are addendums or supplements'?

Mr. Moore: No, it is the one that was marked
in pencil as number 5 and there are supplements

number 1, 2, and 3 attached to it, Mr. Romley.

Four and 5 we didn't have at the time, and I would

think it would be well just to attach these to that.

The Court: It will be and it will be part of 5

in evidence then.

Mr. Moore: Now, there is one other matter that

I need to file, your Honor. In our answers to the

interrogatories in the schedule answering Interrog-

atory Number 40, there was a mathematical mistake.

We have corrected that, prepared another schedule.
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I telephoned Mr. Robbins and gave him the cor-

rections and have given counsel a copy of that

corrected schedule. We would like to substitute

this one for the schedule in the answers to the

interrogatories because there was a mistake in [3]

that one and this is correct. In addition to that

Mr. Romley: May I say as to the first matter,

your Honor, because there is a different situation

prevailing with regard to the second, we have no

objection to that being attached or substituted for

the original.

Mr. Moore: Now in addition to that we have

prepared a schedule answering Interrogatory Num-

ber 40 which brings the matter up to March 31st,

1960, instead of December 31st, 1959. And I would

like to attach that as a part of the answers.

If you have any objection, of course, we can

offer it later.

Mr. Romley: We were furnished a copy of this

latter document this morning, your Honor. We
haven't had an opportunity to read it. These are

being only attached and not received in evidence.

That's correct, is it not?

Because the answers to the interrogatories as

such are not in evidence.

Mr. Moore: All right. Well, we will just with-

hold this.

Mr. Romley: They are attached only, then such

parts thereof as may be read in evidence or may be

offered in evidence can be considered. But the

mere attaching will not receive it in evidence.
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Mr. Moore: We will withhold the subsequent
one at this time and substitute the corrected sched-
ule. [4]

The Court: May I see that?

Mr. Moore: The mistake, your Honor, Was sim-
ply a mistake in division and one of the pages on
one of the items, and this new one corrects that
and carries it then on through to the ultimate
figure.

The Court: The Clerk will attach it to the an-

swers which is file document 19, and so that we
will have both the original and the corrected one
as a part of the answers.

Mr. Romley : If the Court pleases, we discussed

with counsel this morning the matter of offering

in evidence a number, nine as a matter of fact,

report of examinations prepared by certified public

accountants of the Nagel Lumber and Timber Com-
pany operation, starting with the year 1952 and

ending with the year 1959.

In 1957, there are two of them, one dated Sep-

tember 30th, 1957, which was the end of the pro-

prietorship operation, and the other ending Decem-

ber 31st, 1957.

As of October 1st, 1957, there was a partner-

ship consisting of the plaintiffs in this case and

that's why there are two for the year '57.

We have handed to the Clerk photocopies and

counsel some time ago, several weeks ago, was fur-

nished copies of these also.
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Mr. Moore: Not of '52 and '53, Mr. Romley.

The first one that was furnished to us was for the

year ending [5] December 31st, 1954.

Mr. Romley: '52 and '53 were not furnished to

you?

Mr. Moore: No.

Mr. Romley: We will furnish them now. I

thought you had been furnished them. We went

back and got them for every year there has been

an audited report. These, if the Court pleases, we

ask be marked now for identification as 7-1 through

7-9 in that order. Counsel, if I understand him

correctly, has made no objection as to the founda-

tion. He says he does have other objections as to

their admissibility. If they may be so marked we

offer them in evidence, it being conceded that the

foundation has been laid.

Am I correct in that?

The Court : The Clerk will mark them 7-A, T-B,

and so on.

Mr. Romley: That is agreeable, your Honor.

The Court: It will be the 7 series.

(Plaintiffs' Exhibits 7-A through 7-1 marked

for identification.)

Mr. Moore : Insofar as the identification of them

is concerned, your Honor, we do not object. We
do object to their admissibility in evidence on sev-

eral grounds. First, there is no foundation shown

in the lawsuit that the material contained in those

financial reports are material to any issue in this

case. [6]
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business operations are not admissible until, if at
all, a prima facie case of liability has been made.

Second, we object to the admissibility of their
statements as not a proper test upon which to base
an award of future—loss of future prospective prof-
its, and object on the ground that the evidence in
this case will not show a legal foundation upon
which to base an award for the loss of future
prospective profits.

Certainly they are not admissible at this time
until the foundation has been laid with respect to

the prima facie liability and other matters.

The Court: There is no foundation for them at

the present time and on that basis the objection

is sustained for the present.

Mr. Romley: Your Honor means with regard to

foundation other than the proper preparation from
the books and records?

The Court: I don't understand counsel for the

defendants to object to that they are not what they

purport to be, the records or the reports made in

the regular course of business by certified public

accountants.

Mr. Moore: We understand, your Honor, that

they are the annual reports prepared by Mr. James

A. Smith and others, certified public accountants,

and we do not object to them on [7] the ground

that they do not purport to show what they do

show, or that they are not correct insofar as the

accountants' analysis of the records were concerned.
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The Court: Their relevancy and materiality are

not established at the present time.

Mr. Romley: May we proceed, your Honor?

The Court: Yes.

Mr. Romley: Mrs, Nagel, will you step forward

and be sworn, please. [8]

MRS. GEORGE. H. NAGEL
called as a witness herein, having been first duly

sworn, testified as follows

:

Direct Examination

Q. (By Mr. Romley) : Will you state your

name, please?

A. Mrs. George H. Nagel.

Q. Where do you live, Mrs. Nagel?

A. Winslow, Arizona.

Q. How long have you lived at Winslow?

A. Seventeen years.

Q. You are married ? A. Yes, sir.

Q. Your husband's name?

A. George H. Nagel.

Q. You are one of the plaintiffs in this action,

are you not? A. Yes, sir.

Q. George H. Nagel is also a plaintiff, your hus-

band? A. Yes, sir.

Q. He is not present in court?

A. No, sir.

Q. Robert T. Jenkins also is a plaintiff ?

A. Yes, sir. [9]
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Q. I believe he is your son-in-law?

A. Yes, sir.

Q. He is present? A. Yes, sir.

Q. Georgia Mae Jenkins, another plaintiff, is

your daughter? A. Yes, sir.

Q. She is not present? A. No, sir.

Q. And the last plaintiff is James Henry Nagel?
A. Yes, sir.

Q. He is your son? A. Yes, sir.

Q. Also not present? A. Not present.

Q. Bo the five of you that I have just enumer-
ated, Mrs, Nagel, engage in any business?

A. Yes, sir.

Q. What is the name of that business?

A. Nagel Lumber & Timber Company.

Q. In what capacity are the five of you asso-

ciated in that business? A. Partnership.

Q. How long has that partnership existed?

A. That partnership has existed since 1957. [10]

Q. Do you recall what month it commenced?

A. The beginning of October, I believe.

Q. October 1, 1957? A. Yes, sir.

Q. Is there any reason why the other three part-

ners are not present, Mrs. Nagel ? A. Yes, sir.

Q. Will you tell us please, what that reason is?

A. James Henry Nagel was a minor, he is in

school. Georgia Jenkins

Q. Georgia Mae Jenkins?
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A. Georgia Mae Jenkins is trustee for James
Henry. She is not real active in the business. And
George H. Nagel is a semi-invalid.

Q. Is George Henry Nagel, your husband, active

in the business? A. Yes, sir.

Q. Are the three absent partners all in Winslow ?

A. Yes, sir.

Q. Do they reside there? A. Yes, sir.

Q. Mrs. Nagel, prior to October 1, 1957, when

the partnership was formed, was there a business

known as the Nagel Lumber & Timber 'Company?

A. Yes, sir. [11]

Q. Who were the owners and operators of that

business—I am speaking now prior to the organiza-

tion of the partnership?

A. George A. Nagel and Mabel Nagel.

Q. You and your husband ? A. Yes, sir.

Q. When did you first commence doing business

in Winslow? A. November, 1942.

Q. That is in the capacity you have stated, the

Nagel Lumber & Timber Company, yourself and

your husband? A. Yes, sir.

Q. Did you operate and do business continu-

ously, you and your husband, from November, 1942,

through September, 1957? A. Yes, sir.

Q. Were there any other owners in the business

at that time? A. No, sir.

Q. "What is the nature or character of the busi-

ness in which you were then engaged, Mrs, Nagel?

A. Same as now, lumber manufacturing and

sales.
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Q. Will you tell us what you own and owned
at that time in connection with the operation of
the business, in other words, the mill and so [12]
forth?

A. At that time we had a mill. We didn't have
the planing mill and trucks, we just had the mill

and timber contracts at the beginning.

Q. What was the source of your timber supply
in the beginning ?

A. Sitgreaves National Forest.

Q. How did you obtain timber from that source?

A. By bidding.

Q. Who was the owner of the timber?

A. U. S. Forest Service.

Q. You obtained the timber by contract with the

U. S. Forest Service? A. Yes, sir.

Q. From what forest was the timber obtained?

A. Sitgreaves.

Q. Sitgreaves National Forest?

A. Yes, sir.

Q. Where is that located with reference to

Winslow? A. Just south.

Q. Your mill is located in Winslow proper?

A. Yes, sir.

Q. How many mills are there operating now

at Winslow? A. Two.

Q. Yours continuously from November, 1942?

A. Yes, sir. [13]

Q. And the second mill from what date?

A. Well, sir, I think it is approximately 1950.
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Q. Where is the second mill located with refer-

ence to yours? A. Southwest, I believe.

Q. Is it miles away? A. Very near.

Q. Does it adjoin or separated by any distance?

A. It adjoins our land, their land does. The

land we have secured since it did adjoin just the

corners, but now it is adjoined side by side.

Q. Do you know who it was that started the

operation of the second mill in about 1950 that you

have told us?

A. The Gallagher interests.

Q. Do you know who was connected or involved

in the Gallagher interests ?

A. The Gallaghers and Kaplans, I believe.

Q. Do you know their initials?

A. T. P. Gallagher, I don't know whether he

puts a Junior or not, T. P. Gallagher, his father,

was deceased at that time, and A. I. Kaplan.

Q. Do you know how long Gallagher and

Kaplan operated the second mill?

A. Yes, sir.

Q. Until what date? [14]

A. Until 1959 when it was turned over to Duke

City Lumber Company.

Q. Will you tell us briefly, Mrs. Nagel, the pro-

cedure involved in processing or manufacturing the

lumber, from the time you obtained the timber un-

der contract through its final processing stage ?
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A. The first thing after you get a contract is

a bond or put up cash so that the Government will

be secured, and then the timber is through selec-

tive cutting so the Forest Service marks the trees

for the operator and we cut those trees and our

process was to haul them to Winslow and saw

them into boards. At the beginning we sold the

boards rough, then later we had a planing mill and

finished them, and later we had a dry kiln, we

dried what they call the uppers and higher grades

and finished them through the planer and shipped

them to customers, sometimes through wholesalers

and sometimes through our own sales direct.

Q. You referred to the second mill, the Galla-

gher-Kaplan mill as being in operation by those

two gentlemen from 1950 approximately until it

was transferred in 1959, I believe you said, to Duke

City?

A. It was operated by them in the Forest earlier

than that, I don't know how many years, but they

were there, they bought—the Whiting's first bid the

sale in and Whiting sold to the Gallagher interest

and I don't know what [15] year, but it was early

in the time the mills began operation. Then the

mill was abandoned in the forest and the mill in

Winslow was built, I believe it was moved from

Grants by the Gallagher interests.

Q. It was moved in about 1950?

A. I think so. It might have been '51, but it was

in that—I think.
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Q. Mrs, Nagel, can you tell the Court whether

the second mill, from 1950 until it was transferred

to Duke City was operated in a manner similar to

yours or in a different manner ; if it did differ, tell

us the respects in which it did differ.

A. At times we contracted the logging operation,

just a part of it, and at times, I think most of the

time they contracted just skidding and logging, cut-

ting, skidding and logging and hauled the logs

themselves on their own trucks.

Q. So far as the actual manufacture of timber

into lumber, were these two operations similar or

otherwise'?

A. They were very similar. In fact, almost ex-

actly the same, I would say.

Q. Was the production of timber during those

years 1950 or '51 through the year 1958 at the two

mills substantially the same quantities or otherwise'?

A. Yes, sir, I think they were at that time.

Q. You mean they were substantially similar?

A. The same. [16]

Q. You have related some things now with re-

gard to the operation and similarity of these two

mills. Is that based on any personal experience or

what has been related to you so far as your mill

is concerned'?

A. We have compared statements, cost state-

ments.

Q. With whom?

A. With Mr. Tom Gallagher.
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Q. He is the same T. P. Gallagher you pre-
viously referred to? A. Yes, sir.

Q. Mrs. Nagel, I neglected to ask you earlier

the extent in which you participate in the operation
of the Nagel Lumber & Timber Company—here-
after I will call it the Nagel mill.

A. I manage it, sir.

Q. How long have you managed it ?

A. I would say since 1951 for sure and it was
practically my management during the year 1950.

Q. Have you managed it continuously since that

time? A. Yes, sir.

Q. Have you performed the usual duties inci-

dent to the management of such a mill?

A. Yes, sir.

Q. Prior to 1950 or '51 who was the manager

of the mill? [17] A. Mr. Nagel.

Q. When did he—that was from its inception

in November, 1942? A. Yes, sir.

Q. Until what date?

A. Well, he was partially out of the manage-

ment after June 6th, 1950 and then totally out after

September 29, 1951.

Q. And after those dates then you became the

active manager? A. Yes, sir.

Q. Was there a reason why he ceased to be the

manager? A. Yes, sir.

Q. Tell us what occurred?

A. Well, he had a stroke in 1950 that partially

disabled him and in 1951 that totally disabled him.
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Q. Has he been totally disabled since September
29,1951? A. Yes, sir.

Q. Have you been assisted in your duties as

manager by any person or persons since you took

over the full management position in September,

1951? A. Yes, sir. [18]

Q. (By Mr. Romley) : And who are those who
have served in that capacity, would you say they

are assistant managers? A. Yes.

Q. Who has been the assistant managers?

A. George M. Brown, Robert T. Jenkins.

Q. When was George T. Brown the assistant

manager ?

A. George M. Brown was assistant manager,

I can't be sure what—when he first came there he

was not well enough acquainted with the business

to be assistant manager. But he really did take

hold well and I can't remember exactly when I

made him assistant, but I would say probably '52

or maybe '53, I am not sure.

Q. And how long did he continue in that ca-

pacity? A. Until '55.

Q. I see. And since '55 have you had an assist-

ant manager? A. Yes, Sir.

Q. And who has that person been?

A. Well, Bob has been most of the time. He
was not at first, but

Q. When you speak of Bob, you mean Robert

T. Jenkins? A. Robert T. Jenkins, yes.
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Q. Mrs. Nagel, did you ever—strike that, please.
You, of course, knew Tom Gallagher?

A. Yes, sir. [19]

Q. Did you know A. I. Kaplan also?

A. I have met Mr. Kaplan, I was not too well
acquainted with him but I knew him. Mr. Nagel
knew him, I believe, better than I did. But I did
know him.

Q. Do you know where these two gentlemen
lived?

A. Mr. Gallagher lived in Albuquerque and
Mr. Kaplan in New York City.

Q. Mr. Gallagher still lives in Albuquerque?
A. Yes, sir.

Q. And I believe Mr. Kaplan is now de-

ceased? A. He is deceased, yes, sir.

Q. Did you ever have any understanding or

agreement of any kind, Mrs. Nagel, with the Kap-
lan-Gallagher group or, I might say, with Kaplan-

Gallagher Mill there in Winslow with regard to

any proposed or contemplated purchase or sale of

your respective properties?

Mr. Moore: We object to the question as calling

for a legal conclusion and until the foundation is

laid to show whether it was in writing or oral, we
object to it on that ground.

Mr. Romley: I first wish to inquire if there was

one, your Honor, and then I will get into that.

The Court : Well, she would have to characterize

it as an understanding.

Mr. Romley: I will rephrase the question. [20]
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The Court: Very well.

Q. (By Mr. Romley) : Was there ever at any
time, Mrs. Nagel, any understanding between you

and—I will refer to the Gallagher-Kaplan interest

as Gallagher in the interest of simplicity and brev-

ity herei—with regard to the purchase or sale of

your respective properities?

Just, please, yes or no.

A. Yes, sir.

Q. Was that an oral or a written understanding ?

A. It was oral.

Q. When was that understanding first reached?

A. I can't be sure, sir.

Q. Well, you can't be sure now

—

A. As to the exact date.

Q. As to the exact time?

A. Exact time, no, sir.

Q. Now, with reference to September, 1958,

can you tell us if it was in existence at that time?

A. Yes, sir.

Q. Can you tell us for approximately how long

prior to that date it had been in existence?

A. Sir, I think that it had been in existence since

soon after they built the mill in Winslow.

Q. How was that understanding reached?

Mr. Moore: Now, your Honor, may I ask one

question on [21] voir dire?

The Court: Very well.
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Mr. Moore: Mrs. Nagel, the property involved

that represented the Gallagher Mill in Winslow was
real estate, was it not? The building is built upon
real estate there that they own %

A. Yes, they leased it for 99 years, I believe.

Mr. Moore: We object to any further interroga-

tion with respect to the oral agreement because it

would not be a legal, binding agreement and not ad-

missible.

The Court: Objection will be overruled. I don't

mean that there may not be something to your point,

but I don't think it's any reason for keeping it out.

I mean even if it was only a moral obligation if the

other party to it was going to carry it out, then it

might furnish consideration for an agreement, even

though absolutely unenforceable.

So the objection is overruled.

Q. (By Mr. Romley) : Do you have the question

in mind, Mrs. Nagel, or would you like it read to

you? A. I would like it read, please.

(Whereupon, the pending question was read by

the reporter.)

A. It was just an agreement that we made with

one another.

Q. Well, I'm trying to find out—perhaps my
question [22] isn't too clear—who was it that made

the—who reached this understanding ?

A. T. P. Gallagher.

Q. Who else, and you? A. Yes.

Q. All right. Now, will you tell us, please, just

what that understanding was?
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A. The understanding between us was that,

should we decide to sell our mill we would first offer

it to the T. P. Gallagher interest, and should they

decide to sell, they would first offer it to us.

It would be until—we called it the right of first

refusal. I think that was Mr. Gallagher's term. But
that's the way we always referred to it, the right of

first refusal.

Q. Now, there will be some reference later in the

testimony to an agreement reached with the Duke
City Lumber Company through Mr. Maurice Liber-

man, one of the partners, as having been entered in-

to on September 20th and evidenced by a written

memorandum which is in evidence here dated Sep-

tember 23rd, 1958. Will you tell us, Mrs. Nagel,

if the right of first refusal about which you have

testified continued in existence from the time it was

made until at least September 23rd, 1958?

A. It continued in existence longer than that,

until we did tell Mr. Gallagher that we were re-

fusing—giving our—exercising [23] our right of

first refusal.

Q. That you were giving up your exercising your

right? A. Yes, yes.

Q. And do you remember when it was that that

took place?

A. It was on Tuesday after—it was the 23rd,

I guess, the 23rd.

Q. The 23rd of September?

A. Of September, yes.
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Q. Mrs. Nagel, did you ever carry on any ne-
gotiations in the year 1958 looking toward the pur-
chase of the Gallagher Mill?

A. Yes, sir.

Q. With whom were those negotiations carried

on? A. With T. P. Gallagher.

Q. How did they come about, was it your desire

to purchase initially or was it their desire to sell?

A. Their desire to sell.

Q. Tell us what occurred, when it was and where
it was that there were discussions on that subject?

A. He called me over the telephone and told me
that

Q. You are speaking of—you mean Tom Gallag-

her?

A. Tom. They had decided to sell the mill, and I

asked him what the terms werei. And he told me and

I took them down and he said he would want to

know within 30 days whether we were going to

exercise our rights of first refusal. And I told [24]

him I'd try to let him know, and I took it under

consideration at that time.

Q. Do you recall approximately when it was that

he called you?

A. No, sir, I don't know when he called me for

sure. I didn't date the notes that I took.

Q. You later had a talk with Mr. Liberman, did

you not? A. Yes, sir.

Q. I believe the evidence will show that was on

September 20th, 1958? A. Yes, sir.
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Q. Was that during this 30-day period you have
mentioned ?

A. I'm not sure, sir, but our right to exercise^-
this light of first refusal was still in effect.

Q. It was still in effect? A. Yes, sir.

Q. Now, did you, on behalf of the partnership,

the plaintiffs in this case, do anything more than
take the matter under consideration after Tom Gal-
lagher told you of their desire to sell?

A. Yes, sir.

Q. Tell us briefly, please, just what it was that

you did in that regard?

A. The first thing I did was, of course, to talk

with Bob and then with our accountant. [25]

Q. Now, will you give us the name of your
accountant, please? A. Dale Nelson.

Q. He is a regular employee of your firm, is he?

A. Yes, sir.

Q. And a certified public accountant?

A. Yes, sir.

Q. All right, working regularly every day there

in the office at Winslow ? A. Yes, sir.

Q. All right, I'm sorry for the interruption, You
may proceed.

A. I asked Dale to get the details and to figure

out how much money would be involved, Tom had
said he wanted cash for the mill.

Q. What more did you do other than what you
have related, if anything?
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A. After Dale had figured about how much cash

we would need I went and talked with our banker.

Q. • Who was your banker at that time?

A. Valley National Bank is the one I talked with
at Phoenix, Mr. McKinney, Ben McKinney.

Q. He was your banker at that time?

A. He was handling our loan at that time.

Q. And is he still? [26] A. Yes, sir.

Q. Did you have the line of credit with the
bank at that time? A. Yes, sir.

Q. Had you ever borrowed money from the bank
prior to that date? A. Yes, sir.

Q. After talking to Mr. McKinney, did you con-

tinue to be interested in the purchase of the Gallag-

her mill?

A. Yes, sir, we did, I did. And we all were in-

terested in the purchase.

Q. Were you then in position to proceed and

consummate the purchase?

A. You mean financially?

Q. Yes. A. Yes, sir, I think we were.

Q. Tell us what that was based on, if it was on

the basis of your position and the bank's commit-

ment of whatever it may have been based upon?

A. Well, I would not have known for sure until

we complied with the bank's request to project it,

project the operation of this mill. And we had made

a rough projection, but we had not figured all of the

things that were required by the bank.
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Q. In your opinion, you were able to proceed
though? [27] A. Yes, sir.

Q. Now, did something occur as a result of which
you did not proceed with the purchase of the Gal-

lagher mill?

When I say mill, I mean their mill and their

physical plant there and timber?

A. Yes, sir.

Q. Tell us what that was.

A. Well, we got what we thought was a better

offer.

Q. And from whom did that offer come?

A. Mr. Liberman.

Q. Will you, in your language, please—or per-

haps it might be shorter if I be more specific in my
question.

When did you and Mr. Gallagher first have any

discussion with reference to the purchase or pro-

posed purchase of the Gallagher mill?

I say you and Mr. Liberman.

A. That was September 20th, 1958.

Q. 1958. Where was that discussion and how did

it originate?

A. Mr. Liberman came to our office and it was in

my office the discussion took place.

Q. In Winslow? A. Yes, sir.

Q. Had you had any conversation shortly prior

to that date with Mr. Liberman either in person or

by telephone? [28] A. Yes, by telephone.

Q. Do you know how long prior to September

20th that was? A. I'm not sure, sir.
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'Q. All right. Can you tell us if it was a matter of
days, weeks or months?

A. Oh, it was a matter of days. He had made the
appointment to come over.

Q. And you say that was by telephone?

A. Yes, sir.

Q. In Winslow or over long distance?

A. Oh, long distance.

Q. You say he had made the appointment to

come over? A. Yes, sir.

Q. Who placed that call?

A. Mr Liberman, I believe.

Q. Do you know where he was or if he told

you where he was?

A. No, he didn't tell me where he was that I

remember.

Q. I beg your pardon?

A. Not that I remember.

Q. Not that you remember. But he did call

you long distance and make an appointment to see

you? A. Yes, sir.

Q. And was that appointment for September

20th? A. Yes, sir. [29]

Q. To see you in your office at Winslow?

A. To see us, to see me, yes.

Q. AH right. Now did he come to Winslow on

that day? A. Yes, sir.

Q. Did he meet with you at your office?

A. Yes, sir.
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Q. Do you remember about what time it was
that the discussion commenced and for how long it

continued ?

A. Well, it was Saturday, I remember that, and
still in the morning I believe. But I don't know the

exact time.

Q. Do you remember approximately how long

the conference lasted, a matter of an hour or two,

more than that?

A. I'd say two, two or—two hours or three. Two
probably.

Q. Two or three hours, and all the time in your
office? A. Yes, sir.

Q. And who was present during all of that time,

Mrs Nagel?

A. R. T. Jenkins, or Bob, I will refer to him as

Bob.

Q. All right, let's call him Bob, your son-in-law,

R. T. Jenkins?

A. Bob and Mr. Liberman and I were present.

Q. Now, will you relate:, please, as nearly as you

can, the exact words that Mr. Liberman used and

you used during that conference and if you don't

remember the exact words, [30] the substance of

what was said, identifying who said what that time?

Mr. Moore: Just a moment, please, Mrs. Nagel.

Your Honor, we object to the evidence called for

by that question for the reason that there is attached

to the plaintiffs' amended complaint a written
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agreement executed by the parties. It's our position
that their claim can be based only upon an alleged
breach of that written agreement. Therefore oral
conversation with respect to negotiations, et cetera,
are not admissible and we object upon that ground.
The Court: The objection is overruled. Cer-

tainly they would be admissible as a matter of in-

terpretation, because on its face the agreement, I
don't think there is any question that counsel will

agree there were ambiguities in it, or matters that

you just can't pick up by reading, and understand
what the parties meant by the words they used.

So on that basis if no other, it would be admis-

sible.

Mr. Moore: Well, of course my objections

may be a little premature at this time, but I wanted
to raise it at the first opportunity. We object to

oral testimony that would tend to alter, change,

modify and so forth the written agreement. Now,
may it be understood, in order to save time, that my
objection will go to all this line of questioning and

I will not have to interrupt the witness? I assume

that the Court's ruling is that the plaintiff will be

permitted to [31] go into the entire conversation

that occurred in Winslow on September 20th.

The Court: Yes, and the record may show a

continuing objection to that.

Mr. Moore: Thank you, your Honor.

Q. (By Mr. Romley) : Now, do you recall my
question? Simply this: Will you relate, please, the

conversation that occurred in your office on Sep-
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tember 20th, 1958, involving you, Mr. Liberman and

Bob Jenkins, using as nearly as you can the exact

words, and if not able to do so, then the substance

of what was said by each of the parties identifying

them as you go along?

A. I'm sure, sir, I couldn't use the exact words.

We had—at least I had supposed Mr. Liberman was

coming to say that

Mr. Moore: We object to that, if your Honor

please.

Q. (By Mr. Romley) : Just a moment, Mrs.

Nagel. I think counsel's objection is good. It's

not what you supposed Mr. Liberman was coming

over to say, we want to know only what the three

of you said in that conference, try to give it to us in

the chronology in which it came up, please?

A. Well, we discussed, I'm sure, the business or

the weather or something preceding our actual

conversation regarding the transaction that took

place. But I remember that Mr. Liberman said,

"Let's buy the mill together." [32]

Q. Mr. Liberman said, "Let's buy the mill

together?"

A. Yes. And I asked him if he thought we

could get along. I said that that would be the rea-

sonable or the logical thing to do because we each

one had an objective to be accomplished. He had

his Aztec timber which he wanted to cut on that

mill and we would like to, had always since the Az-
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tee had disrupted our sustained yield, we had al-

ways thought of buying that mill or
The Court: Is this what you said to him, Mrs.

Nagel, or what you were thinking?

A. Oh, I told him that we needed the timber
after the Aztec was cut for our mill to make a pay-
ing operation.

Q. (By Mr. Romley) : I think this, Mrs. Nagel,
I probably got the cart before the horse and asked
you a question before we laid the foundation of the
Aztec timber so that we may understand it better

as you go along.

Before we get—or perhaps we can come back to

it later and see what you mean by these various

terms of Aztec timber and how much of it was
under contract, I'm sorry for the interruption. You
may continue and tell us what was said.

A. We agreed that

Q. No, not "we agreed," tell us what was
A. Well, then we discussed—well, I asked Mr.

Liberman if he would be agreeable to Bob managing
the mill and he said he would. And as I remember
it, he volunteered that after [33] 7 years he would

sell the mill to us, Then I'm sure it took lots longer

than this, but Bob and I asked to be excused and

we left the room and discussed whether or not we
would like to accept his proposition and we decided

we would.

When we came back into the room we told him

that we would like to, but Bob asked him if we

could have until April the 30th to complete our pur-
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chase and to buy in, and he said that would be

perfectly agreeable. Then we agreed that we would

put that in the contract.

De also agreed that since Bob would have to come

to Albuquerque to exercise our right of first refusal,

that they would write the contract in Albuquerque

and I told Bob to sign the contract. The contract,

we agreed that Mr. Liberman would buy the mill.

He told us that he could buy it $100,000 cheaper

than we could, he was sure. We had been offered

the mill for $500,000 cash. That would be $400,000.

Then when we—when Monday morning came I

don't know how we found out whether Mr. Liber-

man called us or Bob called Mr. Gallagher, but I

think Mr. Gallagher was not available Monday so

the time of writing this contract was deferred until

Tuesday.

Q. And that was September the 23rd?

A. Yes, sir.

Q. Now, have we finished the conversation in

youf office on September 20th? [34]

A. Oh, I'm sure we don't have everything in. I

hope I didn't leave anything out that's important.

Of course you always do a lot of talking.

Q. You have told us, Mrs, Nagel, that you think

it was Bob who mentioned or asked Mr. Liberman

if you could have until April 30th

A. Well, I'm sure.

Q. to come in on the purchase?
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A. I said that we would have our money tied

up in a log deck until April 30th and that log deck
would be thawed up and we would have more money
available, more cash at that time.

Q. I see. Was that the reason, then, that the sub-
ject or the question or the date of April 30th came
up? A. Yes, sir.

Q. And was that the only reason?

A. That's the reason we wanted until April 30th
to buy, to have the right to buy in.

Q. And what did Mr. Liberman say when you
told him that?

A. He agreed that would be perfectly all right.

Q. Now, you have mentioned a log deck. Tell

us what you mean by that, Mrs. Nagel?

A. Well, in the northern part of Arizona there

is snows, and you have to put logs in what you

call cold deck. It's a storage of logs. You begin

decking them after the sap goes [35] down in the

Fall and deck them as soon as you can before snows.

Then when it snows you are shut out of the woods

in many cases, so you have your logs decked and you

have your money in the logs that are decked.

Q. In other words, logs stacked or held there?

A. All the costs up to—we call it to the pond.

Q. Andwhen do you start moving or selling these

—well, before you do that, of course, you manufac-

ture those logs into lumber, don't you?

A. Yes, sir.
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Q. And when you do start getting money in for

that, what part of the year?

A. We start right away because we have dry

kill that dries the upper grades, then that's what
the most money is invested in, what you get the

most out of.

Q. By what date then generally is it that you

are in position, do you have money out of this

invested log deck?

A. Well, by April the 30th.

Q. I see. And am I to understand from your

testimony that by April 30th you expected to be

in better financial position to proceed with buying

in? A. Yes, sir.

Q. And in substance was that what you

A. Yes, sir.

Q. said to Mr. Liberman? [36]

A. Yes, sir.

Q. You made some reference to a statement in

the—or statements in this conversation with Mr.

Liberman on September 20th, Avith regard to Bob's

managing the new mill, the Gallagher mill if it

was purchased? A. Yes, sir. [37]

Q. Was there anything more said than you have

related or have you told us substantially all of that

discussion, Mrs. Nagel?

A. We made reference to Mr. Weinstein, I

can't remember for sure just exactly how. We
asked Mr. Liberman if Mr. Weinstein was working

for them, Mr. Weinstein who had been actively

managing the production it seemed to us.
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Q. For whom? A. For Mr. Gallagher.

Q. Do you remember what response was given,
what more was said?

A. As T remember, he said he was not working
for him. Anyway—yes, I can't be sure about it,

whether he said Mr. Weinstein was working for
him at that time or was not working for him
at that time, so I can't give you my conclusions.

Q. Can you tell us if the parties did reach an
agreement with reference to what part Bob Jen-
kins would take in the mill ?

Mr. Moore: We object to that as calling for

a conclusion, if your Honor please, what agreement
they reached if any.

The Court: She should tell what was said.

Q. (By Mr. Romley) : Tell us what was said in

that regard.

A. Bob asked—I asked Mr. Liberman if it

would be agreeable for him for Bob to manage the

mill, and I believe [38] Bob said to manage the

production, but I am not sure about that, sir. But
it may have been I just asked him if he would be

agreeable to Bob managing the mill and he said he

would, I remember that.

Q. Liberman said he would be agreeable?

A. Yes, sir.

Q. You have spoken here of Bob's managing the

mill and the purchase of the mill, the Gallagher

mill. Tell us what was meant in that regard, you

mean the physical plant itself?
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Mr. Moore: We object to that as calling for

a conclusion, if your Honor please.

A. The deal—

—

The Court: Just a moment.

Mr. Moore: She is relating conversation now,

it calls for a conclusion.

The Court: Objection sustained.

Q. (By Mr. Romley) Was there any discussion

at that conference, Mrs, Nagel, with regard to what

was to be purchased in connection with this entire

transaction? A. Yes, sir.

Q. Tell us just what was said in that regard.

A. We talked about the price of the mill at

$500,000 and the timber had been offered to us at

19.45.

Q. When you say the timber had been offered

"to us" at 19.45 [39]

A. Yes.

Q. will you tell us what you mean 19.45 ?

A. $19.45 a thousand.

Q. A thousand?

A. Yes, sir. That is the Aztec. And the Forest

Service timber at the price it was under contract.

There were various prices.

Q. Was there any statement made by Mr. Liber-

man with regard to the price of the timber to be

purchased*?
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A. Not there. I can't remember that we discussed
the price of the timber there. It wass later.

Q. Well, when later?

A. When he called me on the phone he told me
the price he was paying for the timber.

Q, You mean sometime in October?

A. Yes, sir.

Q. We will get to that a little later. Was there
any discussion on September 20 with regard to the
amount or quantity of timber that

A. Yes, sir.

Q- Gallagher owned or controlled?

A. Yeis, sir.

Q. Tell us what the discussion was in that re-

gard, please?

A. We talked about the amounts of Forest Ser-

vice and how [40] much Aztec there was. I had
the notes and I knew that Tom had said that Mr.
Liebrman owed him fourteen million feet of Aztec.

And the totals of the timber, we must have dis-

cussed the amount, I am sure we did.

Q. You refer to Aztec timber here. Tell us here

so we may know when the term is used throughout

this trial what you mean by that term.

A. The Aztec Land and Cattle Company is a

company that bought timber or bought land which

had been given to the railroads back when the rail-

roads first came into the western country. And the
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Aztec Land and Cattle Company had purchased the

sections of land that had been awarded or given

—it is kind of like a subsidy now. The Government
gave the railroads that to get the railroads to go

through.

Q. Without going into that much detail

A. The blocks of Aztec timber were every other

section on the even—or was it the odd number—

I

don't know, ten miles, what it was, but anyway a

strip across—I don't know, ten miles, what it was,

but anyway a strip across the Forest, every other

section was awarded to the Aztec Land and Cattle

Company. When this land was awarded to them it

took it out of our forest and the sustained yield was

naturally lowered that was allowed to the mills.

Q. Is it correct to say this, that there were two

sources of timber available for the two mills at

Winslow, [41] one, Forest Service timber, and two,

Aztec timber? A. Yes, sir.

Q. Is it correct to say the Aztec timber was

privately owned timber? A. Yes, sir.

Q. And the Forest Service timber was of course

Government timber? A. Yes.

Q. So when you refer to Aztec timber you mean

privately owned timber as distinguished from

Forest Service, is that right? A. Yes, sir.

Q. Now, did Mr. Liberman at that time, Sep-

tember, 1958, own any Aztec timber rights himself?

A. Yes, sir, he owned his original purchase less

the fourteen million which was represented to us to

have been owed by him to the Gallagher interests.
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Q. Did the Nagel Lumber & Timber Company
also own Aztec timber at that time?
A. Yes, sir.

Q. Was there any timber imder contract to
the Gallagher mill by the Forest Service at that
time? A. Yes, sir.

Q. And similarly under contract to the Nagel
Lumber & Timber Company? [42]

A. Yes, sir.

Q. Mrs. Nagel, do you know if Mr. Liberman
at that time was milling in any way or coverting
from timber to lumber any of his Aztec timber?

A. Yes, sir.

Q. Do you know how that was being done?

A. It was being manufactured in the Gallagher

mill.

Q. Lender an agreement between Liberman and
Gallagher? A. Yes, sir.

Q. Was there any discussion in this September

20 conference with regard to the milling of the

Liberman Aztec timber? A. Yes, sir.

Q. Tell us what was said in that regard, please?

A. We said something to the effect that—well,

before Mr. Liberman had asked us to cut his Aztec

timber.

Q. You mean before September 20th?

A. Yes. And I said something to the effect that

$2 was too cheap and, "you wouldn't manufacture it

for $2." And he said, "no," I said, "you are paying
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$3 now, aren't you?" and he said, "yes." He said,

"why change that $3," when we were discussing the

cutting contract that he had.

Q. This was September 20th? A. Yes, sir.

Q. He said, "why change that?" [43]

A. Yes.

Q. At that time you were discussing his mill

agreement ? A. Yes.

Q. Did you know at that time the other terms?

A. Yes. Tom had given me the terms, I knew
them, but Tom had given them to me over the phone
when he called and offered us the deal.

Q. What were those terms?

Mr. Moore: If the Court please, that contract

is one of the documents that was marked.

Mr. Romley: I think that is correct.

Mr. Moore: It is the best evidence, speaks for

itself.

Q. (By Mr. Romley) : That speaks for itself.

In substance you and Mr. Liberman and Mr. Jen-

kins discussed his milling agreement he had with

Gallagher ?

A. Yes. We did not discuss it extensively but

we did discuss it.

Q. Mr. Liberman said to you with regard to that

milling agreement as you related, "why change

that?" A. Yes, sir.
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Q. When the conference broke up that day on
September 20th did you feel or did the parties say
anything to indicate they had reached an under-
standing or agreement as to what they were going
to do with regard to this contemplated [44] pur-
chase? A. Of the mill, sir?

Q. The mill and timber, yes.

A. My understanding was
Mr. Moore: Just a moment

Q. (By Mr. Romley) : Not your understanding,

what the parties said. Did they make arrangements
to go forward or drop the matter?

A. Yes, that Mr. Liberman would return home,
return to Albuquerque and the contract would be
written up as we agreed and Bob would come over

and look at the agreement and sign it and exercise

our right of first refusal with Mr. Gallagher.

Q. You say exercise your right of first refusal ?

A. Yes, sir.

Q. "What do you mean by that?

A. I mean to tell him yes or no, we would or

would not take the mill, would not buy it.

Q. Did you have any discussion with Mr. Liber-

man on September 20th as to what Bob would say

to Gallagher? A. Yes, sir.

Q. What was said in that regard?

A. We agreed that Bob would tell him

Mr. Moore: I object, if your Honor please, the

question calls for conversation, not the conclusion

as to [45] what was agreed.
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The Court: Tell us what was said, Mrs. Nagel.

A. Mr. Liberman didn't want us to tell Tom that
he had been over there.

Q. (By Mr. Romley): When you say Mr.
Liberman didn't want you to, did he tell you he
did not want you to tell Tom?
A. He didn't want Tom to know, yes, he had

been there, it might keep him from making his deal,

from buying the mill.

Q. Did Mr. Liberman make any suggestion as

to what Bob should say to Tom?
A. I am sure he did, sir, but I can't remember

his exact words.

Q. I am not asking for that. Could you tell us
the substance of anything he did say with regard

to Bob's talk with Tom?

A. I am afraid I can't, exact words.

The Court: Mr. Romley, at this time we will take

the morning recess for about five minutes,

(recess) [46]

After Recess:

Q. (By Mr. Romley): Mrs Nagel, you have

referred in your testimony to the conference in

your office on September 20th. You have also told us

of the first refusal agreement that you had with

Gallagher. Do you remember if there was any dis-

cussion, and if so what was said in that September

20th conference with regard to the first refusal 1
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A. Mr. Liberman asked me to call Tom and tell

him that we were exercising our right of first re-
fusal, that we were not giving to buy the mill. And
I told him that I thought Tom deserved the courtesy
of us coming to him and I told him that I would
send Bob to see Tom Gallagher and tell him that we
were not going to buy the mill. We had agreed that
we would withdraw from the deal, that we would
not buy the mill and agreed that Mr. Liberman
would buy the mill.

Mr. Moore: We object to the conclusions, if

your Honor please, not limited to conversation.

The Court: May I have the last part of the

answer ?

(Whereupon, a portion of the last answer was
read as follows : "We had agreed that we would
withdraw from the deal, that we would not buy
the mill and agreed that Mr. Liberman would
buy the mill.")

The Court: That last part will be disregarded,

the characterization of "agreed."

Q. (By Mr. Romley) : Will you tell us, Mrs.

Nagel, what, [47] if anything, was said in the con-

ference of September 20th with regard to the Nagel

Company buying the mill and with regard to what

should be done?

In other words, you have stated a moment ago

and the Court disregarded, properly I think, "We

agreed thus and so."
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Now, you tell us what was said and the Court will

determine if there was a agreement.

A. Mr. Liberman said, "I will buy the mill and
I will give you an option agreement to buy one-half
interest in the mill and the timber." In the deal is

what we call it.

Q. In the what?

A. The deal, the mill and the timber.

Q. The mill and the timber. And what did he
say with reference to when you might buy this one^

half interest in the mill and timber?

A. That we would have until April the 20th.

Q. Did he say anything with reference to what
you should do or your company should do with re-

gard to the first refusal agreement or understanding

you had with Gallagher ?

A. He asked me to call Tom and tell him that we
were exercising our right of first refusal and I told

him that I thought Tom deserved more courtesy,

that I would send Bob to see him and tell him.

Q. And what did Mr. Liberman say to that,

though ?

A. Said to be sure and not tell Tom that he had
been over [48] there,

Q. That he had been over to see you, you mean ?

A. Yes.

Q. Did he say anything to indicate that he dis-

agreed with your proposal of sending Bob?
A. No, not that I remember.

Q. In substance that was the discussion then, is

that right? A. Yes.
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Q. Now, did Bob go to Albuquerque as you have
indicated ? A. Yes.

Q. It was agreed he would go?

A. He went the day after they agreed that he
would go, he either couldn't see Tom—I don't
believe he could see Tom Gallagher that day, that
was on Monday. So it was arranged over the tele-

phone that Bob would go Tuesday.

Q. And Bob went alone, did he?

A. Yes. Well, he went with Dale Nelson.

Q. All you know with regard to what transpired

there has come to you from the words of Bob or

Dale or someone else then, because you weren't

present?

A. Except the agreement that I saw.

Q. I see. Now, did you at any time say to Mr.

Liberman or any of the defendants, and it might

be well just at this point to clear up one point,

Were all your dealings with Mr. [49] Liberman on

behalf of the defendants? Did you ever talk to Joe

Grevey or Jack Grevey and his brothers ?

A. No, sir; no, sir.

Q. Your dealings were entirely with him?

A. Yes, sir.

Q. Liberman. Did you ever say to Mr. Liberman

that you did not want to go through with the option

or the agreement that you made with him on Sep-

tember 20th and that is referred to in the letter

agreement of September 23rd? A. No, sir.
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Q. Did it continue in existence from the time it

was made?

Mr. Moore: We object to that as calling for a

legal conclusion, if your Honor please.

The Court : That would he a conclusion. She may
tell what was said and what was done.

Q. (By Mr. Romley) : The evidence here, and
I don't recall the exhibit number, but the evidence

here shows that a written agreement was entered in-

to by Gallagher or his group and Liberman and his

group for the sale by the former to the latter of the

plant and timber. You have seen a copy of that

agreement, have you not? A. Yes.

Q. And you know that Liberman and his group

did purchase the plant 1

? [50] A. Yes, sir.

Q. The plant annd timber? A. Yes, sir.

Q. Did you at any time prior to April 30th, 1959,

have any further conversation with Mr. Liberman

with regard to the option granted you by that agree-

ment of September 20th and 23rd?

A. Yes, sir.

Q. Did you have any such conversation with

him after the purchase of the Gallagher properties?

A. Yes, sir.

Q. Do you recall approximately when that dis-

cussion took place?

A. When I was present it was in January, sir.

Q. Of 1959? A. Yes, sir.

Q. Do you know whether anyone on your behalf

or on your company's behalf or your firm's behalf

talked with Mr. Liberman prior to that date?
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A. Yes, sir.

Q. Do you know who that was?
A. Bob Jenkins and also Mr. Cox.

Q. Jim Cox? A. Our attorney.

Q. Yes, Jim has been your attorney for how
long? [51]

A. I can't be sure, sir, but it's been a long time.

Q. Several years?

A. Yes, ten or fifteen, I'd say. Fifteen; ten to

fifteen.

Q. Mrs. Nagel, when did you first learn the

terms of the sale by Gallagher to Duke City?

A. It was January, I believe it was January the

6th but anyway—yes, of '59 when we saw the con-

tract that Mr. Liberman had—the purchase contract

of the properties.

Q. Where did you see that?

A. In Judge Johnson's office in Albuquerque.

Q. Had any request been made for you or Bob
Jenkins to see that prior to that time?

A. Yes, sir.

Q. Had there been any compliance with that re-

quest? A. No, sir.

Q. And until you saw the contract on January

6th, 1959, in Judge Johnson's office are you telling

me you did not know what the terms were?

A. That's right, sir.

Q. Now, for the record I assume we should iden-

tify Mr. Johnson. He is Judge Johnson, he is attor-

ney the Albuquerque attorney for Mr. Liberman, is

that right? A. That's right.
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Q. Did you ever at any time have any conversa-

tion with Mr. Liberman with regard to whether

you would or would not [52] exercise your option

to purchase a half interest in the mill and timber

as provided for by your September agreement?

A. Yes, sir.

Q. When did that conversation take place?

A. October 16th, I believe.

Q. Tell us what occurred in that regard?

A. The telephone rang, I thought—as I remem-

ber it was real early, I thought it was 3 o'clock.

As I remember it was 3 o'clock in the morning.

And he asked me to wire him

Q. Now, this was a long distance telephone call ?

A. Yes. Mr. Liberman asked me to wire him a

release from the option agreement.

Q. Did he tell you where he was?

A. He gave me the address the Essex House

in New York, to send the telegram.

Q. And what did he say with regard to any

negotiations for the purchase?

A. I think he said he was there to buy the mill

but I wouldn't be sure. Maybe I concluded that.

But I believe he said he was there to buy the mill.

Q. And he asked you specifically

A. And he needed this option to proceed.

Q. You say he needed this option to proceed?

A. I mean this release from the option.

Q. All right. And what did you say? [53]

A. I didn't think that we would want to give

him a release, but I would talk with Bob.
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Q. This is what you told him? A. Yes.

Q. And did you talk to Bob? A. Yes, sir.

Q. How long after this telephone call, the same
day?

A. Well, the same day, yes, sir. In the morning
early, as soon as I could get in touch with Bob.

Q. Where was Bob at that time?

A. He was in Phoenix.

Q. Did you talk to him by long distance that
morning? A. Yes, sir.

Q. Do you know where he was in Phoenix?

A. I didn't get him at the hotel, I got him in Mr.
Cox's office about 8—well, it was before 8 o'clock,

I think.

Q. In the morning? A. Yes, sir.

Q. And did you tell him of your conversation

with Mr. Liberman?

A. I told him that Mr. Liberman wanted us to

release the option.

Q. And following that conversation you had
with Bob Jenkins, did you do anything with refer-

ence to contacting or [54] conveying any message

to Mr. Liberman?

A. Yes, sir, I sent the telegram.

Q. You sent him a telegram? A. Yes, sir.

Q. Which has been received in evidence here, is

that right? A. What is it?

Q. The telegram that has been reecived in evi-

dence? A. Yes, sir; yes, sir.



302 Maurice Liberman, et al. vs.

(Testimony of Mrs. George H. Nagel.)

Mr. Romley: We have only a photocopy of it

which has been marked as Plaintiffs' Exhibit 2.

This is in evidence, is it?

The Clerk: Yes.

Q. (By Mr. Romley) : Plaintiffs' Exhibit 2 ap-

pears to be a photo. But can you look at that and
tell us if that is the telegram you sent him?

A. Yes, sir, that's the telegram.

Mr. Romley: May we stipulate, Mr. Moore, be-

cause of the partial illegibility of this telegram,

that it is dated October 16th, 1958, and appears to

have been sent about 8 :24 as I read it, is that cor-

rect % Do you have the original % •

Mr. Moore : We have a better copy than that, I

think we have the original somewhere in our files.

Yes, the date is correct and the time is approxi-

mately correct, 8:24 or 8:28 a.m., stamped on it.

This is just the same kind of a copy. [55] October

16th, this is stamped 8 :29.

Mr. Romley : Perhaps we could stipulate for the

record, if your Honor pleases, from a more legible

copy that counsel has that it appears that the tele-

gram which is Exhibit 2 in evidence was sent from

Winslow, Arizona, at 8:29 a.m. and was received

in New York City at 11 :38 a.m.

Mr. Moore: That is received at the Western

Union station and not delivered to the defendant

at that time?

Mr. Romley : That is correct, because that is im-

possible to read on this exhibit, your Honor.
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Mr. Moore: That stipulation is correct.

The Court: Very well, the record may show the
stipulation.

Q. (By Mr. Romley) : Now, did you have any
further conversation with Mr. Liberman on that
day? A. Yes, sir.

Q. Do you recall how many conversations after
the first one early in the morning when you say
he called you?

A. I can't be sure whether one time or two.

Q. How many do you recollect?

A. I remember the call when he told me the

mill—he had bought the mill for $650,000, but he
had only paid $17 for the timber. [56]

Q. Was that in the first conversation or a later

conversation ?

A. That was the last conversation.

Q. The last conversation? A. Yes, sir.

Q. Where were you when you talked to him at

that time?

A. I was in my office at the mill.

Q. Was that conversation initiated by you or

by his calling you? A. By his calling me.

Q. Can you tell us whether it was morning or

afternoon? A. It was afternoon.

Q. It was afternoon; I don't suppose you recall

the hour?

A. It sticks in my mind it was late. I am not

sure though.
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Q. In any event in the afternoon?

A. Yes.

Q. Can you tell us the substance of that con-

versation ?

A. He said he had bought the mill and I said i

was glad he had, and he had paid $650,000—he had

to pay $650,000 for it, but that he paid $17 for the

timber. And I don't remember about the other part

of the conversation just for sure.

Q. Did you during that conversation, or did he

during [57] that conversation say anything to you

about having received a telegram?

A. Oh, there must have been a call between that,

because I know he asked me to come to New York.

He asked me something about the releasing the

option and I said, "didn't you get my telegram."

and he said yes he did, he got the telegram.

Q. Did he ask you at that time to release the

option ?

A. I think he said that was not important, or

something to that effect and he wanted me to come

to New York and I told him I couldn't.

Q. Did you at that time or at any time say to

him you would release him from the option?

A. No, sir.

Q. Did you later, after October, 1958, have

any conversation with Mr. Liberman with regard

to your exercise of the option granted by the Sep-

tember, 1958, agreement?
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A. When we went to Albuquerque.

Q. You mean in January? A. Yes.

Q. Of 1959? A. Yes.

Q. Who was present at that time?
A. Mr. Cox and Bob Jenkins.

Q. And who else?

A. Mr. Liberman and Mr. Johnson and I were
present. [58]

Q. Just the five of you? A. Yes.

Q. Where was this meeting?

A. In Mr. Johnson's office.

Q. Can you tell us what was said in that con-

ference ?

A. Someone told Mr. Liberman we had come
to see the option or we had come to see the con-

tract, the purchase contract and his attorney

advised him to let us see it and we were excused

to go into the library to read it. And Mr. Cox
and Bob and I went into the library and looked

at the contract and went back into the office and
I told Mr. Liberman we were ready to exercise

our option. I told him he had made a real good

deal, we were ready to exercise our option and

take the half interest and he said he had no obli-

gation to us, that it was a different deal.

Q. Do you remember anything more that was

said at that time?

A. I don't know if I said that it was a good

deal. I said, "yes, I know," I said, "y°u have really

made a good deal," and I would have to hand it to

him for that, something to that effect.
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Q. Did you have any further conference which
you personally attended with Mr. Liberman after

that date, after January 6th, approximately, 1959

and prior to the commencement of this action? [59

J

A. I don't believe so. I left it in the hands of

our attorney from that time because he refused

to let us exercise our option as the contract stipu-

lated.

Q. That is Mr. Liberman did?

A. Yes, and as he had agreed.

Q. You have told us in effect that in January,

January 6th, 1959, you wanted to exercise your

option? A. Yes, sir.

Q. You told Mr. Liberman that?

A. Yes, sir.

Q. Were you able to do so financially at that

time? A. Yes, sir.

Q. And he refused to allow you to?

A. Yes, sir. Our option was to purchase at the

terms and conditions under which he purchased

the mill. He had paid a very small sum down. Of
course he had to have operating capital.

Q. Were you prepared to do everything re-

quired of you under that contract?

A. Yes, sir.

Q. Or agreement on September, 1958?

A. Yes, sir.

Q. And told him so? A. Yes, sir.

Q. Have you continued to manage and operate

the Nagel [60] mill since that time?
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A. Yes, sir.

Q. Bob has been your assistant*?

A. Yes, sir.

Q. And has the Gallagher mill been operated
since that time by Duke City? A. Yes, sir.

Q. Can you tell us, Mrs. Nagel, if anyone 'ever
has bid against you in connection with the Forest
Service contracts that have been entered into by
the Nagel mills since 1942?

Mr. Moore: We object to that as immaterial, if:

your Honor, please, whether they have or not is

no proof it would not be done or could not be done.
It is not material or relevant at this stage of this

lawsuit.

The Court: I don't see the materiality of it,

Mr. Romley.

Q. (By Mr. Romley): Mrs. Nagel, do your
records reflect the amount of timber that has been
purchased by the Nagel mill and manufactured?

A. Yes, sir. We have had a continuous supply
of timber from the time we started through our
bidding and purchase from the Forest Service.

Q. I don't recall whether the Aztec contracts

are in evidence. Did you have some agreement or

agreements with regard to the purchase of Aztec
timber? [61] A. Yes, sir.

Q. Is that the only privately owned timber the

Nagel mill had ever acquired between 1942 and
September, 1958?

A. Yes, sir, that is all we have access to.



308 Maurice IAberman, et al. vs.

(Testimony of Mrs. George H. Nagel.)

Q. Do you remember when those agreements

were made? A. Yes, sir.

Q. Tell us, please, approximately.

A. They were signed May 23rd, 1956, I believe.

Q. And has all of the timber provided for under
that agreement been cut % A. No, sir.

Q. Are you still in the process of cutting?

A. Yes, sir.

Mr. Romley: You may cross-examine.

Cross Examination

Q. (By Mr. Moore) : Mrs. Nagel, there is one

term I want to clarify before we get into other

matters. You used the term twice of "sustained

yield," by stating that the sustained yield was low-

ered by taking the Aztec timber out of the Forest

Service. Actually there is not a sustained yield

agreement with reference to the operation of either

sawmill in Winslow, is there?

A. It is an area that has been designated. [62]

Q. No, is there a sustained yield agreement in

existence ?

A. Not a sustained yield agreement. It is a

term we use in referring to the yield that has been

set up for the area.

Q. Well, the Forest Service does have sustained

yield arrangements at one place in Arizona, that is

at Flagstaff, isn't that true? A. Yes, sir.

Q. That is the only place in Arizona where

there is a sustained yield agreement?

A. Well, yes, sir.
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Q. With reference, Mrs. Nagel. to your negoti-

ations with Mr. Gallagher, you first talked to him
about 1956 when you were discussing the possibility

of a merger between the Winslow Timber Company
plant and your plant, isn't that right?

A. No, sir. At that time we were discussing an
outright purchase. One or the other of us would
buy the mill.

Q. But there was no agreement in writing be-

tween you? A. No.

Q. Later then you discussed a possible merger
of the two plants? A. Yes, sir.

Q. Nothing in writing about that?

A. We discussed merger more than one time.

Q. The next time you discussed a purchase was
sometime [63] in 1958 after this original discussion

in 1956, wasn't it? A. Yes.

Q. The arrangement you described was simply

an oral statement that one or the other made, if

you sell to be sure to give me the first chance at it?

A. We had an agreement that if either one of

us decided to sell we would offer it to the other

first and we called that the right of first refusal.

Q. That was all oral? A. Yes, sir.

Q. There was nothing in writing about it?

A. Yes, sir.

Q. You had no written correspondence or docu-

ments of any kind that show the terms of such a

first refusal agreement, do you? A. No, sir.
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Q. Now, in 1958 can you tell me the approxi-

mate date when Mr. Gallagher talked to you or

called you and said he was offering his mill for

sale?

A. No, sir, I can tell you approximately, but I

can't tell you exact.

Q. What is the approximate date?

A. I think it was sometime during August, the

first part probably.

Q. First part of August? [64]

A. Maybe middle of August. I don't know what
the date was, sir.

Q. That information came to you by way of a

telephone call from Tom Gallagher?

A. Yes, sir.

Q. To you by long distance? A. Yes, sir.

Q. And in that telephone call he priced the mill

to you at $500,000 cash, is that right?

A. Yes, sir.

Q. And he separately priced timber cutting-

rights to you at 19.45 for the Aztec timber he had?

A. He said—the exact words as I remember
were that the Liberman contract would almost pay
the mill out and he gave me the terms, which were

$3 a thousand for profit and $4.33 for depreciation

and $75,000 a year for overhead. He just said

general overhead.

Q. Did he tell you he had the right to assign

that contract?

A. Yes, sir, he did, I asked him.
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Q. You later learned from Mr. Liberman at the
September 20th conference Mr. Liberman con-
tended Mr. Gallagher could not sell that contract,

didn't you?

A. I learned he contended, but I can't say what
I think, can I? [65]

Q. No. You may be a better lawyer than we are.

But you later learned there was some debate about
the right of Mr. Gallagher to assign that contract ?

Mr. Romley: We object to that question. Debate
by whom or contention by whom? The question is

not complete, your Honor.

The Court: I think the question was there was
some debate

Mr. Moore: Contention by the various parties

with respect to it, Mr. Gallagher and Mr. Liberman.

Mr. Romley: Now, I think the question should

be more specific. You mean by Gallagher or by

Liberman? It is a duplicitous question.

The Court: I think you should designate what

contention to the witness.

Q. (By Mr. Moore) : Let me clarify it, Mrs.

Nagel. You learned in your discussion with Mr.

Gallagher that he contended at that time he could

sell or assign the contract he had with Mr. Liber-

man's group when he called you about the mill?

A. Yes, sir.

Q. You later learned from Mr. Liberman that

he contended Mr. Gallagher did not have the right

to sell or assign that contract, is that not right?
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A. I can't remember for sure Mr. Liberman told

its for sure when he came over there he didn't have

a right to sell it. [66]

Q. You learned that in some discussion with

Mr. Liberman, didn't you?

A. He was coming over to tell us

Q. That is not what I asked you. You did later

learn from Mr. Liberman that he contended that

Mr. Gallagher did not have the right to assign that

milling contract, is that not true?

A. Yes, sir.

Q. Was the $500,000 price of the mill too high

in August, 1958, when Mr. Gallagher offered it to

you? A. No, sir.
%/ 7

Q. You did not have the funds at that time to

make the purchase?

A. I didn't have $500,000 in cash.

Q. You talked to Mr. Ben McKinney of the

Valley National Bank about it? A. Yes, sir.

Q. You had no commitment or agreement from

Mr. McKinney that the bank would loan you the

money ?

A. We had the commitment to the effect that

they would consider it.

Q. Written? A. No, sir.

Q. Commitment? A. No, sir. [67]

Q. All that amounted to was conversation be-

tween you and Mr. McKinney about a prospective

loan from the bank to finance that purchase for

you, is that not true?
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A. That is true, but the conversation with Mr.
McKinney, I have never had them written.

Q. You had a written loan agreement with the
Valley National Bank at that time?

A. That is right, but that was after we had
come to the conclusion.

Q. That is what I say, but you did have the
written loan agreement in existence prior to the

time you were talking about this loan?

A. Yes, sir.

Q. As a matter of fact, under the prior loan

agreement you could not enter into any different

business or enlarge without the approval of the

bank, isn't that right?

A. Would you ask again, please?

Q. As a matter of fact, in August, 1958, you

had a written contract with the Valley National

Bank which prohibited you from enlarging or ex-

panding your business or engaging in any new busi-

ness without the prior permission of the bank, is

that not right ? A. Yes, sir.

Q. In addition to the monthly payments which

you agreed to make of fifty per cent of your income

after certain [68] deductions were to be paid to

the bank under that written agreement, is that

not true?

A. That is true, but they have given us permis-

sion to defer that or it has never been exercised.
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Q. But that was in the written agreement of

August, 1958?

A. That was in the agreement, yes, sir.

Q. I say you did not at any time prior to Sep-
tember 23rd have a commitment from the Valley
Bank they would loan you the money to buy the

Gallagher mill in Winslow, is that true?

A. They have not told us they would not loan it.

Q. My question is this, you did not have a com-
mitment they would make the loan, did you?

A. No, sir. Had a commitment they would take

it under consideration.

Q. Have you actually made application to the

bank for a loan of a given sum of money?
A. No, sir.

Q. Had you actually given to the bank a pros-

pectus of what this business might do ?

A. No, sir.

Q. Had you actually submitted to the bank the

terms and conditions of the purchase of that busi-

ness? A. Yes, sir, orally. [69]

Q. And that included the purchase price?

A. Yes, sir.

Q. Did you give to the bank any statement with
leference to the necessary operating capital it would
take to operate it? A. I think I did.

Q. Was that oral? A. Yes. sir.

Q. All of your negotiations with Mr. McKinney
were oral about that matter? A. Yes, sir.

Q. And he simply told you in effect they would
study it- after they got the figures from you they
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could look over and let you know, in substance that
is what he told you?

A. Mr. McKinney told me to go back and make
my projections as I did when we were negotiating
the loan for the purchase of the Aztec timber. He
calls it a preformer. There is a term the bank uses,

preformer something, it takes into consideration

the back history and the projections, the back his

tory of the company and projections.

Q. He asked you then to prepare such a docu-

ment showing the back history and projections?

A. Just like we did for the Aztec loan.

Q. Did you prepare such a computation?

A. I hadn't yet. [70]

Q. I did not understand.

A. I had not prepared them yet.

Q. Yet

A. When Mr. Liberman came over.

Q. Mr. Gallagher told you originally he wanted
to know in thirty days, didn't he?

A. Yes, sir.

Q. That was sometime you think about the

middle of August, in that area?

A. It might have been a little after the middle.

I can't remember, sir, what it really was.

Q. When Mr. Gallagher offered the mill at

$500,000 did in that conversation he tell you he had

pooled or swapped timber with Mr. Liberman ?

A. No, sir, he told me that he had fourteen

million feet of timber owed to him bv Mr. Liber-

man.
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Q. He didn't say anything to you about swap-

ping or trading or they had traded timber for

timber ?

A. He didn't say anything about it, but I would

suppose that

Q. No, I am just asking what he said.

A. No. He said he owed him, that is what he

said, Mr. Liberman owed him fourteen million

feet. That was in giving me the amounts of timber.

Q. Had Mr. Gallagher written you a letter on

April 30th, [71] 1958, in which he told you when
you were talking about the merger that he had

pooled or traded timber with Mr. Liberman and any

deal he worked out with you would have to be

submitted to Mr. Liberman 1

?

Mr. Romley: I object to the form of the ques-

tion as not the best evidence.

Mr. Moore: I will find out if she has the best

evidence. It is preliminary.

The Court: She may answer.

The Witness: What was the question?

Mr. Moore: Will you read the question?

(The last question was read)

Q. (By Mr. Moore): Or words to that effect
1

?

A. April 30, 1958? T don't remember the letter,

sir.

Q. Do you ever remember seeing a letter dated

on about that date that contained in substance

what I have outlined to you?

A. No, I don't remember it.
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Q. When was it you had the telephone conver-
sation with Mr. Liberman with respect to your
meeting in Winslow on September 20th?

A. I don't know the exact date.

Q. Do you recall it was on the 18th of Sep-
tember Mr. Liberman called you and asked you
if you had purchased the Arizona Timber Company
Mill in Winslow? [72]

A. I don't know what date it was he called me.

Q. Did he make that statement to you in that
call?

A. He asked me if I had purchased it? I hadn't.

Q. No, did he ask you that?

A. I don't remember.

Q. You don't remember such a conversation

with him in the call preceding this September 20

meeting? A. No, sir, I don't.

Q. Do you remember saying to him in that con-

versation that you had not bought it and in sub-

stance you were not able to buy it and you wanted
to come over and talk to Mr. Liberman about it?

A. I didn't say that.

Q. You did not say that or anything in sub-

stance like that? A. No, sir.

Q. In response to that statement or something

similar to that did Mr. Liberman say, "Mrs. NageL
I will be happy to come over to Winslow and talk

to you."? A. No, sir.

Q. What was the conversation when you say

Mr. Liberman called you and made the appoint-

ment to meet on September 20th?
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A. I am not sure Mr. Liberman talked to me.
He may have talked to Bob but he may have talked

to me. He didn't tell me why he Avas coming over

or at least I didn't know. [73]

Q. What was the conversation that you recall, if

any? A. I don't recall the conversation.

Q. Do you recall anything about how the ar-

rangements were made whereby you met on Sep-

tember 20th in your office?

A. As I remember it, Mr. Liberman called me
and asked if he could see me in the morning, on

Saturday morning, and I said he could and we met

and that is what I remember about it. I don't re-

member where I was when I talked to him or any-

thing at all about it.

Q. That is all the conversation you recall or

can recall at this time?

A. Well, I don't even recall that for sure. [74]

Q. (By Mr. Moore) : What time did he arrive

at your office on the morning of September 20th ?

A. I would say it was approximately 10 o'clock,

but I don't remember the exact time.

Q. Now, how did you get into the subject of

purchasing this Arizona Timber Company mill?

A. You mean for Mr. Liberman purchasing?

Q. You were talking about purchasing it too,

weren't you?

Mr. Romley: Are we speaking of September
20th?
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Mr. Moore: Yes.

A. I think that Mr. Liberman said, "Let's buy
the mill together."

Q. Did you tell Mr. Liberman that you- were
negotiating to buy it f A. Oh, he knew I was.

Q. How did he know that?

A. I'm sure we discussed that—something to
the effect that we were—I think Mr. Liberman asked
me how much Tom wanted for the mill and I said,

"$500,000 cash." And he said that it was the same
price—let's see. I think he said—no, $500,000 cash,

that's what I told him. And I don't know what else

we said about it, but I remember telling him that

Tom wanted $500,000 cash for the mill and he said

that he could buy it cheaper. He said he could buy
it $100,000 cheaper. [75]

Q. You started to say that, "He said that's the

same—" and there you stopped. Now, what was it

Mr. Liberman said with respect to "that's the

same" ?

A. He said he could buy it $500,000 cheaper—
I mean $100,000 cheaper than we could, I remem-
ber that.

Q. Did he say, "Well, that's the same price he

offered it to me"?

A. I don't recall that, sir. I don't believe he did,

because when he said he could buy it $100,000

cheaper I would have wondered, I didn't question

that he could buy it $100,000 cheaper.

Q. Did you tell him that you were not going

to buy the mill? A. No.
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Q. Did you tell him that you were not in a posi-

tion at that time to take on the financial burden to

buy the mill? A. No, I did not.

Q. Did you tell him that your 30 days was just

about up or was up, that you—within which you

were to let Mr. Gallagher know if you would accept

his proposition?

A. I don't remember whether I told him that or

not.

Q. This is not in line with what I was asking

you, Mrs. Nagel, but I wanted to ask you this before

the noon recess: Do you have your correspondence

file—first, do you keep a file of correspondence that

you had with Mr. Gallagher during [76] 1958?

A. Yes. We didn't have much correspondence,

T guess. If I had any, I kept it.

Q. Did you keep copies of letters that you wrote

to Mr. Gallagher in 1958 ? A. I would say so.

Q. And you kept the original letter you received

from Mr. Gallagher in 1958?

A. I would say so.

Q. Do you have that file in Tucson?

A. I believe I do.

Q. Then could I ask you to look through it and

this afternoon produce the original letter from

Mr. Gallagher to you under date of April 30th,

elated April 30th or close to that, 1959, which re-

ferred to pooling or trading of timber with Mr.

Liberman and that any dealing made with you

would have to be submitted for some purpose to

Mr. Liberman or should be?
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A. April 30th? Yes, sir, I will look.

Q. A letter from Mr. Gallagher to you on May
12th, 1958, about a merger and that any added cost
in connection with the operation of the mill at
Winslow must be approved by Mr. Liberman and
referring to the satisfactory dealings that he had
had with Mr. Liberman up until that time? Do
you recall such a letter? [77]

A. No. I will look though. I'm sure that he—
since—I don't know, I will look and see, though,
if I have those.

Mr. Moore: There are some others that later

I will get into the substantive matter of and lead

up to them and see if you have them, Mr. Romley.
Mr. Romley

: If you can give me the dates I will

try to get them all during the noon recess.

Mr. Moore: Well, I think that will cover what
I want this afternoon.

Mr. Romley: You want just these two then?

Mr. Moore: Yes. Your Honor, I am at a stop-

ping point if it's convenient for the Court.

The Court: Very well, we will recess at this

time until 1 :30.

(Whereupon, a recess was taken from ap-

proximately 12:00 noon until approximately

1:30 o'clock p.m.) [78]

Afternoon Session, May 3, 1960, 1:30 o'clock p.m.

Mr. Romley: If the Court pleases, for the rec-

ord I advised counsel that we searched the files
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during the noon recess with regard to requests that

we produce two letters dated on or about April

30th and May 12th, 1958, with regard to the subject

there indicated by counsel and we do not have such

letters. There may be some letters in Winslow, we
haven't checked there. If counsel desires, we will

put in a call tonight and find out.

Mr. Moore: I will be happy to pay for the call

if you will do that.

Mr. Romley: All right, sir.

Mr. Moore: And in connection with that, Mr.

Romley, if I may address Mr. Romley, your Honor,

directly, if there is such a file in Winslow we would

like for you to have it sent down containing all

correspondence in 1958 between Mr. Gallagher and

Mrs. Nagel, one to the other.

Mr. Romley: We will be happy to comply.

Q. (By Mr. Moore) : Mrs. Nagel, we discussed

this morning very briefly the loan agreement which

you had with the Valley National Bank where cer-

tain requirements that we mentioned are discussed.

Is that a copy of that agreement %

A. Yes, sir.

Mr. Moore: I handed the witness Defendants'

Exhibit B [79] which we now offer in evidence.

Mr. Romley: No objection. That's the copy of

the one we furnished you?

Mr. Moore : That is the copy that you furnished,

Mr. Romley. I promised Mr. Robbins I would make

a photostat for him and I didn't anticipate using
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this. I did make one photostat, I think we have an
extra which we will furnish to you.

The Court: It may be received as B in evidence.

(Defendants' Exhibit B received in evi-

dence.)

Q. (By Mr. Moore) : Now, Mrs. Nagel, you said
this morning, as I recall, that after your telephone
conversation with Mr. Gallagher when he offered to
sell you the Winslow mill for $500,000, and he put
a price on timber that you had Mr. Nelson, who is

your comptroller, I believe, prepare certain compu-
tations and projections? A. Yes, sir.

Q. And among those, did he prepare a sheet en-

titled, "Cash Flow Statement, 10/1/58 to 12/31/58,
A. T.—" something, "A. T. Cole," or do you recall?

A. I think he did, may I see it?

Q. Let me hand you what the clerk has marked
as Defendants' Exhibit A for identification and ask

you, Mrs. Nagel, if that is a copy of one of the

sheets prepared by Mr. Nelson at your request

after your conversation with Mr. Gallagher? [80]

A. Yes, sir, but not for the bank.

Mr. Moore: We now offer in evidence Defend-

ants' Exhibit A. This is one that you produced too.

The Witness: There were other parts to that

also.

Mr. Moore: Yes.

Mr. Romley: The only objection we make, if

your Honor pleases, is that this is not complete,
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according to the testimony there are other parts. I

think that the whole should be marked or received.

Mr. Moore: You have copies of the others, this

is the only one I want to offer at this time.

Mr. Romley: Well, I object, if your Honor
pleases, unless the whole instrument is produced.

The Court: May I see it? Do you have the rest

of it, Mr. Moore?

Mr. Moore: Yes, I have the rest of it. The only

part I am interested in, in this, if the Court please,

is the notation on loan requirements, and I thought

I'd better use this than to ask the question as to

what they anticipated as total loan requirements.

The Court: Well, I will receive it with the un-

derstanding that the rest of it may be put in by

counsel for the plaintiffs if he desires. It will be A
in evidence.

(Defendants' Exhibit A received in evi-

dence.)

Q. (By Mr. Moore) : Mrs. Nagel, now, I would

like you to [81] look at Defendants' Exhibit A m
evidence which is the document that you just looked

hi. You will note down towards the bottom it says,

^ Total Loan Requirements, one million four hun-

dred—" and what is that figure? A. 82.

Q. 1,482,000. Do I correctly understand that that

is what is estimated at that time as to the loan

which Nagel would have to obtain in order to con-

summate a purchase of the Gallagher properties?
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A. No, sir, I'm sure that isn't right. Nagel
Lumber and Timber Company, Ave would—yes, we
would be required to furnish 107,000, Nagel Lumber
and Timber Company, and we would have ware-
house, some of the lumber as we were manufactur-
ing it.

Q. But the total loan requirement on warehouse
receipts or from banks or in a mortgage on the

property

A. He should have had that total cash.

Q. Let me ask the question first, please.

The total loan which was then anticipated would
be necessary, whether it was warehouse receipts,

bank loans or mortgages, was $l,482,000-plus, is

that not correct?

A. That's what this statement says, but I don't

remember it as being that much.

Q. This statement was prepared

A. That is the total cash that we figured it

would take, [82] total, but not total loan.

Q. This statement was prepared by your Mr.

Nelson for the purpose of showing the cash flow of

statement ? A. Yes.

Q. To show what you would need* in the way of

loans or warehouse receipts or something to con-

summate that purchase, isn't that right?

A. That is what that was prepared for, the cash

flow. But I think that takes into consideration both

mills, the cash flow would naturally.
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Q. Yes, I think the figures are on here of your
mill. But that means an additional loan you would
have to get either by warehousing lumber under

warehouse receipts or borrowing it from the bank
or a mortgage on the property, the total additional

obligations you would have to incur would be $1.-

482,450? A. But

Q. Is that right?

A. He shows how he would raise that too.

Q. And he shows mortgage, $917,820?

A. That's right.

Q. And warehouse, I assume that means ware-

housing receipts?

A. Yes, the lumber. But the mortgage would be

on both plants, sir.

Q. The warehouse was $457,500, is that [83]

right? A. Yes.

Q. And at that time you had this loan agreement
which is in evidence with the Valley Bank under
date of May 1st, 1956? A. Yes, sir.

Q. And your obligation was not paid off under
that loan agreement?

A. Not all of it but most of it.

Q. Now, Mrs. Nagel, I don't recall just how far

I got into the conversations of September 20th. I

think you told me you were in conference two or

three hours. And I think you said that you had told

Mr. Liberman that Mr. Gallagher had made you
an offer to sell the mill at $500,000, is that correct ?

A. Yes, sir.
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Q. In that conversation did Mr. Liberman say
to you: "That's the same price that he offered it to
me"?

A. I remember that he said he could get it

$400,000—1 mean he'd get it $100,000 cheaper and
that would be $400,000. So I can't be sure about
that, sir. He may have.

Q. Did you then know or did Mr. Liberman tell

you that on September 12th he had signed a pro-
posal prepared by Mr. Gallagher which provided
for a sales price on the mill of $500,000?

A. No, sir.

Q. You since learned that, though, haven't you?
A. Since this case has started, yes. [84]

Q. And that at that moment, Mr. Liberman had
a check for $10,000 in the hands of Mr. Gallagher
as earnest money on deposit?

A. .He did not tell us that.

Q. You have since learned that to be true?

A. Well, I have since learned that he says it's

true.

Q. Now, how—what reason did Mr. Liberman
give you that he could buy this mill for $100,000

less than the offer that was made to you, if any?

A. I don't think he gave a reason, sir.

Q. Did he say anything about he could get the

cash and could get it cheaper for cash?

A. If he didn't say it, I assumed it.

Q. Even though the offer to you was cash?

A. That's right.
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Q. What caused you to assume that Mr. Liber

-

man's cash would speak louder than your cash
would and reduce the price by $100,000?

A. There were other factors involved.

Q. What other factors?

A. Mr. Kaplan probably a good friend of Mr.
Liberman's and Mr. Gallagher, maybe—Mr. Liber-

man might be able to go around Mr. Gallagher, I

don't know. He didn't say he was, but

Q. Did you consider that possibility while you
were [85] discussing the matter?

A. No, but he might have.

Q. Did you know at that time that Mr. Kaplan
was a friend of Mr. Liberman? A. Sure.

Q. How long had you known that?

A. I don't know, sir.

Q. Do you know what percentage or did you
know what percentage either in capital stock or
otherwise the percentage of ownership that Mr. A.
I. Kaplan and his family had in the Arizona Timber
Company? A. No, I didn't.

Q. Did you know whether it was half or more
than half? A. No, sir.

Q. And in that connection did you ever have any
word from Mr. Kaplan that Mr. Gallagher was
authorized to make an oral agreement with you that

he would give you the first refusal on the purchase
of that mill? A. From Mr. Kaplan, no.

Q. That all came from Mr. Gallagher, all your
discussions about that?
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A. All of my dealings was with Mr. Gallagher
regarding the Winslow timber mill and the opera-
tions.

Q. Now, in your discussion there with Mr. Lib-
erman on September 20th, you had considerable
discussion about the mill, [86] did you not? By
"mill," I mean the saw mill and the equipment and
just that? A. No, sir.

Q. And the buildings? A. No, sir. [87]

Q. You didn't have any discussion with him
about it?

A. Not considerable that I remember.

Q. Did you have any discussion about buying
timber ?

A. The deal was timber and sawmill.

Q. Just answer my question. In the conversation

did you and Mr. Liberman discuss the purchase of

the timber rights of Arizona Timber Company?

A. Yes, sir.

Q. What was said about that?

A. I said that what we were interested in was
the timber rights and he was interested in getting

his Aztec cut and he proposed the option—I mean
he proposed an agreement he would agree to sell

to us after seven years, which would give us that

timber right.

Q. Did you have any discussion about your and

Mr. Liberman 's buying the timber right from Gal-

lagher ?
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A. The timber right was in the deal.

Q. Did you discuss the purchase of timber?

A. We discussed the deal and that was part of

the deal, the timber and the mill.

Q. My question is, Mrs. Nagel, segregating tim-

ber from the mill.

A. We did not discuss it that way because it did

not belong that way, it went together.

Q. Did you discuss the purchase of timber? [88]

A. We discussed the purchase of the mill and
timber.

Q. What discussion did you have with respect

to the timber and timber alone?

A. We discussed cutting his Aztec and we dis-

cussed the amount of Forest Service timber that

was available with the mill.

Q. Mrs. Nagel, do you remember when I took

your deposition in our office on December 4th?

A. Yes, sir.

Q. Your counsel was present with you?

A. Yes, sir.

Q. Many questions were asked and many an-

swers given. Do you recall these questions and these

answers, referring to page 107, Mr. Romley, line

26:

"Question: Did you have any discussion with Mr.

Liberman at the September 20 meeting about the

acquisition of timber from Gallagher?

"Answer: I don't remember it, sir.

"Question: Is it your best recollection the tim

ber was not discussed at that September 20 meet-

ing?
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"Answer

:
I think we discussed how much timber

there was, but I wouldn't be sure about that, but
we knew and he knew.

"Question: My question was too broad. What I
meant with reference to the timber, did you have
any discussion [89] about the purpose"—it should
be purchase—"of the Gallagher timber?
"Answer: Well, the deal that is the deal, the

timber and the mill went together.

"Question: Was that discussed that the mill and
the timber go together?

"Answer: Well, it was not discussed, as I re-

member definitely, but the mill and the timber did
go together.

"Answer: You mean ultimately go together?

"Answer: I mean they went together when Gal-
lagher offered us the deal.

"Question: Did you have any discussion with
Mr. Liberman about the ownership of the timber
if it were purchased from Gallagher as to what
percentage either company would own?

"Answer: It would be fifty-fifty.

''Question: Did Mr. Liberman discuss with
you—

"

Mr. Romley: Just a moment. The answer was
well

Mr. Moore: I read that, "Well, it would be fiftv-

fifty.

"Question: Did Mr. Liberman discuss with you
the fact he already owned half the timber?
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"Answer: No, he didn't tell us that.

"Question: He didn't discuss that?

"Answer: No. If he did that is news to me. [90]

"Question: There was no discussion then?

"Answer: No.

"Question: About percentage of ownership in

the timber?

"Answer: That is right, there was no discus-

sion."

Do you remember those questions and those

answers ?

A. He did not

Q. The question is do you remember me asking

you those questions and you making those answers ?

A. Yes, sir.

Q. Were the answers true and correct at the

time you made them?

A. To the best of my ability they were.

Q. Have you given us in the questions Mi\

Romley asked you, all that was said and discussed

about management of this mill if it were purchased ?

A. All that is significant, I believe.

Q. Well, regardless of the significance of it

have you given us all that you recollect that was

said about it? A. Yes, sir.

Q. And that was solely—your recollection is

that was solely, you were asked if Mr. Jenkins could

manager the mill and the response you say Mr. Lib-

erman made? A. Yes, sir.
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Q. Now, do you know whether or not there had
been any discussion between Mr. Jenkins and Mr.

Gallagher before the [91] 20th of September about

Mr. Jenkins meeting Mr. Gallagher at Albuquerque

on September 23rd?

A. I didn't know it was September 23rd, but

I knew there had been discussions.

Q. Did you say to Mr. Liberman after some dis-

cussion after this on the 20th that you were not in

a fiancial position at that time to buy the mill ?

A. No, sir.

Q. Did you say if you had the money you would

like to buy the mill?

A. No, sir. I said we were considering buying

the mill, we were figuring on it.

Q. This telephone call you had from Mr. Gal-

lagher when he made the offer to you, I believe

you told me before that was either the last part of

July or first part of August?

Mr. Romley: Just a moment. I object to the

form of the question.

Q. (By Mr. Moore): I was doing that to re-

fresh her recollection if it helped, not for impeach

ment. Is it your recollection, Mrs. Nagel, that tele-

phone call from Mr. Gallagher was right at the last

of July or first part of August, 1958?

A. I don't know when it was for sure, but I

think it would be at about the middle of August.

Q. About the middle of August? [92]

A. Or along in August sometime, pretty well

into August.
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Q. He gave you thirty days, I believe you said,

to give him an answer?

A. He said he would like to have my answer in
thirty days.

Q. If it were the middle of August the 20th of
September the thirty days had expired?
A. It had not expired.

Q. Had you had any discussion with him about
the expiration? A. Bob had.

Q. When did that occur, do you know?
A. I don't know the exact date, but it was when

they had a hoo-hoo meeting in Las Vegas and wen
on to San Francisco together on a freight case.

Q. How much additional time did Mr. Jenkim
obtain from Mr. Gallagher?

A. Not any specified amount of time.

Q. Were you advised by Mr. Gallagher that you
had an extension of time to consider it?

A. I was advised by Mr. Jenkins that we did.

Q. Did you learn from Mr. Jenkins whether
that extension was a matter of a few days, a week
or a month, or what limitation there was on it? [93]

A. No, sir.

Q. You just had some extension?

A. He wanted to know.

Q. Who was there that wanted to know?
A. Tom.

Q. By Tom you mean Mr. Gallagher?

A. Mr. Gallagher.

4-

s
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Q. You mean you talked about an extension and
all you got from Gallagher was he wanted to know
whether you wanted to buy it or not?

Mr. Romley: I object to the form of the ques-
tion, if it is intended to be a paraphrase of what she
said.

A. As soon as possible, sir, as I remember.

Mr. Romley: Just a moment.

The Court: I believe she has answered it.

The Witness : I am sorry.

Q. (By Mr. Moore) : The answer was that Mr.
Gallagher wanted to know as soon as possible %

A. Yes, sir.

Q. So there was no definite limitation then as

you understood it? A. No, sir.

Q. I believe you say that by virtue of your dis-

cussion Mr. Liberman was to return to Albuquerque
and prepare the written agreement for the signature

of both parties? [94] A. Just as we agreed.

Q. And this meeting occurred September 20th
in your offices on a Saturday ? A. Yes, sir.

Q. Your discussion didn't end until afternoon

on Saturday? A. That is right.

Q. Then Mr. Jenkins went over to Albuquerque
on September 23rd and did sign the agreement Mr.
Liberman had prepared ?

A. He signed the one he had prepared, yes, not

the one we had agreed on.

Q. Was it different from what you had agreed?
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A. We agreed Mr. Liberman would buy the mill

and we would have the option to buy one-half in-

terest and until April 30th to take this option up.

Q. Mrs. Nagel, isn't it a fact the only difference

is in the letter and the agreement that you say you

made was, first, the letter says that if either of

us buy—

—

A. We agreed to not buy the mill, to let him buy

it.

Q. Just answer my question. Isn't it true that

the only differences were that it said if either of you

buy and the addition of the six months extension of

time

A. If I could read the letter I could tell you for

sure.

Mr. Romley: It is in evidence as Plaintiff's

Exhibit [95] 3.

Mr. Moore : Would you hand it to her, please %

A. The first part: "It is our understanding you

have a first refusal agreement with Arizona Timber

Company to buy out their plant at Winslow and if

you turn down this option it is our understanding

that we are second in line to buy the plant."

That I did not know they were second in line,

but, if we turned it down I understood that he

would buy it.

Q. I don't want your understanding, Mrs. Nagel.

A. It says "understand."

Q. I want you to tell me the differences in that

and what was agreed to in Winslow on the 20th.
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A. I say I didn't know they were second in line,

sir.

Q. All right. What else?

A. "It is now mutually agreed that in case

either of us, and by this is meant the company's

control by the Liberman group as one party and the

Nagel Timber & Lumber Company or any company

controlled by the Nagel family, the second party,

will take up the proposition made by Arizona Tim-

ber Company and buy out the Winslow plant from

them, then our compies will have the option." We
agreed that they would, that Mr. Liberman would

buy the plant, that we would withdraw from the deal

and he would buy the plant and timber as offered

by Tom to me and then we would have an option

to buy in on a [96] fifty-fifty basis at exactly the

same terms and conditions as he bought the mill.

We have the option to do that. Then after seven

years, our agreement was, that he would sell the

Winslow plant—and I mean by the plant, the plant

and the timber that went with the mill to us, after

seven years of operation, as a partnership. [97]

Q. After seven years of what?

A. Operation as a partnership, with Mr. Liber-

man, the Nagel Company and the Liberman Com-

pany, Duke City.

Q. Did you talk about the formation of a part

nership ?

A. Fifty-fifty, we were to buy in with him.

Q. Did you talk about the formation of a part-

nership?
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A. Well, I don't know what this means if it

doesn't mean you'd form a partnership or a corpo-

ration or something. It's fifty-fifty basis, and that

remains in force until April 30th, that was my un-

derstanding.

This option would remain in force until April

30th and this I did not know, "and will be auto-

matically extended for six months periods until

cancelled by mutual consent."

We didn't discuss that.

Q. When Mr. Jenkins left to go to Albuquerque

he had authority of Nagel to sign an agreement,

didn't he? A. Yes, he did.

Q. And Mr. Jenkins had authority from the

Nagel to sign that agreement, the exhibit you have

in your hand? A. Yes, sir.

Q. Didn't he 1 A. Yes, sir.

Q. And he did sign it % A. Yes, he did.

Q. Now, Mrs. Nagel, let me refer again to your

deposition [98] at page 106, line 3.

"Question: Is it your contention or position,

Mrs. Nagel, that the document that was signed did

not set forth what you and Mr. Liberman had dis-

cussed and tentatively agreed to?

"Answer: The only thing it had in it was that

in case we bought the mill, and we had agreed not

to buy the mill. So that didn't make any difference.

"Question: That made no difference?

'"Answer: No.
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"Question: In other words, Mr. Jenkins had
authority to sign that agreement as far as the Nagel
Lumber Company was concerned?
"Answer: That's right.

"Question: And he did sign it?

"Answer: Yes, he did."

Do you remember those questions asked and your
making those answers? A. Yes sir.

Q. Now, you mentioned this 7-year agreement.
Did Mr. Liberman send you a letter on the 24th of
September outlining an agreement with respect to
that 7-year period you are talking about?

A. He sent us a letter.

Q. And he put the line on the bottom of it for
acceptance by you? [99] A. Yes sir.

Q. And you didn't sign it, did you ?

A. No, sir.

Q. I think the letter was sent as a response to

a call that Mr. Jenkins made to Mr. liberman after
the 23rd, or mentioned it when he was over there or
something that we don't have?

A. At my request, yes, sir.

Q. At your request. Mr. Jenkins called him and
asked him if he would put in writing what he had
said about selling at the end of seven years?

A. Yes, sir.

Q. He said yes, he would, and he prepared it

and sent it to you for your acceptance and signa-
ture and you did not sign it?

A. Well, he didn't prepare it as he said he
would, sir. He said he would agree to sell it to us
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after seven years and he didn't put that in the

letter, sir.

Q. Is that the only reason you didn't sign it
1

?

A. It's the only one I can remember.

Q. As a matter of fact at that time you didn't

want to be obligated to buy it at the end of seven

years, did you?

A. I would like to have had the opportunity,

but that letter did not give it to me.

Q. You didn't want to be obligated? [100]

A. No.

Q. You simply wanted an opportunity?

A. The. letter didn't give me the opportunity to

buy the mill after seven years, it was not an agree-

ment.

Q. Did you call Mr. Liberman and say, "Look,

Maurice, you didn't write this letter in accordance

with our understanding"? A. No.

Q. Did you ever call him and say to him,

"Maurice, this September 23rd letter that Bob

signed, you didn't write that in accordance with our

agreement"? A. No, sir, I didn't.

Q. Have you at any time since you received

the 7-year letter until right now ever said to Mr.

Liberman or in his presence that, "You didn't write

the letter to conform to our agreement"?

A. No, sir.

Q. Of course you were not present, as I under-

stand it, Mrs. Nagel, when Mr. Jenkins went to

—

into Mr. Liberman's office to sign the September

23rd agreement? A. No, sir, I was not.
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Q. And you were not present when Mr. Jenkins
called on Mr. Gallagher that day if he did call on
him'? A. No, sir.

Q. To your knowledge, did Mr. Jenkins have
any further [101] conversations by telephone or
otherwise with Mr. Liberman?

A. Yes, he did.

Q. Between that date and October 16th, between
September 23rd A. Yes, sir.

Q. and when was that?

A. When Mr. Liberman called him at one time,

I know.

Q. And that's the conversation that has been
referred to of which a typewritten transcript of
what was said has been identified in a deposition,

is that the one you are referring to?

A. The one where he and Tom were having
trouble ?

Q. Yes. A. Yes, sir.

Q. And had you ever heard of he and Tom Gal
lagher having trouble before that?

Mr. Romley: Now, just a moment, object to the
form, he and—who are we referring to ?

Mr. Moore: Mr. Liberman.

Mr. Romley: Okay.

A. Not that kind of trouble, sir.

Q. (By Mr. Moore) : They had had differences,

I assume, as competitors in business?

A. I guess so.
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Q. But there had been no personalities or ill

will [102] developed as far as you know on the

part of either one of them prior to that time, had

there 1

A. Well, sir, I don't have much patience with

gossip so I wouldn't know about that.

Q. Mr. G-allegher had never said anything to

you about Mr. Liberman prior to at least the tele-

phone conversation we are talking about the first

part of October, had he?

A. How do you mean, sir?

Q. Had he ever made any personal accusa-

tions A. No, sir.

Q. to you? Then the next time that you

had any conversation with Mr. Liberman, as I

understand your testimony, Mrs. Nagel, was on the

morning of October 16th when you received a call

from him from New York City, is that correct?

A. Yes, sir.

Q. Now, do I understand your testimony cor-

rectly that at 3 o'clock in the morning you were

aroused out of bed by a telephone call from Mr.

Liberman and all he said was, "Send me a release

of the option"?

A. Do you understand it that way? Sir, I don't

know. That's not the way I said it.

Q. I say do I understand your testimony cor-

rectly in that regard ?

A. No, I don't believe so.

Q. You say the call came in about 3 o'clock in

the morning? [103]
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A. That's the way I remembered it. It could

have been later than that, they say it was.

Q. Could it have been 6 o'clock Winslow time?
A. Well, yes, it could have been. But it woke

me up. But I went back to bed and went back to
sleep, so I figured it was later than 6. I didn't look
at the

Q. Now, what did Mr. Liberman say in that
conversation to you ?

A. He said he was in New York to buy the mill
and he wanted me to send him a release.

Q. That's all he said about it?

A. Oh, he apologized when he first called, I
believe, for waking me up so early and asked me to
send him the release as the main thing that I
remember.

Q. Well, now, is that all you remember that he
apologized for getting you up, he told you he was
in New York, he was negotiating or was there tc

buy the mill or words in that effect and, "Send me
a release of your option"?

A. Of the option, yes, that's what I remember
that he said. And he wanted it as soon as he could
possibly have it and I agreed to send it, I agreed
to send him a telegram but I didn't think I would
want to give him a release. I would talk with Bob,
Bob was not at home at that time.

Q. Now, is that the sum and substance of the
conversation ?

A. That's what I remember. [104]
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Q. And as far as you can remember. And I'm
sure you have been searching your recollection for

some time, at least since the deposition?

A. The main thing was the release to the option.

Q. And that's all you can recall now?

A. Yes, sir.

Q. That was said?

A. It is. It was a short conversation.

Q. Now, when was the next time that you talked

to Mr. Liberman by telephone from New York?

A. I think it was the same day.

Q. Now, what time did that call come in?

A. I can't be sure.

Q. What's your best recollection as to what time

it came in?

A. I just can't remember at all whether it came
morning or afternoon. But it wasn't right away
after that one.

Q. You have no—excuse me, I don't mean to

interrupt you unless I say I do. You have no recol-

lection at all as to whether it was in the morning
or the afternoon?

A. I was at the mill when I talked to him, I'm

pretty sure.

Q. You didn't have a second call from him right

away?

Mr. Romley : Just a moment, just a moment, she

was

A. No, sir, I did not. [105]
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Q. (By Mr. Moore) : As I understand it, you
got a call, you were awakened, you went back to
bed, went to sleep, got up, went to the mill and
then had the A. No sir.

Q. second call?

A. I got up and tried to get in touch with Bob.
I called him at the hotel and he had left and I
naturally thought he would probably be at the
attorney's office for some reason, I think he was
going there. Or maybe the hotel told me he was
going there. So I called Mr. Cox's office and Bob
was there.

Q. And talked to him? A. Yes sir.

Q. Well, the point is, your recollection is that
you did not have a second conversation with Mr.
Liberman until after you got to the mill?

A. That's right.

Q. In your office. What time do you get to your
office ?

A. Oh, sometimes 9, sometimes 10, sometimes 11.

Q. Well, that day do you have any recollection
of what it was ? A. No, I don't.

Q. Sometime before

A. I usually get there before noon.

Q. Sometime before noon anyway, is that [1061
correct %

A. That's right.

Q. That was when you had a second call from
Mr. Liberman?

Mr. Romley: Now, just a moment, T object—
A. I really don't know, sir.
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Q. (By Mr. Moore) : Well, I thought that you

said that you had a call from him that you knew
you were at the mill? A. I think that's right,

Q. Did that call come in before lunch or after

lunch or do you have any recollection about that^

A. What day is the 16th?

Q. I think it was on a Thursday.

A. Thursday? No, I don't, sir. I don't know
whether it was in the morning or the afternoon.

Q. We are clear on this, though, are we not,

Mrs. Nagel: You don't have any recollection of but

one call from Mr. Liberman

A. At home.

Q. before this call which you made from the

office or received at the office, and you don't recaJl

what time that was?

A. I don't recall having a second call from Mr.

Liberman at home.

Q. And you have related all you can recall that

Mr. Liberman said to you in the first telephone call ?

A. Well, the main point I remember is that he

wanted a [107] release from the option.

Q. "Send me a release of the option"?

A. Yes, sir.

Q. Did he tell you how to send it?

A. Telegram, and he told me where to send it,

to the Essex House.

Q. Did I understand you that you recall that

he told you he was in New York to purchase the

mill? A. I think he did.
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Q. Did you ask him any questions about the
pending purchase? A. No, sir.

Q. You didn't say, "Well, how much are you
going to pay for it?"

A. Well, I didn't ask him because I had in my
mind what he would pay for it.

Q. What did you have in your mind?
A. I had in my mind that he would pay 400,000

or 500,000.

Q. In other words, that he would take up the
proposition that had been made to you, or the one
that had been made him, that's what you were think-
ing? By Gallagher, I mean, of course?

A. Or he could—whatever proposition that he
took up.

Q. So when he said, "I'm here in New York to
buy the mill, send me a release of your option,"
you didn't say, "Well, [108] Mr. Liberman, what
price is it?"

A. I said, "I don't think we will want to release
the option."

Q. That's all you said?

A. "But I will send you a telegram. I will talk
to Bob."

Q. But you asked him no questions about the
price or the terms or what he was buying or when
he was going to get it or when he would take pos-
session or how he was going to have to pay for it,

you didn't ask a question about any of those sub
jects? A. Could I ask you a question?
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Q. I don't know whether I can answer it or not,

but

A. Well, what is an option? In my mind an
option is something you can say no or yes.

Q. All right. You had an option, you say, to

buy half of the deal that Mr. Liberman was making
in New York. But yet you did not ask him the

price or the terms or the time or anything at all

about it, did you? A. No, sir.

Q. Now, did you have a—well, first, now in this

second call what was the conversation then?

A. Either the second call—I can't be sure

whether he just asked me to come to New York.

But I told him I couldn't come, or whether he told

me that the—no, I think that the second call lie

wanted me to come to New York and I told him
T [109] couldn't come.

Q. Was there anything else in the second call,

any other conversation or anything?

A. Well, I remember Mr. Liberman saying, "I

need you. I need you in the deal," or something to

that effect.

Q. Anything else?

A. Oh, I'm sure there must have been. I don't

recall anything else.

Q. Did you ask him how much the mill was
going to cost? A. No, sir.

Q. Did he tell you?

A. No, sir, not that I remember.

Q. Did you ask him what the terms were or

whether it was all cash or on terms?
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A. It might have been at that—if he made two

calls, at that call he told me. But I don't think so.

He told me he had bought the mill, the third call,

and told me what he had paid for it.

Q. Mrs. Nagel, you said if he made two calls.

A. Two or three, I don't know which he made.
Q. Oh, I see.

A. I think it must have been three, sir.

Q. Well, let's limit ourselves to the second one.
A. All right.

Q. Did he tell you how much the mill was going
to cost? [110]

A. I don't believe he did.

Q. Did you ask him how much it was going to

cost? A. No.

Q. Did he say anything about timber, the second
call I'm talking about now?
A. I don't remember, sir. I don't think so, but I

really don't know.

Q. Did he tell you anything about the price of
the timber? A. No, I don't think so.

Q. Did you ask him about the price of the
timber ?

A. No, no, I'm sure I didn't ask him.

Q. Did he tell you whether the deal was ail

cash or whether it was on credit? A. No, sir.

Q. Did you ask him whether it was cash or
credit? A. No, sir.

Q. Did you have any conversation other than he
said, "I want you to come to New York," or "I
need you in New York," or words to that effect?
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A. That's what I remember.

Q. That's all you can remember that was said

by Mr. Liberman A. For sure.

Q. in a second call. Did his statement to you

that, "I need you, come to New York," arouse any

suspicion in your [111] mind or question in your

mind as to why he needed you in New York on this

deal? A. Yes.

Q. But you didn't ask him?

A. I think I knew.

Q. But you didn't ask him?

A. No, because that wasn't our agreement.

Q. Now, have we covered, Mrs. Nagel, all of

the conversation in that second telephone call that

you can recall?

A. Yes, sir, to the best of my ability you have,

the main point.

Q. And we have covered all that you can remem-
ber with respect to the time, it was after you goc

to the mill but you are not certain whether it was
before lunch or after? A. No.

Q. You are certain that the second call was the

same day that you had been aroused out of your

sleep by the first call?

A. Oh, I'm not positive but I'm reasonably cer-

tain that it was the same day.

Q. Do you have any recollection at all as to

how many minutes were consumed in the first call?

A. It was a short call.

Q. Do you have any recollection as to how mam-
minutes were consumed in the second call?
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A. I don't believe it was very long. [112]

Q. Was the second one as long or longer than
the first one? A. A little longer, I believe.

Q. A little longer. Now, do I understand, Mrs.
Nagel, correctly from your testimony that it was
your position under this September 23rd agreement
that it was up to Mr. Liberman to make whatever
deal he wanted to make or could make in New
York for the purchase of this plant when he called

you?

A. It was his obligation to make the best deal

he could.

Q. And you weren't interested in it enough to

ask him anything about the deal he was negotiating
at all?

A .1 was interested in it, yes, sir.

Q. But you didn't ask him about it?

A. (No answer.)

Q. That's right? A. Is that a question?

Q. I say you didn't ask him?

A. No, I didn't.

Q. Did you have a third call from Mr. Liberman
from New York? A. I think so.

Q. When did it come in? A. Late.

Q. The same day?

A. I think it was the same day, I'm not sure
though. But [113] I think it was.

Q. What do you mean by late, Mrs. Nagel, the

approximate hour? I don't expect you, of course,

to remember the exact minute.
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A. Well, I don't know whether there was any-

one in the office for sure. I don't believe there was.

I think the call came from me hearing the—I'm
not sure, sir. I don't know whether I answered the

switchboard or it was—the call was given to me.

Q. And by given to you

A. By the girl in front.

Q. You mean after you had gone home that

someone called you?

A. No, no, the girl in front called me, I don't

know. We have a switchboard and she rings my
phone when I get a call. I don't know whether that

was it or—I don't know whether there was someone

in the office or not.

Q. Is it your recollection that that call came in

while you were still at the office?

A. Yes, I was still at the office.

Q. And do you have any way of recalling what

time you left the office that day?

A. No, I don't.

Q. Do you have any way of recalling whether

you left about the usual time of leaving the [114]

office?

A. Well, I usually—I leave late usually unless

I have some reason for going early.

Q. What do you mean by late?

A. Oh, after 5.

Q. Well, then, as far as you can recall this

came to you sometime after 5 or in that area, is

that
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A. No, I wouldn't say it was after 5. I'd say

it was in the afternoon, it wasn't early afternoon,

it was later. After the middle of the afternoon.

I would think, just remembering. That's the way I

remember.

Q. Now, what did Mr. Liberman say to you m
that third call?

A. He said, "I have bought the mill."

Q. What else did he say?

A. He told me the price was $650,000 he had to

pay and the timber he added right away was 17, so

I drew my own conclusions.

Q. Now, what did he say, if anything, about
your coming to New York in that call?

A. I don't know if he asked me to come in that,

I presume he did.

Q. What, if anything, did he say to you about
having to make financial commitments?

A. Well, I believe there was something said

somewhere in there about making financial com-
mitments, but I wondered [115] what they were.
He didn't tell me the financial commitments he
had to make, but I was presuming that he was pay-
ing the cash for the mill as he said he would.

Q. When did he say that he would pay cash for
it?

A. He said he could get it cheaper by paying
cash.

Q. This goes back to the 20th?

A. Yes, sir.
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Q. When you had a cash offer of $500,000?

A. Yes, sir.

Q. And he said he could get it cheaper by using

his cash? A. Yes, sir, that's right.

Q. Did he invite you to come in and participate

in the transaction in the third call?

A. I think he asked me to come to New York.

Q. Do you recall whether specifically he said,

"I want you to come into this deal," or, "I invite

you to come into this deal," or words which mean
that he was saying he'd like to have you come in

here on this transaction with us ?

A. Well, I think that he wanted me to come to

New York, I would naturally presume that he

wanted me to come up there to participate in the

transaction.

Q. In either the first or second calls that day,

did he invite you to come back to New York and

participate in the purchase of that property with

him?

A. He asked me to come to New York and told

me he was [116] buying the mill. And I don't re-

member the exact conversation with Mr. Liberman,

if I did I could give it to you. But I really don't.

Q. In this third call when he talked about the

price, did you ask him whether it was cash or

terms? A. (No answer.)

Q. For the mill, I'm talking about?

A. No, sir, I didn't.
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Q. When he said $17 for timber, did you ask him
how that was to be paid out, whether as out or re-
imbursement for prior deposits or anything at all

about the terms of it?

A. Well, I thought it would be

Q. No, did you ask him that?
A. I don't think I did.

Q. Did he tell you what the terms were?
A. No, sir.

Q. Did you ask him in either of those conver-
sations, or the last one, you say that's when he told
you he bought the mill. Did you ask him in that con-
versation what would happen to the milling contract
he had with Gallagher since he had bought the mill
himself? A. No, sir.

Q. Did you ask him anything about the opera-
tion of the mill or capitalizing it? A. No sir.

Q. Is all [117] you said to him, "I can't come
to New York?"

A. I said I was glad he had bought the mill.

Q. "I'm glad you bought the mill. I can^t come
to New York ?"

A. That's right. I said I couldn't come to New
York.

Q. And is that all you said to him?
A. I don*t think that would be all, but I don't

remember what else I said.

Q. What do you recall about the length of this

third conversation?

A. I don't think it was very long either.
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Q. Compared to the first and second, what about

the length of it?

A. I think it was about the same as probably the

—as I remember it was about the same as the first

one, it was a short conversation.

Q. Now, so that we may be clear and maybe the

record is clear and maybe you are clear and maybe

it's me that's confused, Mrs. Nagel.

Do you take the position that under this agree-

ment you had with Mr. Liberman that he could only

make a deal as outlined in the offer made to you by

Gallagher? A. No, sir, I don't.

Q. Or was he free to make whatever deal he

could make with them? [118]

A. To make the best deal he could.

Q. That was entirely Ifp to Liberman then?

A. Yes, it was.

Q. Now this third conversation that we have

just talked about, Mrs. Nagel, did you have any

further telephone conversations with Mr. Liberman

that day or the next day or within a few days

thereafter? A. Not that I recall, sir.

Q. When was the next time that you saw Mr.

Liberman ?

A. I think the next time I saw Mr. Liberman

that I remember was when we went to Mr. John-

son's office in January.

Q. And that's the distinguished looking gentle-

man sitting here next to me that you are referring

to as Judge Johnson?

A. Yes, sir, Judge Johnson's office. [119]
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Q. Distinguished looking, I said. At that meeting
in Judge Johnson's office, Mrs. Nagel, as I under-
stand it was you, Mr. Jenkins and Mr. Cox, he was
with you too? A. Yes, sir.

Q. And Mr. Liberman and Judge Johnson and
those were all the people participating in the meet-

ing?

A. They were all that were there, as I remember.

Q. And after you went in you were handed a

copy of the signed contract, you asked for it and
were handed it, you went in some other room and
read it over? A. That is right.

Q. Then you came back into Judge Johnson's

office? A. Yes, sir.

Q. And you said to Mr. Liberman, "I think you
made a good deal."? A. Yes, sir.

Q. Or words to that effect? A. Yes, sir.

Q. At that time did you say to Mr. Liberman:

We are now ready to exercise our option and pay
you half of whatever you paid down on this and re-

quest a deed and bill of sale and other documents

transferring half of that to you?

A. I didn't say it in those words.

Q. Did you say: We now offer—we now assert

our right or want to exercise our option and now
offer to carry [120] out our part of the 23rd agree-

ment?

A. If I remember, I said we are ready, willing

and able.
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Q. You said : We want to exercise our option and

we are ready, willing and able to perform it?

A. Yes, sir.

Q. You did that in the presence of course of

Judge Johnson and Mr. Liberman.

A. Yes, sir.

Q. What did Mr. Liberman say to you ?

A. He said he had no obligation to us.

Q. Did he review the telephone conversations

he had had with you when he was in New York on

October 16th?

A. I believe he said it was a different deal.

Q. Did he review with you the telephone con-

versations ?

A. I don't remember him reviewing the tele-

phone conversations.

Q. Did he say anything to the effect: "Mrs,

Nagel, I called you from New York, you told me

you didn't want to exercise your option."?

A. No, he did not say that. He said we didn't

participate.

Q. Did he tell you you refused to participate in

the purchase?

A. Sir, the thing I remember he said was that

he had no [121] obligation to us.

Q. Did he say: "I offered it to you and called

you and advised you about it and you refused to

participate in the purchase."?

A. If he did he said we had until April 30th.
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Q. Did he say that?

A. I don't remember him saying that.

Q. In other words, you had a difference of
opinion there as to whether you did have an option
or whether you didn't have an option to pay it as
as Mr. Liberman felt, is that right?

Mr. Romley: I object to the form of the ques-
tion, not what Mr. Liberman felt but what he said.

It is assuming facts not in evidence.

Mr. Moore: If it assumes facts not in evidence

I will eliminate them.

Mr. Romley: Speaking about how Mr. Liber-

man felt rather than what he said.

Q. (By Mr. Moore) : Mr. Liberman said that

he felt he was under no obligation to you at all?

A. He said he was under no obligation to us.

Q. You understood he was referring to the Sep-
tember 23rd letter agreement?

A. The option.

Q. When you say the option you are referring to

the September 23rd letter agreement, aren't you?
A. Yes, sir. [122]

Q. And you said—

—

A. The one we made orally, yes, we did have an
option still in effect.

Q. Are you suing on this lawsuit on a oral agree-

ment or written agreement of September 23rd, 1958.

A. Am I doing what?

Q. Are you bringing this lawsuit on an oral

agreement made September 20th, or are you bring-

ing it on a written agreement dated September 23rd?
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Mr. Romley : That is asking for a legal conclu-

sion, your Honor.

Mr. Moore: Well, I would like to know. If

counsel will -educate us on his theory I might be

wasting time on cross examination.

The Court : I don't think it is a proper question

of the witness.

Q. (By Mr. Moore) : How long did the meet-

ing last in Judge Johnson's office on January 6th,

whatever date that was*?

A. Oh, quite awhile. Pertaining to this, not long,

but the men talked, you know.

Q. You were the only lady present?

A. Yes, sir.

Q. And you did not talk?

A. Well, sir, I did not talk much. [123]

Q. When did you next see or talk to Mr. Liber-

man, if you did, after the January meeting in Judge

Johnson's office?

A. I don't remember seeing or talking to Mr.

Liberman. I turned this over to my attorney, Mr.

Cox at that time or soon after that time.

Q. You had no—what I mean was did you have

any further discussion with Mr. Liberman until

after the lawsuit was filed? A. No, sir.

Q. Of course you met him at deposition sessions.

Mrs. Nagel, if when you say you said to Mr. Liber-

man in January, "I want to exercise my option and

I am ready, willing and able to perform," and Mr.

Liberman had of said, "Fine, we have a deal on
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that." Going back to the agreement you had, what
agreement would you have had with Mr. Liberman
when he accepted the exercise of your option?

A. We would have had the same agreement we
had.

Q. First, with reference to the mill, what agree-

ment would you have had with Mr. Liberman's

group with reference to the mill, what would have

been your obligations and his, that is what I am
getting at?

A. We would have at the terms and conditions

on which Mr. Liberman bought the mill and the tim-

ber.

Q. Is that all?

A. That is what the option says. [124]

Q. That is all it says, isn't it? A. No, sir.

Q. What else does it say with reference to buy-

ing in?

A. Said we would buy in on a fifty-fifty basis

on which he bought.

Q. Then you would have to pay him half, I

assume of whatexer he had paid on the purchase

price, is that right?

A. When he purchased.

Q. And you would have in some manner

acquired a half interest in the sawmill?

A. Well, not in some manner, at the same terms

and conditions he purchased it.
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Q. Would you have had any agreement with

reference to operating the mill?

A. We didn't have a written agreement.

Q. Would you have had any agreement with

reference to working capital?

A. Not at that time.

Q. Would you have had any agreement as to who
was obligated to the Gallaghers to pay the purchase

price? A. Yes.

Q. Who?
A. We would pay half and he would pay half

on the terms and conditions of the sale.

Q. You would have been obligated to Gallagher

to pay half [125] of it?

A. Have been obligated to pay half on the same

terms he paid half.

Q. Would you have had an agreement with him

as to how title to the mill would have been held?

A. Well, sir, that would have been worked out

legally fifty-fifty. How did he buy it, that is what

the option says, the same terms and conditions.

Q. I am talking about the holding of title. That

would have had to have been worked out between

you and Mr. Liberman, wouldn't it?

A. Why, certainly.

Q. You had no agreement with respect to

whether you were going to form a corporation to

hold title?

A. We had an agreement we would be able to

buy in at the same terms and conditions that he

bought if we wished.
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Q. You bad no agreement and you had not dis-

cussed the formation of a partnership, had you?
Mr. Romley

: I object to the form of the question,

your Honor. That is a double question, you had no
agreement

Mr. Moore: I am talking about her interpreta-

tion.

Mr. Romley: and the formation of a part-

nership. I think it is a question that can be
answered yes or no, depending on which part of it

she answers.

Q. (By Mr. Moore) : Going back to the question

I asked [126] when you made the statement and Mr.
Liberman would have said: Fine, pay over your
money and exercise your option. And I asked you
what agreement you would have then had, right

then. Would you have had an agreement to create

a partnership for the operation of the mill ?

Mr. Romley: We object to that as being entirely

immaterial, if your Honor please.

The Court : No, she may answer.

The Witness: What was the question, please?

(The last question was read)

A. The letter said we would own it fifty-fifty.

Q. (By Mr. Moore) : What would you have

done under the agreement you say you had with

respect to the formation of a partnership to operate

the mill?

A. I think I would have asked Mr. Cox to help

us work it out.
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Q. What would you have done with respect to

the furnishing of working capital for the operation

of the mill'?

A. Well, I don't think it would have taken much

capital right at that time.

Q. Well, it would require working capital'?

A. Yes, sir.

Q. Whether it was much or little. What would

you have done with respect to furnishing it?

A. I would have borrowed it, I believe, from

the bank. [127] That is what I usually do.

Q. What part of the working capital under

your agreement with Mr. Liberman were you to

put up? A. Fifty per cent.

Q. Was that agreed? A. Sure.

Q. Was that ever discussed?

A. You would have to have working capital to

buy into a plant that was operating; that was the

kind we were buying.

Q. Was that discussed on September 20th or

written into the September 23rd letter that you

would share the working capital fifty-fifty?

A. I think that we were entitled to buy fifty per

cent of this plant and the timber, according to our

agreement with Mr. Liberman, he was supposed to

sell us fifty per cent. Now, as to how we would have

worked it out, I don't think anybody knows that

really.

Q. You had no agreement about the operation

of it at all, did you? A. No, sir.
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Q. The only thing you had under either theory,

yours or Mr. Liberman's, was an option to purchase
fifty per cent of the plant, isn't that right?

A. The plant and the timber?

Q. Depending on whether plant includes timber
or not? [128] A. It does.

Q. It does in your mind?
A. It does in the deal.

Q. Then all you had was an option to buy fifty

per cent of the plant and the timber?

A. Yes, sir.

Q, You had no agreement with reference to cut-

ting timber, that's right, isn't it?

A. You wouldn't have to.

Q. You didn't have? A. No.

Q. And you had no agreement with respect to

whose timber would go through this mill either,

did you? A. No, sir.

Q. You had no agreement with respect to

whether you would operate both mills in Winslow
or only one? A. No, sir.

Q. You had no agreement as to who would
pledge the assets or any security you might have
to put up for working capital or other business ex-

penses? A. No, sir.

Q. You had no agreement as to whether you
would form a corporation or a joint venture or a

partnership? A. No, sir.

Q. You had no agreement whatsoever with re-

spect to if [129] one of you died the other would
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buy out or wouldn't buy out, that wasn't in your

agreement, was it?

A. I don't remember it, sir.

Q. You had no agreement as to whether the tim-

ber you owned and the timber Duke City owned

and what you had acquired from Arizona Timber

Company would be pooled, did you?

A. No, we didn't.

Q. You in fact had no agreement about the

managment and operation of the mill either, did

you? A. Yes.

Q. You say that was Mr. Jenkins would manage

it? A. Yes, sir.

Q. Did you have any agreement about what

his salary would be? A. No, sir.

Q. Did you have any agreement about whether

or not he would draw a bonus? A. No, sir.

Q. Did you have any agreement about whether

or not he would share in the profits of it as com-

pensation for managing it? A. No, sir.

Q. You have read the November 6th contract

Where the requirement is put in there in the agree-

ment between Gallagher and Duke City that Duke

City has the right to assign up to [130] fifty per

cent of it to certain people upon condition that

Duke City retain control of the management as

long as the debts are owed to Gallagher, you have

read that, haven't you? A. Yes, sir.

Q. With that provision in that contract would

Mr. Jenkins have managed this mill?
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A. Yes, sir. Which agreement would precede, the
first one or the second one he signed?

Q. I imagine the one that required the payment
of the money.

A. You think so. He agreed to let Bob operate
the mill if we would withdraw and let him buy it.

Q. But at the same time you told me twice I
believe that Mr. Liberman was not obligated to take
up either proposition then existing or may be exist-
ing, but he was to make whatever deal he could
make with Gallagher in order to acquire it?

Mr. Romley: I object to the form of the question.
She said make the best deal.

Q. (By Mr. Moore) : Would you agree this was
not the best he could?

A. I believe that one was plenty good.

Mr. Moore: Your Honor, if it is about time for
the afternoon recess I can check.

The Court: We will take the afternoon recess.

(Recess) [131]

After Recess:

Q. Mrs. Nagel, with reference to the matters we
were discussing just before the recess, likewise you
had no agreement with Mr. Liberman with respect
to sales of lumber that might be milled through
that mill, did you? A. No, sir.

Q. Now, January 6th, or whatever date that was,
I think you say the 6th, when you told Mr. Liber-
man that you were ready, willing and able to pur-
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chase half of this, had you been back to Mr McKin-

ney at the Valley Bank and discussed any matters

with him about borrowing any money?

A. I would have

Q. No, the question was had you been back

A. No.

Q. to the bank and talked to them

A. No.

Q. about any arrangements for borrowing

money? A. No.

Q. Now, you have told us that Mr. Jenkins went

to Albuquerque on September 23rd and told Mr.

Gallagher you were not interested or you were

giving up your right of first refusal. Did you ever

tell Mr. Gallagher or say to him or anyone else that

you were not in a financial position

A. No, sir.

q # to buy the Gallagher properties at Win-

slow? [132] A. No, sir.

Q. Did you ever write a letter to Mr. Gallagher

in which you stated in substance: "It is really tough

that we did not see our way clear to buy the opera-

tion, but the pressure would have been too terrific

the first few years"? A. Yes, sir.

Q. You did write him that? A. Yes.

Q. "We certainly appreciate your advising us,

your giving us the opportunity to buy it and we too

are sorry we could not make the purchase."

A. Yes, sir.
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Q. And you wrote that to Mr. Gallagher on
October 24th, 1958?

A. Yes, sir.

Mr. Moore: T think that's all I have now, your
Honor. I may want to recall Mrs. Nagel later in

the trial, but for the time, being I am through.

Redirect Examination

Q. ((By Mr. Romley): Was there a reason

for your writing the letter about Avhich Mr. Moore
just inquired? A. Yes, sir.

Q. What was that? [133]

A. For some reason I had an idea that Mr.
Liberman was not going to let us come into the deal.

I don't know whether it was on the telephone con-

versations or—that was October. October the what,

23rd?

Mr. Moore: 24th.

A. 24th. Tom wrote us a letter, Tom wrote me: a

letter, yes, he did. And I was answering it.

Q. (By Mr. Romley) : Mrs. Nagel, just some
questions on one brief point.

I believe your testimony is that when Mr. Liber-

man called you from New York on October 16th,

whether it was one or two or three calls, you did

not inquire as to the amount of the purchase price

or how it was paid. Do you recall that testimony?

A. Yes.

Q. You did say in response to questions by Mr.

Moore that you were interested? A. Yes.
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Q. But did not ask? A. No.

Q. Was there any reason why you did not ask

at that time?

A. I figured we had until April 30th to

Q. To decide?

A. to find out those things.

Mr Romley: That's all. [134]

Recross Examination

Q. (By Mr Moore) : You had no curiosity at all

that day to find them out?

A. I guess I didn't, I didn't ask him.

Mr. Moore: Just one moment, if the Court

please.

That's all.

Mr. Romley: That's all. You may step down,

Mrs. Nagel. Bob Jenkins.

ROBERT T. JENKINS

called as a witness herein, after having been first

duly sworn, testified as follows:

Direct Examination

Q. (By Mr. Romley): Would you state your

name, please? A. Robert T. Jenkins.

Q. Where do you live, Mr. Jenkins?

A. In Winslow, Arizona.

Q. How old are you, sir?

A. Twenty-seven.
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Q. You are one of the plaintiffs in this ease?
A. Yes, sir.

Q. And the husband of Georgia Mae Jenkins,
one of the other plaintiffs? [135]

A. Yes, sir.

Q. Is that right, sir? A. Yes, sir.

Q. Mr. Jenkins, how long have you been associ-

ated with the Nagel Lumber and Timber Company?
A. As an employee or as a partner, sir?

Q. Well, from your first association?

A. Since 1952 that would be.

Q. And in what capacity were you first associ-

ated?

A. As an employee on a part time basis.

Q. And how long did you remain as an employee
on a part time basis?

A. For, I believe, about a year.

Q. Then did you become an employee on a

full time basis?

A. No, sir. I was in school at the time and for

about a year I was working part time and going

to school, and then I started going to school year

'round. So I quit my part time employment.

Q. Where were you going to school at that time?

A. For the first two and a half years at Arizona

State College at Flagstaff, and for the last year

Montana State University, Missoula, Montana.

Q. In Montana State University?

A. Yes, sir.
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Q. Did you specialize in anything there? [136]

A. In business administration, yes.

Q. After you finished your school did you re-

sume your employment with the Nagel Lumber and

Timber Company? A. Yes, sir.

Q. And about when was that?

A. That was July—I believe it was June the

13th, rather, 1955.

Q. In what capacity were you associated then?

A. As the production manager of the plant.

Q. And how long did you continue as the pro-

duction manager at the plant?

A. Until about January, 1957.

Q. Did your position change at that time?

A. Yes, sir.

Q. And what was the change?

A. I was made the assistant manager.

Q. And Mrs. Nagel, I assume at that time was

the manager, was she? A. Yes, sir.

Q. Are you still in the same capacity so far as

management is concerned, assistant manager?

A. Yes, sir.

Q. But at the outset of that employment in

January of '57 it was in the capacity of an employee

only, is that right? A. Yes, sir. [137]

Q. At that time the business was owned by Mr.

and Mrs. Nagel, is that correct, sir?

A. Yes, sir.

Q. Was Mr. Nagel devoting any of his time to

the operation of the business then?
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A. The actual management of the concern on the
spot, no, sir.

Q. And was that carried on entirely by Mrs.
Nagel with your assistance? A. Yes, sir.

Q. Now, I believe the testimony here indicates
that as of October 1st, 1957, a partnership was
organized?

A. On or about that time, yes, sir.

Q. And you are one of those partners ?

A. Yes, sir.

Q. Since the formation of the partnership have
you taken a more active part in the operation and
management of the business or has it been substan-
tially as it was since January of '57?

A. Well, I would say that I have a much greater
interest in the business but I am as involved now as
I was any time I was assistant manager.

Q. Would you speak a little louder, Bob?
A. Yes, sir. Would you like for me to repeat my

answer?

Q. Yes, I didn't quite get all of it. [138]
A. I am interested to a greater extent in the

business because I participate in the profits

naturally. But I devote no more of my time to

its operation than I did before.

Q. You are still the same assistant manager you
were before? A. Yes, sir.

Q. How familiar have you become with the

operation of that business, Bob?
A. Well, sir, I have devoted the last four years

full time to its operation and I don't qualify as an
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expert, but I think I know a little bit about its

operation and management.

Q. Now, during the last four years have you be-

come acquainted with Tom Gallagher 1

?

A. Yes, sir.

Q. And with Maurice Liberman 1

?

A. Yes, sir.

Q. Do you recall approximately when it was that

you first met these men ?

A. I believe the first time I met Mr. Liberman

was in our office in Winslow in 1955. Now, I'm

not sure of that. And Mr. Gallagher I had known

since about 1953, or possibly even earlier than that.

I worked for the New Mexico Timber Company as

an employee one time and I knew Tom Gallagher

when I saw him.

Q. I see. Was the New Mexico Timber Company

one of the [139] Gallagher companies'?

A. Yes, sir.

Q. And its principal place of business is where?

A. It was in Albuquerque, I believe.

Q. I see. Mr. Jenkins, bringing you down to the

negotiations with regard to the sale of the Gallagher

properties, do you know whether there were nego-

tiations with regard to that subject matter between

Gallagher and the Nagels?

A. At what time might I ask?

Q. Well, in the year 1958 at any time?

A. Yes, sir.
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Q. When did that matter first come to your at-
tention if you recall?

A. I believe it was in August, we were discussing
merger with the Gallagher companies earlier that
year, I believe, And let me think. Yes, that's
right. And that deal was called off and Tom called
in August, told Mrs. Nagel

Q. Well, I'm not going to ask you what he said
to her if you didn't hear it. Did you hear that
conversation ?

A. No, sir, I did not.

Q. It was related to you later?

A. Yes, sir.

Q. Now, did you, after that conversation, have
any discussions regarding the matter with Tom Gal-
lagher? A. Yes, sir. [140]

Q. When and where did those discussions take
place?

A. Well, the first discussion took place over
the telephone and I was at home, Tom Gallagher
called me in early September, I believe, and asked
me how we were getting along with our plan to
buy the plant, if we were going to. And I told him
that Mrs. Nagel was talking with the bank. He
said that he was going to Las Vegas to a Hoo-Hoo
meeting.

Q. Spell that for the reporter?

A. H-0-0 H-o-o.

Q. Is that a lumberman's organization of some
kind?

A. That's a lumberman's organization, yes.
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Q. A Hoo-Hoo convention?

A. Yes, sir, a convention in Las Vegas, their

annual convention. And lie said he would meet me

there and we could discuss the matter in any detail

that we cared to at that time, if I was going. And

I told him that I was going.

Q. Did you go to that convention?

A. Yes, sir.

Q. Do you remember when it was held that year?

A. Well, I don't remember the exact date. It

was either September the 15th, 16th or 17th, I

believe. Within two days.

-Q. Of the year 1958? A. Yes, sir.

Q. Did you see Mr. Grallagher at that conven-

tion? A. Yes, sir. [141]

Q. What were the discussions you had with him

at that time with regard to this purchase?

A. Well, at the outset he wanted to know if we

were ready to—if we were going to exercise our

option and I told him that we hadn't had sufficient

time, that there were a lot of matters that we had

to look into before we could purchase it. And gave

him some examples, such as finding a market for

the additional product that we'd have to move. And

I told him we were probably going to have to have

more time than he had given Mrs. Nagel in their

original conversation as related to me.

Q. Was that the 30 days that she testified to ?

A. Yes, sir.

Q. What did he say in response to your state-

ments?
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A. Well, he said he would like to know as soon
as possible that they were going to liquidate this

property.

Q. Then was there any time limit fixed in days
or weeks or by date or anything of that sort?

A. I told him that when I returned from San
Francisco, where we were attending a rate hearing,

that I would get with Mrs, Nagel and I would try

to get in touch with him the next, the following

week. But I told him that I would just call him
and tell him where we were, I wasn't going to call

him and give him a yes or no answer at that time.

Q. And that was with regard to the proposed

sale and [142] purchase of the properties?

A. Yes, sir.

Q. And what did he say when you told him that?

A. Well, he 1 don't recall what he said when
I told him this. But he was wanting us to go ahead

and tell him what we were going to do.

Q. I see. Then from the convention did you go to

San Francisco as was contemplated?

A. Yes, sir.

Q. Did you go alone? A. No, sir

Q. Was Mr. Gallagher with you?

A. Yes, sir, I was in his plane.

Q. All right. Was it at that time that you had
this discussion or was it before you left Las Vegas ?

A. It was before we left Las Vegas.

Q. Were there any discussions after you left Las

Vegas and either going to San Francisco or on the
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way back that you had any further discussions with

him?

A. Not that I directly recall. In fact I think

that we completely stood away from discussing the

subject since we had a competitor of ours in the

plane with us at the time.

Q. You were in Tom's plane ? A. Yes, sir.

Q. Then do you recall when you returned to

Winslow? [143]

A. I don't recall the exact time, I believe it

was on Friday, the 19th. Now, I believe it was,

yes, sir.

Q. Did you, up to that time did you still have

your right of first refusal?

A. Yes, sir, in fact Mr. Gallagher didn't want

us to come up with the cash, he wanted us to come

up with a yes or no answer as soon as we possibly

could. And I assume

Q. That's what he told you? A. Yes, sir.

Q. Now, were you present at the meeting in

Mrs. Nagel's office on September 20th, 1958?

A. Yes, sir.

Q. Maurice Liberman was there?

A. Yes, sir.

Q. Had you talked to him prior to that meeting?

A. I had talked to him prior to that, but

what

Q. Well, I mean a day or two prior to that?

A. To the best of my recollection I did not, no,

sir.
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Q. Did you see him at the Hoo-Hoo convention,

was he there or do you recall ?

A. I don't believe he was there, I don't

Q. Now, then, is it correct to say that you hadn't
talked with Mr. Liberman for some time prior to

September 20th, 1958?

A. Substantially correct, yes, sir.

Q. All right, sir. Where and when and about
what time was [144] it that you saw him on Sep-
tember 20th?

A. I picked him up at the airport.

Q. Was that by any prearrangement ?

A. Yes, sir.

Q. At whose request was that done?

A. At his own request, I believe. He had talked

to Mrs. Nagel and told her that he was coming
in.

Q. Did he arrive by private or commercial

plane?

A. Private plane, commercial charter.

Q. Chartered plane? A. Yes, sir.

Q. From Albuquerque? A. Yes, sir.

Q. Do you remember, Bob, about what time it

was that you picked him up at the Winslow air-

port.

A. Well, it was in the morning I know. But
I don't recall the exact time. It was either some-

where around 10 o'clock.

Q. Did you go directly from there to the Nagel

office? A. Yes, sir.
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Q. Before you arrived at the Nagel office, did

he tell you the purpose of his trip to Winslow?

A. Not that I recall, no, sir.

Q. Did you take him back to the plane to return

to Albuquerque? [145] A. Yes, sir.

Q. Do you remember about what time that was?

A. I should think about somewhere in the vicin-

ity of 3 or 4 o'clock in the afternoon.

Q. Did you go directly from the airport to

Mrs. Nagel's office? A. Yes, sir.

Q. And the three of you took part in a discus-

sion? A. That's right, yes, sir.

Q. Did anyone else take part in any of that con-

versation ?

A. No, sir, there was a girl in the office but she

was in the front office, she left at noon and that's

the reason I know he got there in the morning.

Q. And he left after the girl left at noon?

A. Right.

Q. This was a Saturday, I belive, is that right?

A. Yes, sir.

Q. The office normally is closed at noon on

Saturday? A. Yes, sir. [146]

Q. Do you recall substantially all you think of

the conversation that took place hi Mrs. Nagel's

office that morning and that afternoon?

A. I recall certain parts of certain ones that

I thought were important at the time.
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Q. Will you tell us, please, just what transpired
when Mr. Liberman first came into the office:,

walked in with you because you had picked him up?
Mrs. Nagel I assume was there?

A. Mrs. Nagel was there. Of course the normal
salutations were passed the first thing.

Mr. Moore: Your honor, for the record I as-

sume our original objection is going to all this?

The Court,: Yes, your objection may go to all of
this.

Q. (By Mr. Romley) : Starting over again.

A. Yes, He came in the office, of course the
normal salutations were passed and I think we
discussed market conditions and a few things of
that nature and finally Mr. Liberman got around
to the reason for his visit, what I concluded was the

reason for his visit, he asked Mrs. Nagel if we had
bought the plant.

Q. You will have to be more specific, which
plant are you talking about? [147]

A. The Gallagher plant, the plant Gallagher
had offered Mrs. Nagel. She told him no we hadn't
that we were working on it, we were looking into

the financial commitments we would have to make.

Q. Was it a fact at that time you were still

considering it? A. Yes, sir.

Mr. Liberman said he had been offered the plant

also and that the price to him was $500,000, I
believe he said 500,000, but that he heard the price

was going to six, that he thought they were going
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to raise the price to 600,000. And that he had a

great interest in it because he owned some Aztec

timber that he had to get milled in some sawmill in

the area and he said, "why don't we buy it together,"

or words to this effect, since we both had an interest

in it. Mrs. Nagel said, "Maurice, do you think we

could get along?" Mr. Liberman said, "I don't see

why not, Mrs. Nagel. For some reason I feel you

don't like me." Mrs, Nagel said, "we don't dislike

you but our dealings haven't always been com-

pletely satisfactory." She said, "we shipped you

some lumber that we have had complaints on and

had adjustments and we haven't been able to get

along. Do you sincerely think we can get along to-

gether if we buy this together." You understand,

Mr. Romley, I might be adding a word or two,

this isn't verbatim, but [148]

Q. Is this the substance'?

A. This is the substance of what was said.

Q. That is all we can expect. Go ahead.

A. Mr. Liberman said, "You know as a company

first starts sometimes they get off on the wrong

foot, but they progress and get to know people bet-

ter and they quit making mistakes. They do things

when they are young that they don't do, typical of

any young institution or young person." He said,

"We have changed quite a lot, I think we can get

along together." Mrs. Nagel said, "Well, we want

the whole plant." Mr. Liberman said, "I am inter-

ested in this only for a period of seven years. I

need the production from this plant for seven years
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to sustain my other operations." He said, "At the
end of that time my children will be grown up to
a certain degree and I won't have—they will be in
school or out on their own," words to this effect,

"and I can sell you my half interest at the end of
this seven year period." Mrs. Nagel then—let's see
—then Mr. Liberman, in the course of this conver-
sation had said that he thought he could buy the
plant for $100,000 less than we could and that we
should let him negotiate for the sale of the plant.
Then we got around, Mrs. Nagel got around to ask-
ing him, she said, "Who would " First, she said,

"We have got to have the timber that is behind
this mill to sustain our level of operation in this
mill after the Aztec timber is complete. That is all

we are interested in. [149] If seven years is all

you are interested in then this will be a real good
arrangement for us, for both of us." She asked Mr.
Liberman would he be agreeable to Bob managing
it; he said, "Yes." He had a few reservations as I

recall, except he mentioned he was going to employ
Mr. Yale Weinstein in Albuquerque.

Q. Yale Weinstein at that time was an employee
of Gallagher?

A. According to Mr. Liberman. We asked him
if Mr. Weinstein was working for Liberman and
he said no.

Q. Had he been working for Gallagher?

A. Yes, sir.
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Q. In Winslow or Albuquerque?

A. In Albuquerque, but managed the Winslow

plant by long distance.

Q. He said something about employing Yale

Weinstein when Mrs. Nagel said

A. Something to the extent that he was going

to employ Yale and he knew Yale and I could get

along together and Yale would represent the Duke

City group if we consummated this deal completely.

As I recall it this was the substance, the way Mr.

Weinstein was discussed. I think we did pass lightly

over our logging operations, the similarity of the

two and possibly some other minor items that would

be of interest to the operation if this deal was

consummated, but I don't recall [150] anything

specific.

Q. Before the conference broke up had the par-

ties reached an understanding as to what was to

be done?

Mr. Moore: I object to that as calling for a

conclusion.

The Court: Objection sustained.

Q. (By Mr. Romley) : Now tell us what more

transpired, if anything did after these events took

place?

A. About this time Mrs. Nagel—of course you

understand this took a period of three or four hours

to go through, is my recollection. Mrs. Nagel said,

"can Bob and I step outside a minute?" Mr. Liber-

man said, "certainly." We stepped outside and she

said to me, "I think this is a good deal." I said,
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"I can't see any reason why we shouldn't go along
with it." We went back in and told Mr. Liberman
we would be willing to go along with his deal, we
would give up our first option, right of refusal,

rather.

Q. You mentioned right of refusal earlier?

A. Right,

Q. Was that a subject of discussion or men-
tioned at all in that conversation before this time?

A. Yes, sir, it was mentioned.

Q. How did that come up ?

A. Mr. Liberman, when he told us he was nego-
tiating for the mill, he was negotiating with Galla-
gher for the mill, told [151] us he knew, of our
right of first refusal and recognized it and said if

we went along with this deal he would either step

out of the picture completely and exercise: this

right.

Q. Did he request you in any way to do any-
thing with regard to your right of first refusal ?

A. May I answer you this way?
Q. Yes.

A. When we came back in the office Mrs. Nagel
said, "we will go along with you and Bob will go
over to Albuquerque and see Tom and tell him we
do not want to purchase the plant and exercise our
right of first refusal." And he suggested that I call

Mr. O-allagher. I believe he suggested I call him.

Mis. Nagel ov j one sajd ^at T had to go over

and talk to him for personal reasons, we had to

thank him very much for giving us this first op-
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portunity as he said he would. He said, "when you

go over, come by my office " I am getting ahead

of myself. He said, "when you go over don't tell

him I was here because knowing Tom, and I draw

this as an inference, Tom will get upset."

Q. Who said that?

A. Mr. Liberman. Somebody mentioned putting

the agreement we had reached in writing.

Q. Before we get to that agreement, Bob, who

first suggested that you or the Nagels give up the

right of first refusal? [152]

A. Mr. Romley, I really honestly can't say

whether we mentioned giving it up first or Mr.

Liberman mentioned it.

Q. In any event, the conversation transpired as

you said and you were to go and tell Tom that in-

stead of calling him, is that right?

A. Yes, sir.

Q. Now, before that conference broke up on

September 20th, did Mr. Liberman and you and

Mrs. Nagel say anything—and please answer this

just yes or no—to indicate the parties had reached

an accord or understanding or agreement?

A. Yes, sir.

Q. Tell us just what was said in that regard.

A. That when I came to Albuquerque

Q. Tell us who said what, Bob.

A. Well, it transpired like this. One of us, Mrs.

Nagel or I, mentioned the fact we had no girl in

the office, it would be rather difficult for us to type

up any sort of an agreement that we would reach
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today. However, we would agree that we have
agreed to purchase the plant on this fifty-fifty basis
and we would get out of the picture completely,
we would exercise our first right of refusal, and
when I came to Albuquerque Tuesday Mr. Liberman
and I would write up some sort of agreement to
commemorate the fact that we had reached an agree-
ment.

Q. What precisely was the agreement that was
reached [153] there in Mrs. Nagel's office, what was
each party to do?

A. The agreement was that Nagel Lumber Com-
pany was to give up their right of first refusal
Mr. Moore: I object to the statement of what

the agreement was and insist it be limited to con-
versation.

The Court: The Witness should tell what the
conversation was, who said what.
The Witness: Do I understand I am to say who

said what?

The Court: Yes, as near as you can recall. You
are not expected to do the impossible, but as near
as you can put it, the substance or words, what the
parties said.

A. We said we would exercise our first right of
refusal.

Q. (By Mr. Romley) : When you say "we"
A. Mrs. Nagel and myself.

Q. When you say you would exercise your first

right of refusal
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A. We would go to Tom Gallagher and tell him

we would not purchase the plant under the terms

he had offered it to us.

Q. That was what the Nagels were to do?

A. That was what the Nagels were to do, yes, sir.

Q. What more was said with regard to what the

Nagels were to do or what more Nagel was to do?

A. Mr. Liberman was to purchase the plant if

at all [154] possible and when his deal was com-

pleted Nagel Lumber Company was to be given the

option of purchasing in his deal on the fifty-fifty

basis, and at the end of seven years he was, to sell

the plant to Nagels. Nagels had no obligation to

buy the plant at the end of seven years nor did

they have an obligation to buy on a fifty-fifty basis.

Q. Was there any discussion as to the time

within which the Nagels—and I say Nagels, it is

really the partnership of which you are a member,

Nagel Lumber & Timber Company—was there any

discussion of time within which this option to buy

in on the fifty-fifty basis would have to be exer-

cised? A. Yes, sir.

Q. Tell us what was said in that regard and

who said it.

A. I said to Mr. Liberman that if they consum-

mated the purchase in the late fall or winter we

would most probably not have cash resources to

buy in on a fifty-fifty basis because our money

would be tied up in logs and lumber inventories.

I said that we should have our money out of these
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log's and lumber by April 30th and asked him if

he would be agreeable to us having until April 30th

to exercise this option to purchase into his deal and
he said yes.

Q. Mr. Liberman said yes? A. Yes, sir.

Q. You told us something about the discussion

regarding your managing the plant. Did Mr. Liber-

man say anything at [155] that conference to indi-

cate whether or not he was willing to have you

do so?

A. Yes, sir, he indicated.

Q. Tell us what he said.

A. He said he had watched my progress in busi-

ness and that he thought I was doing very nicely

and he had a certain amount of confidence I would

be able to handle the job and he would certainly

have no fear or no reason for me not to manage
it, in fact he was receptive, very receptive to the

idea.

Q. Did you know at that time he had, Liberman

had on behalf of Duke City a contract with Galla-

gher for the milling of his Aztec?

A. I did not, no, sir—

I

rm sorry, for the milling

of his Aztec?

Q. Milling of his Aztec?

A. Yes, sir, I knew that. I am sorry, I was con-

fusing contracts.

Q. There was another contract which you

learned later he had with them?

A. Yes, sir.
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Q. What was that?

A. That was a letter contract to purchase the

mill for half a million dollars that has been re-

ferred to.

Q. That September 11 or 12 letter? [156]

A. Yes, sir.

Q. You did not know about that at that time?

A. No, sir, I did not.

Q. You did know he had a contract or milling

agreement with Gallagher for milling his Aztec?

A. Yes, sir.

Q. Was the subject of milling Duke City Aztec

discussed in this conference of September 20th?

A. Yes, sir.

Q. Tell us what was said in that regard?

A. Mrs. Nagel I believe told Mr. Liberman we

would have to have that timber in that mill. He
said that was the reason he wanted to go in this

deal, he needed the mill to mill this timber. She

said, "would it be on the same terms you are pay-

ing Tom?" And he I believe said something about,

"no, I would like to pay $2 rather than 3," and

Mrs. Nagel said, "Maurice, we had the opportunity

before to mill this at $2 and turned it down. That

is too cheap now, isn't it?" And Mr. Liberman

agreed yes, that was too cheap, that $3 would be a

reasonable amount. And as I recall it, that was the

extent of the conversation.
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Q. When you spoke of $2, I believe that milling
agreement is in evidence, is it not. There are some
four or five supplements attached thereto. That is

this Exhibit 5.

Is that the agreement, Exhibit 5, to which you
have [157] referred as the milling agreement be-

tween Liberman or Duke City and Gallagher?
A. Yes, sir, I believe it is.

Q. You have referred to a $2 item and its dis-

cussion and then $3. Does the agreement provide
for the payment of certain sums of money for cer-

tain things to be done?

A. Yes, sir, it does.

Q. And I believe the agreement in evidence
shows there was $75,000 a year to be paid by Duke
City toward the overhead expense, general over-

head
; $4.33 per thousand feet for depreciation and

$3 per thousand feet for profit?

A. Yes, sir.

Q. All other milling costs to be paid by Liber-

man, is that right? A. Yes, sir.

Q. Is that $3 item of profit the one to which
you have referred ?

A. Yes, sir. All the other items were to have re-

mained the same.

Q. The only discussion with regard to the

amount of the item was Liberman has to reduce
the $2 profit item to

A. From $3 to $2.

Q. From $3 to $2 ?
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A. Yes, sir. He just mentioned it. He didn't

state, he said he thought it should be $2. [158]

Q. Did the parties reach an agreement with re-

gard to the continuance of this milling agreement

under the new purchase if one should be consum-

mated ?

A. I would have to answer no, sir. Mrs. Nagel

did tell Mr. Liberman that the timber would have

to go through the mill to keep it on an economical

basis, the basis at which it was at that present time

operating.

Q. The Aztec timber provided for by this Ex-

hibit 5, is that right? A.. Yes, sir.

Q. When Mrs. Nagel told Mr. Liberman that,

it would have to go through this mill, what did

he say?

A. He said, "well, it should be—the price should

be $2." And Mrs. Nagel said, "Maurice, we have

discussed that before and $2 is too cheap, isn't it?'

'

He said, "Yes," or words to the effect and as I

recall that was the extent of the conversation con-

cerning this milling contract.

Q. Now, did you have any further conversation

you recall on that day, Bob, with regard to this

matter? A. I don't recall it.

Q. After the conference broke up, you took Mr.

Liberman to his plane?

A. Yes, sir, and I believe I went back to the

office, I'm not sure.
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Q. Had any arrangements been made with re-

gard to seeing [159] Liberman at a later date?
A. Yes, sir.

Q. When was that to be?

A. I was to go to his office in Albuquerque when
I went to see Tom to exercise our right of first re-

fusal, and at that time he; and I were to draw up
some sort of a paper stating in substance our agree-

ment.

Q. "He and I," you mean Liberman and you?
A. Liberman and myself, yes.

Q. Was a time fixed for that meeting?

A. I don't believe so, Mr. Romley, but I can't

be sure. I do not know how I arranged the sched-

ule to go to Albuquerque.

Q. Did you go to Albuquerque? A. Yes.

Q. When? A. September 23rd, Tuesday.

Q. That is the Tuesday following this meeting
on the 20th? A. Yes, sir.

Q. Did you see Mr. Liberman on that day?
A. I did, yes, sir.

Q. Did you and he prepare an agreement ?

A. No, sir.

Q. Was an agreement prepared or a letter

memorandum of any kind prepared when you ar-

rived there? [160] A. Yes, sir.

Q. Was it prepared in your presence or had it

already been written up?

A. It had already been written up.

Q. Tell us what was said with regard to that

subject matter?
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A. With regard to the agreement?

Q. Yes.

A. I want into Mr. Liberman's office. I had an

appointment with Tom Gallagher I believe at 10:00

o'clock. I went into Mr. Liberman's office between

9:00 and 10:00 with Mr. Nelson, our comptroller.

We went into Mr. Liberman's office and Mr. Joe
Grevey was present. Mr. Liberman had already

written the agreement and he handed it to me.

Mr. Grevey got a call. I read the agreement, I be-

lieve there were two or three copies, I am not sure,

and handed it to Dale Nelson, our comptroller

that was with me. He read it through and I real-

ized it was not in substantially—it was what we
had agreed on but it was changed somewhat. And
I asked Dale if he thought the changes would af-

fect us materially, and the two of us concluded I

believe no and I signed the letter without protest

and went from there to Gallagher's office.

Q. You left signed original or copies with Liber-

man and took a copy or the original with you?

A. I had a copy. I don't recall if it was the

original [161] or not.

Q. Was anything said before you went to see

Gallagher regarding your seeing him, Mr. Liber-

man say anything about it?

A. Yes. He wanted to know if I was going to

see Tom; I said yes. He said, "when you see him,

after you see him and before you leave, give me a

call and tell me what he said and what you said."
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Q. You did leave there and did see Gallagher?
A. Yes, sir.

Q. What did you tell Gallagher?

A. I told Gallagher that we did not want to
purchase the plant ; we appreciated very much his
giving us the first refusal as per our agreement,
we were sorry we couldn't do it. Do you want me
to say everything that I said to him?

Q. With regard to the first refusal. Was that
the entire subject?

A. In substance, yes, sir. He wanted to know
why and a few things.

Q. Did you call Mr. Liberman as he had re-

quested you to do?

A. Until the last week I thought I had called

him, but I recall now that Mr. Nelson I believe is

the one that placed the phone call from the airport.

Q. That same day, September 23rd?

A. Yes, sir. [162]

Q. Were you present when he called?

A. No, sir. I don't remember why I couldn't call,

but we were in a hurry or something, I was doing

one thing and Mr. Nelson took on the job of call-

ing Mr. Liberman.

Q. You got out there and realized you hadn't
complied with the request? A. That is right.

Q. Did you go directly from Albuquerque to

Winslow again? A. Yes, sir.
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Q. Have a further discussion with Mrs. Nagel

or show her the memorandum that had been signed ?

A. I did.

Q. Did you have any conversation later that day

or the following day with Mr. Liberman?

A. I called him up the following day, I believe.

Q. That would have been September 24th?

A. Yes.

Q. What was the purpose of that call, Bob?

A. Mrs. Nagel pointed out that Mr. Liberman

neglected to put a clause in the agreement that we

signed saying he would sell us the mill in seven

years, as he had agreed to do on the 20th. I called

Mr. Liberman and he said it was an oversight and

he would send us a letter stating that fact.

Q. At the end of the seven years he would sell

you what? [163]

A. He would sell us his remaining half interest

in the plant, if he purchased it and our original

fifty-fifty deal was consummated.

Q. In other words, in the original purchase you

would own fifty-fifty and he would, after seven

years, sell that mill, his fifty per cent to you?

A. Yes, sir.

Q. When you speak of plant as you have on

occasions and I have in my questions, tell us what

is meant by that term?

Mr. Moore: We object to that as calling for a

conclusion of the witness. Let him answer what

was discussed in this agreement as to what "plant"

meant.
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The Court: The objection is sustained.

Q. (By Mr. Romley) : At the time of this meet-

ing on September 20, 1958, did the Nagel 'Company

own a sawmill and plant?

A. Yes, sir, in Winslow.

Q. Did it also have some timber rights to Aztec

timber and Forest Service timber under contract?

A. Yes, sir.

Q. At that time; did the Nagel Company have

any need for a plant as such ?

Mr. Moore: We object to that, if your Honor

please. They have already testified they were nego-

tiating to buy the [164] plant.

The Court: He may answer.

Q. (By Mr. Romley) : Did the Nagel Company

have any need at that time for just the physical

plant itself?

A. No, sir, definitely not.

Q. What was it you were negotiating for with

Gallagher?

A. We wanted the position that his mill repre-

sented in the forest.

Mr. Moore: We object to that as a conclusion

and ask that it be stricken as not responsive. He
was aked what he negotiated for and he said this

is what he wanted.

The Court : It may stand.

Q. (By Mr. Romley) : When you say "position

in the forest" tell us, sir, we are not foresters here,

so we may understand exactly what you mean.
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A. The position in the forest is in lumbermen's

language commonly referred to— commonly sup-

posed to be the area that a mill takes timber from,

that a particular physical machinery set up as a

plant takes timber from this one particular area

and processes it through the plant. The position in

the forest means the position of this particular tim-

ber and the right to purchase into' it.

Q. Right to acquire timber? A. Yes.

Q. I believe the testimony is that there are two

mills [165] in Winslow? A. Yes, sir.

Q. Have been now for at least ten years ?

A. Yes, sir.

Q. Are the two mills supplied from the same

forest? A. Yes, sir.

Q. That is Sitgreaves National Forest?

A. Yes, sir.

Q. Are there any terms that are used with ref-

erence to parts of the forest that supply each mill?

A. Yes, sir.

Q. What is that term?

A. A working circle.

Q. How many working circles are there in Sit-

greaves National Forest.

A. I really don't know the number. There are

more than one,

Q. How many working circles in the Sitgreaves

National Forest provide timber, that is Forest Serv-

ice timber to the Nagel mill ?

A. Basically one working circle.
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Q. And how many working circles are there in

the Sitgreaves National Forest that supply Forest
Service timber to the Gallagher mill now operated
by Duke City? A. The same one. [166]

Q. What is the name of that working circle?

A. Chevalon working circle.

Q. Do you know whether in the past any partic-

ular portion of that working circle supplies IT. S.

Forest Service timber to either one of these plants
or just to get it indiscriminately from the entire

working circle?

A. It is theoretically divided or has been in the
past and prior to the acquisition of the Aztec tim-

ber in half, one half of all sales he made was put
up in this particular area and the other half of the

sales of the other plant in Winslow is put up in its

respective area.

Q. In September, 1958, the Gallagher mill has
its position in the forest, meaning its timber rights,

precedent and long establishment, to substantially

one-half of the Forest Service timber in that circle,

is that right?

A. Yes. They had a gentleman's unwritten, un-

verbal, certainly no kind of agreement, but a gen-

tleman's position in the forest in that the competi-

tion in the local area did not participate in the

bidding in the sales put up in the one particular

area of that plant.

Q. Through the years had Nagel Company bid

on timber that was put up for the Nagel mill ?
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Mr. Moore: I object to that as immaterial.

The Court: He may answer. [167]

A. No," sir, we had never bid on their timber

sales.

Q. And had Gallagher people ever bid on your

timber ?

A. No, sir, they had not to the extent of my

knowledge.

Q. I believe there was a sale just this past

month, wasn't there? A. Yes, sir.

Q. And from" what part of the working circle

did that come, was it Nagel or the Duke City, for-

merly Gallagher part?

A. I would refer to it as—it was put up for the

Nagel plant, but it was in the Gallagher portion.

Q. I see. But put up for the Gallagher plant?

A. For the Nagels' plant.

Q. For the Nagels' plant?

A. Yes, sir.

Q. Did Duke City or anybody bid against you at

that sale?

A. No, sir, they did not.

Q. Part of this unverbal, as you say

Mr. Moore: We object to that as leading and

suggestive and a conclusion and irrelevant.

The Court: It is leading.

Q. (By Mr. Romley) : Is there another—

I

started to say batch, but that isn't the right word,

another amount of timber to be put up for sale

this month in the Sitgreaves National Forest?
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A. I understand there is, yes. [168]

Q. In the Sitgreaves—in the Chevalon working

circle? A. Yes, sir.

Q. And is that put up for the Nagel mill or for

the Duke City mill?

A. For the Duke City mill.

Q. Does Nagel intend to bid that sale?

A. Definitely not.

Q. Mr. Jenkins, when did you next have any

conversation—I'm speaking after September 24th,

1958—with Mr. Liberman regarding the Gallagher

properties ?

A. To the best of my knowledge in the early

part of October on the telephone.

Q. Where were you and he at the time?

A. I was in my office and I assume that he was

in his office.

Q. In the course of that conversation were you

asked to release the option that had been granted

under the agreement of April—or September 20th

or 23rd? Did that subject come up?

A. No, sir.

Q. To your knowledge was the Liberman group

eve]' released from the obligations of that option?

Mr. Moore: We object to that as calling for a

legal conclusion, if your Honor please.

The Court: He may answer as far as his knowl-

edge goes. [169]

A. No, sir, they were never released.



402 Maurice Liberman, et al. vs.

(Testimony of Robert T. Jenkins.)

Q. (By Mr. Romley) : Did you ever say to

Liberman or anyone connected with him that Nagel

Lumber and Timber Company would release him

from that option? A. No, sir.

Q. Now, when after October, 1958, did you have

any further conversation with Mr. Liberman re-

garding this subject?

A. To the best of my recollection, Mr. Romley,

it was at the airport in Phoenix.

Q. Can you tell us approximately when that

was?

A. It was between October and December 25th,

it was during the time that Southwest Lumber

Mills was having a trial over the Aztec crews in

Prescott, and I don't recall the exact date.

Q. That was between October, '58, and Decem-

ber 25th, '58, I believe you said?

A. I believe that is the time.

Q. Who was present other than you and Liber-

man?
A. When he and I talked, no one.

Q. What was said by each of you regarding

this matter?

A. I saw him in Phoenix, we had rode down

with Tom Gallagher to Phoenix in Tom's plane.

Q. From the trial at Prescott, was it?

A. From Prescott, yes, sir. And Mr. Liberman

had to catch a plane, if I remember right he had

been in the hospital or had [170] been sick, had

been ill. And we had been unable to contact him,

if we had tried. I don't recall whether we had tried
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or not. But he had been ill and I talked to him in
front of the American Airlines ticket counter and
told him that we would like to talk with him at his
earliest convenience on that subject. And his reply
was-

Q. Regarding this option, you mean 1

A. Yes, sir, on the purchase-sale agreement.

Q. What was his response? A. Sir?
Q. What did he say?

A. He said, "Well, give me a call." He told me
that he had been sick and said, "Well, 111 be in the
office now for a while, and in a day or two give me
a call."

Q. And did you call him?
A. I don't recall whether I called him in a day

or two, but I did call him subsequently.

Q. You did talk with him again over it?

A. Yes, sir.

Q. Over the telephone?

Q. Not about that, I talked to him about com-
ing to Albuquerque and meeting him there.

Q. You made an appointment with him over
the telephone?

A. I believe so, yes, sir.

Q. And did you go to Albuquerque and have a
discussion [171] with him? A. I did, sir.

Q. And can you tell us when that was?

A. December 23rd.

Q. Where did you first see Liberman, Mr. Liber-

man on that day? A. In his office.
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Q. And who was there other than you two?

A. To the best of my recollection, no one.

Q. Did you have a conversation with him re-

garding the option of the Nagel Company?

A. Yes, sir.

Q. Tell us what was said?

A. I told him that I wanted to get a, copy of

his deal with the! Gallagher interests, that we

wanted to look at it, see whether we wanted to

exercise our option.

Q. What did he say?

A. His reply was, well, that we ought to go

down to Judge Johnson's office.

Q. Judge Johnson was his Albuquerque attor-

ney? And your response? Tell us the whole conver-

sation, Bob.

A. I told him that I wasn't over there to talk

to attorneys, that I was over there to get the deal

and that we didn't have our attorney, I didn't have

our attorney with us; and his reply was, "Well,

let's go down there and talk to him. [172] If you

want to get your attorney, you can get him," some-

thing to this effect. And I said, well, I'd go down

there but if we discussed the thing in any serious

vein about whether or not we had a right or whether

or not we had an option or any legal matter, why,

I was going to call an attorney.

Q. Did he comply with your requests that day

to allow you to see the agreement he had made for

the purchase? A. He did not. [173]
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iQ. Did he refuse to answer? A. Yes, sir.

Q. Did you go to Judge Johnson's office then?
A. Yes, sir.

Q. You and Liberman met there or went there
together, did you?

A. Yes, sir. Well, I think I went over in his car
with him.

Q. With him? A. Yes, sir.

Q. Did you meet and talk with Judge Johnson
in his office? A. Yes, sir.

Q. Anyone else present? A. No, sir.

Q. And that was on the day of December 23rd,

1958 ? A. Yes, sir, I believe so.

Q. Can you tell us the conversation at that time?
A. Well, I restated my mission.

Q. Which was simply what?
A. Which was simply to get a copy of the con-

tract and take it to Winslow so that we could study
it and decide whether or not we wanted to exercise

our option.

Q. And you told him that?

A. In just about that many words, yes, sir. [174]

Q. And what did Liberman say?

A. Well, I don't recall that Mr. Liberman said

anything, had any response to that. I think Judge
Johnson made a response to it.

Q. Did they comply with your request, either

of them? A. They did not.

Q. For a copy or to allow you to see a copy?
A. No, sir, they definitely refused to let me have

it, stating that Maurice Liberman had no obliga-
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tion, and this was a different deal, and that he felt

he had been released, no moral Obligation at all.

Mr. Moore: May we interrupt, I didn't want to

object, Mr. Romley, but I want the witness to clar-

ify who made that statement.

Q. (By Mr. Romley) : Tell us, Mr. Jenkins, as

best you recall who made that statement.

A. Well, the total statement was probably made

by both Judge Johnson and Mr. Liberman. I think

Judge Johnson said that there was some question

in Liberman or the Liberman group's mind as to

whether or not we had a right, and that they didn't

feel at this time that they had an obligation to us.

And I think then that Maurice Liberman said that

this was a different deal. I believe this is correct.

I might be in error on who said those two things

though.

Q. Did Mr. Liberman say anything more by

way of [175] explanation for refusing to allow you

to see the contract? A. Yes, sir.

Q. What did he say?

A. He said that he had talked to Mrs. Nagel on

the telephone.

Q. Anything more than that?

A. Not that I can recall, sir.

Q. Fine. Then you went without the contract

back to Winslow? A. Yes, sir.

Q. Did you talk with Mrs. Kagel about your

visit? A. Yes, sir.

Q. Did you talk to your attorney about your

visit? A. Yes, sir.
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Q. At that time and for several years Mr. James
J. Cox, Jr., had been your attorney?

A. Yes, sir.

Q. Or the company's attorney, is that right?
A. Yes, sir.

Q. Did you have a later conference with Liber-
man and Judge Johnson? A. Yes, sir.

Q. Approximately on what date, if you recall
sir?

'

A. I believe it was still in December. I'm—let
me see, No, no, it was in January. [176]

Q. Early, middle or late January, what do you
remember? A. Early January.

Q. Early January? A. Yes, sir.

Q. Where did that conversation take place?

A. In Judge Johnson's office.

Q. In Albuquerque? A. Yes, sir.

Q. Who was present ?

A. Judge Johnson, Mr. Liberman, Jim Cox, Mrs.
Nagel and myself, I believe.

Q. Just the five of you?

A. I think there was another girl in the office,

I think Judge Johnson's people were there but no-
body was sitting in the conference with us.

Q. I see. You mean inside the conference room
there were just the five of you ?

A. Inside his office, that's right, I believe.

Q. Now tell us what was said by the parties
there and the attorneys during that conference.
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A. During the interim period Mr. Cox, our at-

torney, had gotten a hold of Judge Johnson and

talked to him about us seeing the contract. And

some way they had agreed to let us see the con-

tract. And that was our purpose for being over

there was to look at the contract. When we walked

in as I [177] recall after salutations we got the

contract and went out to read it.

Q. Where did you go?

A. We went into the library at Judge Johnson's

office.

Q. The three of you, you, Mrs. Nagel and Jim

Cox? A. Yes, sir.

Q. And what transpired there, did you read the

contract ?

A. Well, we glanced through it briefly. Of course

we didn't have sufficient time to read it in any

great detail. We got the general gist of the deal

that had been made.

Q. Did you read it sufficiently to get the terms,

the sale price, the manner of payment, et cetera?

A. Yes, sir.

Q. And did you and Mrs. Nagel reach any con-

clusion at that time as to what you wanted to do

with regard to your operation? A. Yes, sir.

Q. Then after reading in the manner you have

indicated and reaching the conclusion you have said

you reached, did you go back and talk with Judge

Johnson and Mr. Liberman? A. Yes, sir.
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Q. The three of you went back into the office

and again only the five of you present, is that right?
A. Yes, sir.

Q. Now tell us what transpired at that [178]
time?

A. Mrs. Nagel, I believe the first thing she said,

was, "Maurice, you have made a real good deal,

and I congratulate you." She said—I don't recall

the exact words she used, but she said words to

the effect that we would exercise our option, "we
want to exercise our option in this deal."

Q. And what was the response to that?

A. Well, the response was that we didn't have
an option.

Q. Well, tell us who said that?

A. I believe Maurice said that.

Q. Well, did he just say it in so many words,

"you don't have an option"? Just what did he say?

A. He said, "Mrs. Nagel, I have no moral obli-

gation to you. This is all past, this is a different

deal altogether than what we were talking about

in an option." And he said, "I feel—I have, I think

no obligation at all to you." He said—I believe he

said, "I thought that I was released and I think I

was released in our telephone conversation," or

something. I just—that may not have been said

at this meeting.

Q. You are not sure whether it was, it may have

been or may not have been ?

A. It may have been, yes, sir.
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Q. But you do remember his saying, "Mrs.

Nagel, I have no moral obligation, this is a differ-

ent deal." That much you [179] do recall?

A. Yes, sir.

Q. Do you remember anything more in that con-

versation? A. Yes, sir.

Q. Tell us what it was.

A. Mrs, Nagel said, "Well, what do you mean

you have no obligation? We have our agreement."

And I'm sure that's when Maurice said, "I feel that

I have been released in our telephone conversa-

tions." And in fact the discourse was rather heated

at this particular point. And if I remember cor-

rectly, either Judge Johnson or Mr. Cox then took

up parts of the conversations.

Q. Up to that day, Bob, did you know what the

terms of the sale were, the amount to be paid and

how it was to be paid %

A. Mrs. Nagel had told me what Mr. Liberman

had told her the terms were over the telephone.

Q. And what was said to you in that regard?

A. That Mr. Liberman had told her he was go-

ing to have to pay $650,000 cash for the mill.

Q. That he told her that over the telephone?

A. That's what she told me, yes, sir, and that

the timber was $17.

Q. Now when you read the agreement which is

in evidence here, did it provide for the payment

of $650,000 in cash? [180]

A. Not in one payment, no, sir.
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Q. It provides for a payment over a period of

five years, $10,833.33 per month, I think?

A. As I recall it, yes, sir.

Q. With nothing down on that payment, the

first payment to start at the time

Mr. Moore: We object to that, the contract is

in evidence, it speaks for itself.

Mr. Romley
: That's correct, I concede it. I with-

draw that.

Q. (By Mr. Romley) : Up until that day, and
I'm speaking of early January, 1959, did you know
that the purchase had been made on a credit basis

as distinguished from a cash basis'?

A. No, sir, I can't say that I did.

Q. Did you talk or have any further conversa-

tion with either Liberman or Judge Johnson after

that January meeting and before this lawsuit was
filed? A. Yes, sir.

Q. When was that?

A. I don't recall the exact date, it was either in

February or March.

Q. And where was that?

A. In Judge Johnson's office in Albuquerque.

Q. Who was present? [181]

A. Myself, Maurice Liberman, James Cox,

Judge Johnson and Joe Grevey.

Q. He is one of the Duke City partners and a

brother of Maurice Liberman?

A. Yes, sir, as I recall that Avas all that was

at the meeting.
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Q. Now what was the occasion of your being in

Judge Johnson's office at that time?

A. To specifically state that we wanted to exer-

cise our option, and that

Q. We're you still desirous of proceeding with

the acquisition of the half interest'?

A. Most definitely, yes, sir. Either exercising it

or settling the matter, one or the other. We would

have been receptive to either one.

Q. And was that the subject of your discussion

then? A. Basically, yes, sir.

Q. No agreement of any kind was reached in

that conference with regard to allowing you to come

into this deal except that you couldn't do it?

A. We couldn't do it, that's right.

Q. It's been called to my attention I have over-

looked a couple of things. First I'd like to ask you

about a conversation that Mrs. Nagel testified about

this morning. I believe her testimony is that early

that morning at about [182] 8:00 o'clock of Octo-

ber 16th, 1958, she called you in Phoenix. Do you

recall that? A. Yes, sir.

Q. Where were you staying in Phoenix?

A. I believe I was at the Adams Hotel with my

wife.

Q. Were you here on business or—in Phoenix

on a business or pleasure trip?

A. I think it was a combination.

Q. Did she reach you at the Adams Hotel?
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Q. Who is that, sir?

Q. Mrs. Nagel when she called?

A. No, sir.

Q. Where were you and where did she—where
you when she did contact you and talk with you ?

A. I was in Mr. Cox's office in the Title

Building.

Q. Do you know about what time that was, Bob?

A. Yes, sir.

Q. Can you tell us, please?

A. Around 8:00 o'clock.

Q. In the morning? A. Yes, sir.

Q. Do you know the reason for that call from
Mrs. Nagel to you ?

A. I know what she told me, yes, sir.

Q. Tell us what that was. [183]

A. She said that she had received a call from

Maurice that morning, and that he wanted her to

release him from the option that we had signed

with him.

Q. And tell us the entire conversation.

A. She asked me what I thought about it and

I said, "Well, I haven't had a chance to—this is

cold." And, "Is that all he wanted?" And I'm sure

she said, "That's it," or words to this effect. And
I said, "Well, let me talk it over with Jim here."

He was sitting right across from me. "And I will

call you right back and tell you how we feel

about it."
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Q. Did you talk to Jim?

A. I hung up the phone and discussed it with

Jim Cox for maybe ten minutes.

Q. Did you call A. Fifteen minutes.

Q. Did you call Mrs. Nagel back?

A. I did, yes, sir.

Q. Did you tell her what conclusion you had

reached ? A.I can't hear you, sir.

Q. Did you tell her what conclusion you had

reached, what you had decided for yourself?

A. Yes, sir, I told her that Jim and I couldn't

see any reason that we should give up our option,

that we had until April the 30th if we wanted to

make a deal to go ahead, and [184] we couldn't see

any reason for his even asking it of us.

Q. And was any understanding reached as to

what she would do then?

A. Yes, sir, she said that he had asked her to

send him a wire and that she would—she was going

to go ahead and send it, and she would tell him

that we wasn't going to release him from the option.

Q. And that was your wish and hers too, I as-

sume, is that right? A. My word?

Q. That was your wish and hers?

A. Yes, sir.

Q. Now on another subject that I didn't cover

sufficiently awhile ago, you told us about a position

in the forest, and what it means. With regard to

that particular subject does position in the forest
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have any increasing value to the Nagel Company
by reason of any facts or circumstances that exist,

and please just answer that yes or no.

A. Would you read that?

Q. Maybe I didn't make it too clear.

(Whereupon, the pending question was read
by the reporter.)

Mr. Moore: Your Honor, I can't understand that
question.

Mr. Romley: Well, maybe I don't either, I will

try [185] and restate it.

Q. (By Mr. Romley) : You have denned in a
way position in the forest, Bob, try to here. Does it

have any meaning and value to a lumber mill?

A. Yes, sir.

Q. What is that?

A. It has a tremendous value because the plant is

worthless without it, without a position in the forest

with which the timber can be obtained.

Q. Without timber the plant can't operate, is

that right? A. Right, yes, sir.

Q. In September, 1958, the Nagel Company had
some timber cutting rights under the Aztec con-

tract, is that right, sir?

A. What year, what date?

Q. In September, 1958. A. Yes, sir.

Q. Do you know with whom that contract for

Aztec timber had been entered? A. Yes, sir.

Q. Who was that?

A. It was— Nagel 's contract you are speak-

ing of?
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Q. Yes.

A. Was entered with Southwest Lumber Mills

in Phoenix.

Q. Was there an amount that was specified to

be cut by Aztec timber? [186]

A. Yes, sir.

Q. How much was that?

Mr. Moore: We object to that, your Honor. I

don't see the materiality of the requirement of cut-

ting Nagel's contract with Southwest Lumber Mills.

The Court : I don't see the materiality of it, Mr.

Romley.

Q. (By Mr. Romley): Do you know whether

Gallagher had a contract with the Nagels—with the

Southwest Cotton Company for the cutting of Az-

tec wood?

A. The Gallagher interests did, yes.

Mr. Moore: You said the cotton company, are

we out of the lumber business now? You said South-

west Cotton Company.

Mr. Romley: There used to be a company by

that name. I'm sorry, it's getting late for me. Let

me start over again, Bob.

Mr. Moore: Don't you have a copy of that docu-

ment if there is such a contract? We can produce

it and talk about what it is. You have got it.

Mr. Romley: Perhaps we can stipulate as to

most of the facts,

Mr. Moore : I am not in a stipulating mood but

you have a copy of the contract.
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The Court: Well, it's almost 4:30. [187]

At this time we will recess until 9:30 in the

morning.

(Whereupon, a recess was taken from 4:30

p.m. on May 3rd, 1960, until 9:30 o'clock a.m.

on May 4th, 1960.) [188]

May 4, 1960, 9:30 O'Clock A.M.

ROBERT T. JENKINS
resumes the witness stand and testified further as

follows

:

Direct Examination—(Continued)

Q. (By Mr. Romley) : Mr. Jenkins, of course

you are familiar with the operation of the Nagel

mill and have been for the past several years, is

that right, sir? A. Yes, sir.

Q. It's physical location, the mill itself, joins

the Duke City, former Gallagher mill in the town

of Winslow?

A. The properties adjoin, yes, sir.

Q. Have you ever seen the Gallagher mill ?

A. Many times, yes, sir.

Q. From the outside, or have you been clear

through it?

A. I have been clear through it.

Q. Have you been clear through it a number of

times'? A. Many times, yes, sir.
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Q. Have you been through the Gallagher mill

when it was operating, that is to say, sawing logs

and manufacturing them into timber?

A. Yes, sir.

Q. Can you approximate the number of times

that occurred'? [189] A. Many times.

Q. Have you been in the Gallagher mill since

Duke City took it over? A. Yes, sir.

Q. Can you approximate the number of times

you have done that, sir?

A. Possibly two times.

Q. During those two times did you observe the

manner of operation of the Duke City mill?

A. Yes, sir.

Q. And during the many times you saw the

mill while it was still held by the Gallagher inter-

ests did you observe the manner of the operation

of the Gallagher mill? A. Yes, sir.

Q. Is the Duke City mill being operated in sub-

stantially the same manner as it was operated when

Gallaghers owned it? A. Yes, sir.

Q. Can you tell us if the operation of the Gal-

lagher and Duke City mill differs in any material

respect with the operation of the Nagel mill ?

A. No, sir, it does not.

Q. Is it substantially the same?

A. Substantially the same, yes, sir.

Q. Insofar as the production of timber is con-

cerned, production of lumber from timber I guess

is more accurate, [190] will the two mills manufac-
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ture any different amount of timber or is it sub-

stantially the same quantity?

A. Substantially the same quantity.

Q. I believe you said—you may not have, but
perhaps I had better ask you—what is the source

of supply of timber to the Nagel mill?

A. The Chevalon working circle in the Sit-

greaves National Forest and Aztec timber we had
under contract with Southwest Lumber Mill.

Q. What is the source of supply for the old

Gallagher, now Duke City mill?

A. The Sitgreaves National Forest and Aztec

timber they have under contract.

Q. The same source of supply, is that right?

A. Yes, sir.

Q. Is the timber which is processed or manu-
factured into lumber in these two mills substan-

tially the same timber? A. Yes, sir.

Q. Mr. Jenkins, do you have any opinion as to

the number of years that timber from the Sit-

greaves National Forest will be available for the

two mills?

Mr. Moore: We object to that, if your Honor
please. Foundation has not been laid, qualifications

are not shown.

The Court: I don't believe sufficient foundation

lias been laid as to that, Mr. Romley. [191]

Q. (By Mr. Romley) : Mr. Jenkins, have you

made any investigation or inquiry in an attempt
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to ascertain whether or not timber will continue to

be available for manufacture into lumber by these

two mills, just yes or no, please? A. Yes,

Q. And have you made such an investigation to

ascertain the amount of timber that will be avail-

able? A. Yes.

Q. I am not sure whether my first question en-

compassed for how long; if I didn't do that, does

your investigation include that? A. Yes, sir.

Q. What have you done in that regard, Mr. Jen-

kins, without stating the quantity, but tell the

Court what you have done in seeking to ascertain

this information.

A. We have talked to all Forest Service officials

we come in contact with normally in the course of

our business, all the way through the Regional Of-

fice level.

Q. When you speak of the Regional Office level,

tell us what you mean.

A. That is the managing office for the States of

Arizona and New Mexico, all the Forest Service

functions in those two states.

Q. Where is that office maintained?

A. In Albuquerque. [192]

Q. Are there any representatives of that office

stationed or maintain headquarters in Navajo

County where Winslow is located?

A. There are offices of this Region in Navajo

County, yes.

Q. Where in Navajo? A. In Holbrook.
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Q. Has your investigation and inquiry been
with the Regional Offices in Albuquerque and also

in Holbrook? A. Yes, sir.

Q. Is your opinion based on anything more than
what you have related here? In other words, is it

based entirely on the inquiries and investigation

you have made in connection with the Forest Serv-
ice? A. No, sir.

Q. In your opinion, Mr. Jenkins, how long will

timber be available as a minimum period ?

Mr. Moore: We object to that, if your Honor
please. It is very apparent the opinion is based
upon hearsay. There are documents available and
I believe there is a gentleman here under call from
the Regional Office in Albuquerque of the Forest
Service. This opinion is based entirely upon hear-

say evidence.

Mr. Romley: I think that probably is correct,

your Honor, we do have a gentleman available who
will testify. [193]

The Court : Very well.

Q. (By Mr. Romley): Mr. Jenkins, in the

course of your visits to the Gallagher-Duke City

mill you told us you had gone through the mill

itself, through the plant, is that right?

A. Yes, sir.

Q. Are you acquainted with the, and were you

in September, 1958, the condition of the various

component items of the mill?
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A. Yes, sir, fairly well so, not to the same de-

gree as a person managing the plant would know,

but it is a fair degree I was acquainted, yes, sir.

Q. Has your experience in the operation of the

Nagel mill as assistant manager for the past several

years been such as to enable you to learn and know

the approximate life of various items of equipment

you used in a sawmill? A. Yes, sir.

Mr. Romley : Perhaps, if your Honor please, it

might be appropriate at this time if I can, with

counsel's approval, read into the record for the

purpose of further examination of this and other

witnesses, the various items that Duke City received

insofar as the mill itself is concerned from Galla-

gher, and the values allocated thereto by Duke City.

This information was furnished me at my request

by Mr. Moore on Sunday of this week. Do you have

any objection'?

Mr. Moore: Yes, I do. It is not material or

admissible, if your Honor please, for any purpose.

What Mr. [194] Romley asked me to furnish him

was the depreciation schedule which had been set up,

values allocated for the purpose of depreciation in

connection with the bookkeeping- I did. I cannot see

the relevancy of that in this case. There is no basis

laid yet for any liability which would lead to such

evidence if it should become pertinent or relevant

evidence at a later date with respect to the issue of

damages.
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The Court: Well, we have testimony, Mr. Moore,
from this witness and the preceding witness that
would, if credited, form the base for an agreement
between these parties, contract between these par-
ties. I believe the evidence is in such condition that
the matter of damages may be entered into in the

plaintiffs' case at this time.

Mr. Moore: Then I cannot see the materiality

of this particular evidence in order to ascertain

The Court
:

I don't know what is in it. I assume
it is a list of equipment.

Mr. Moore: It is a list of equipment and value
put on the books for bookkeeping purposes on the

depreciation schedule.

The Court: I don't know as that would be help-

ful. Of course the witness might make assumptions
on the basis of it if the list is accurate. But my
problem is I don't know what is in it and what
Mr. Romley, what part of it Mr. Romley wanted
to use at this time. [195]

Mr. Romley: That is correct, your Honor. All

I propose to read into the record are in connection

with depreciation, because I think that is an element

ultimately in ascertaining the amount of damages.
The several items, for instance, sawmill, planing

mill, shop, et cetera, all of which were furnished me
by counsel for the defendants. And the various

times allocated by the defendants themselves to

these various items which aggregate the $650,000

about which there has been testimony. I think it
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is perfectly proper that be in the record as a basis

for further testimony by this witness and further

exhibits to be later offered in evidence.

The Court: May I see it, please?

Mr. Romley: I am sorry, Rex, I don't have

another copy with me. It is being typed now and

will be ready before noon. Those typed below the

line, your Honor, were not figures given me by

Mr. Moore, but my own computations; those above

the line were figures given me by Mr. Moore. I

will be happy for him to see it before I examine this

witness further or read this matter into the [196]

record.

Mr. Romley: I might say the headings across

the top indicate the percentage of salvage value as

furnished me by Mr. Moore.

The Court: Well, I will say frankly it doesn't

mean anything to me in its present form, I wouldn't

know what the purport of the sheet was,

Mr. Romley: Well, I appreciate that, your Honor,

and that was one reason I felt we should go into it

further.

If it is proper at this time, your Honor, I would

like to ask if Mr. Moore will stipulate that at my

request he told me that one of the items acquired

by Duke City from Gallagher was an item desig-

nated on Duke City's books as a saw mill, and that

it appears on Duke City's books for purposes of

depreciation at a figure of $176,970, and that Duke
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City's records indicate that that saw mill would
have a 15 percent salvage .value after the period

they showed for its depreciation.

Can you so stipulate, Mr. Moore?

Mr. Moore : Your Honor, I don't mind stipulating

as to what I told Mr. Romley, but I do object to

this evidence at this time, it's not material or rele-

vant to any issue in the case. He asked me to ascer-

tain, to save time in the courtroom, of how the

depreciation schedule was set up from their books.

Whether it's relevant I felt that I was obliged

to give him that information and I did give him
that information. But [197] I don't think it is ad-

missible on any theory, I don't know what theory

of damage Mr. Romley has in mind that that evi-

dence would be relevant to. And as far as under-

standing and explaining it, I am not an accountant

or a bookkeeper, certainly I will stipulate I told

Mr. Romley that and he wrote it down. But what

it means in bookkeeping and accounting is some-

thing I am not familiar with.

The Court: Well, unless you have the life, the

depreciable life I still don't think you have any-

thing, and I don't see it on there. My understand-

ing of Mr. Romley's purpose, Mr. Moore, is that

he feels that his evidence has and probably will

establish—I'm not saying that it has—an agree-

ment between these parties whereby the plaintiffs

acquired an option which they exercised to get a

one-half interest in this mill and the timber that
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was purchased by Duke City from the Gallaghers;

that in the agreement further they were to buy it

and they were to operate it together; that that was

their understanding and agreement, and this testi-

mony is directed to showing how long it would

have lasted, what was there, how long it would

have lasted, what salvage values there would be

when they were through operating it, and all of it

going to the matter of damages.

Now, it's not a simple picture, but if there be a

contract established and the nature for which the

plaintiffs contend, then we probably have got a

very broad picture of [198] damages and I couldn't

draw the line too narrowly at this time.

Mr. Moore: Well, I have this position in mind

at this time, your Honor: That I'm sure that coun-

sel has in mind ultimately or at least hoping to

ultimately establish the basis that your Honor men-

tioned, option to purchase a part of the property

and operate.

Up to this time there is no evidence, no credible

evidence in this record of any understanding with

reference to operation or any agreement with refer-

ence to operation. That's the reason I say it's cer-

tainly not relevant at this time.

Now, if they establish all that and the damages

are established as a clear fact, or that the occur-

rence of damages is clearly established as a breach

of the agreement that the Court says Mr. Romley

anticipates showing, then I agree that under the
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law there is a broad field to go into. But until the
basis is laid, then I object to any evidence on the
issue of damages other than the value of the prop-
erty as of the date it was acquired.

The Court: Well, I think that we are far enough
with the claim of the contract that we could put
the witness off and let you cross examine him about
this thing, and then take more testimony and then
get into the damages separately.

But if we were going to do that I would have
granted [199] the suggestion you made that we
try the issue of liability first and then the matter
of damages, I think it will expedite matters.

I still don't think that is going to help me any,

this exhibit that counsel, or the sheet that counsel

has because I don't understand it. But I think at

this time we will, subject to the items being prop-
erly identified and properly established, I will hear
evidence on the matter of damages in the interest

of expediting the trial.

Mr. Romley: Well, then, if the Court pleases,

may I inquire of counsel if he will stipulate to the

effect I just stated without waiving his position

that damages are not recoverable but only stating

as a fact those things that I related? Perhaps I'd

better state it over again.

Mr. Moore: I said to Mr. Romley I will stipu-

late that I gave you that information. Now, what
you have on that sheet I know nothing about, and
if you want me to stipulate to something with ref-
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erenee to records or books I would prefer to have

the opportunity to consult with some of our people

who know what the books are; I don't.

Mr. Romley: Well, I can go into it later. I feel

that these are figures that you did give me and

you have the memorandum of what you gave me

the other day?

Mr. Moore: No, I don't.

Mr. Romley: Well, then, I can appreciate your

position [200] in being unable to agree with me.

But I do have

Mr. Moore: I remember that I read the figures

to you and you wrote them down and read them

back and it looked like you recorded them accu-

rately.

Mr. Romley: If your Honor will excuse me

while we address one another directly, but we are

trying to see if we can expedite the matter.

The Court: I suggest in view of the situation

counsel are in that we pass this and see if you can

get together a little later.

Mr. Romley: Very well, your Honor. If the

Court pleases, we'd like at this time to announce

that I have concluded my direct except on this

issue that we were just discussing and the natural

follow-up on that, which I can take after counsel

has an opportunity to confer with his accountant

who is here, and after he has carried on his cross

examination on the matters.

The Court: Very well. With that understanding,

Mr. Moore may cross examine and you may recall
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the witness after yon have conferred with Mr.
Moore.

Mr. Roniley : Thank yon, your Honor.

Cross Examination

Q. (By Mr. Moore) : Mr. Jenkins, as I under-

stood your answer to Mr. Romley [201] yesterday,

sometime prior to September 23rd, 1958, you were
in Las Vegas and then San Francisco with Mr.
Gallagher, is that correct? A. Yes, sir.

Q. That was the week before September 23rd,

was it. approximately a week before or was it

longer than that ?

A. No, sir, it was approximately a week before.

Q. And that in your discussion with Mr. Gal-

lagher with respect to the offer which lie had made
to the Nagel Company you had assured Mr. Galla-

gher you'd get in touch with him the following

week and advise him whether or not you we're in-

terested in exercising your right to purchase under

the offer he had made. That's time, isn't it?

A. Yes, sir.

Q. And that was, of course, prior to September

23rd? A. Yes, sir.

Q. And prior to September 20th, of course?

A. Yes, sir.

Q. So that before Mr. Liberman met with you

in Winslow on the 20th you had already made an

arrangement with Mr. Gallagher whereby you were
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to contact him in person or by telephone or some

manner the week of September 23rd and give him

some report on whether or not you were interested

in purchasing the mill at Winslow under the offer

Gallagher had made?

Mr. Romley: Just a moment, I object to the

form of the [202] question if your Honor pleases,

it assumes a fact not in evidence and states it as

if it were, "and so you told him you were going

to be there the week of the 23rd of September."

That is not the evidence.

The Court: Well, the witness may answer whether

he did or didn't. Read the question to him.

(Whereupon, the pending question was read

by the reporter.)

A. Mr. Moore, I think that you may have mis-

read what I intended.

Q. (By Mr. Moore) : No, just answer that ques-

tion, please, Mr. Jenkins,

A. Well, I'd have to answer it no.

Q. Well, then, let's back up. Had you not told

Mr. Gallagher sometime the week before Septem-

ber 20th that within a week you would give him

some reply or report as to whether Nagels were

interested in buying the mill in accordance with

Gallagher's offer?

A. He knew we were interested.

Q. No, answer the question, please. You told

Mr. Gallagher either in San Francisco or Las

Vegas that you would let him know in a week,

didn't you 1

?
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Mr. Romley: Now, just, a moment, I object to
the form of the question. Let him know what in a
week ?

Mr. Moore: Well, I'm trying to break it down
so I can [203] get a

Mr. Romley: I object to the form.

A. I told him I'd be in contact with him in a
week or so.

Q. (By Mr. Moore) : Or so?

A. Or so, yes, sir.

Q. And what were you to be in contact with
him about?

A. I would advise him whether or not we would
exercise our right of first refusal and say yes or
no at that time.

Q. And you had advised Mr. Gallagher of that

before you met with Mr. Liberman, hadn't you?
A. Yes, sir.

Q. In this meeting on September 20th when it

broke up I believe you told Mr. Romley that your
understanding was that Mr. Liberman and you
would write up some sort of an agreement to com-
memorate the fact we had reached an agreement?

A. That's my exact words; yes, sir.

Q. And you were to do that in Albuquerque on
the 23rd? A. No, sir.

Q. When were you to do it?

A. When I went to Albuquerque to see Mr.
Gallagher.
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Q. Well, what date was that?

A. That ultimately was the 23rd.

Q. And you did go over on the 23rd?

A. I did, yes, sir.

Q. And you did read over the letter agreement

which Mr. Liberman [204] had prepared and

handed to you? A. I did, yes, sir.

Q. And you submitted it to your comptroller,

Mr. Nelson, for his review? A. Yes, sir.

Q. And then you signed it? A. Yes, sir.

Q. And you had authority from the Nagel Com-

pany to sign for Nagel, didn't you?

A. Yes, sir.

Q. In this discussion on April 20th, when some

mention was made of the fact that Nagels' money

might be tied up in inventory, did Mr. Liberman

offer to assist the Nagels in procuring financing if

they needed it and wanted to go in this deal with

him?

A. Not that I can recall, no, sir.

Q. You don't recall him saying that ?

A. No, sir.

Q. On September 20th when you met were you

then able to finance—Nagel Company, I mean—the

purchase of a half of this mill and ultimately the

timber ?

A. I really can't say whether we were or not

unless I would look at the record, Mr. Moore.

Q. Were you able at that time to purchase the

entire mill under the offer which Mr. Gallagher had

made you? [205]
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Mr. Romley: For the record, if your Honor
pleases, we object on the grounds that that is en-

tirely immaterial in view of the fact that there

was a consideration given for the Nagels not con-

tinuing further in connection with their right of

first refusal. The exhibit in evidence here^-I don't

recall its number—the letter of September 12th,

1958, Mr. Liberman signed acknowledges that Gal-

lagher told him that they had the right of first

refusal and he went to them and asked them to

give up their right of first refusal in consideration

of which he would allow them to participate in the

purchase on a fifty-fifty basis, or give them an

option so to do.

This other is entirely immaterial. Your Honor
may wish to hear it, but I feel for the record I

should state my objection.

The Court: It's cross examination and it may
he foundational for something else. I will hear it

on that basis.

A. Could I have the question?

(Whereupon, the pending question was read

by the reporter.)

A. If I give a yes or no answer, Mr. Moore, it's

on the basis of an assumption. I would answer it

yes, I think we would have been able to. But I

would have to check the record to be completely

sure. [206]

Q. You did not have a commitment from the

bank at that time to lend the necessary funds to

consummate the purchase, did you?
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A. We had a commitment from no one to that

effect.

Q. You had not submitted any written projec-

tions or computations with reference to the opera-

tion to the bank at that time, had you?

A. I think we had not, no, sir.

Q. So that I may be clear, Mr. Jenkins, it was

Mrs. Nagel who talked to Mr. McKinney, the

banker, about this matter, wasn't it?

A. That is correct, yes, sir.

Q. And was that conference and conversation

held in your presence or

A. No, sir, it was not.

Q. Now, Mr. Jenkins, if, as you answered, you

think that you could have bought the entire plant

and timber, why was it that you would need time

to buy only half of it?

A. I assume that the purchase and negotiations

—I say "I," I mean the Nagel Company, Mrs.

Nagel and I—would last into the middle of the

winter and if we were to buy a half interest we

weren't going to have to make bank commitments

and try to get the money up so that we could han-

dle our half of the consummation of the purchase

price waiting until April 30th and getting our

own funds. [207]

Q. What caused you to assume that the nego-

tiations would last up into the winter?

A. I'm sure, Mr. Moore, that you realize that

I wouldn't think you could conclude and consum-
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mate a purchase like this in a matter of two weeks
or so.

Q. Were there any facts upon which you base

that assumption?

A. Just the experience I have had in making
deals of this particular nature and watching deals

like this be consummated.

Q. Was it because of the fact of negotiations

that you had had with Mr. Gallagher?

A. Not necessarily so, no, sir.

Q. Was it because of the fact that you had
knowledge that Mr. Gallagher was offering the mill

to other people?

A. No, sir, definitely not.

Q. You did know he had offered it to Whitings?
A. At that time I did not.

Q. When did you first learn that?

A. I think at the Southwest Pine Association

mooting in Pinetown.

Q. And what date was that approximately?

A. I think it was sometime in October.

Q. Did you learn that Mr. Gallagher had made
an offer of this mill to Mr. Coach of the Kaibab
Lumber Company, which [208] I had in mind
when I said Whitings—I used the term Whitings

rather loosely—prior to your meeting with Mr.

Liberman on the 20th? A. No, sir.

Q. Did you learn when the offer was made to

Whiting or Kaibab Lumber Company?

Q. Did I learn when, sir?

Q. Yes. A. At that time, no, sir.
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Q. You didn't know when the offer had been

made'? A. No, sir.

Q. But you did learn on September 20th that

Mr. Gallagher had offered the mill for sale to Mr.

Liberman prior to the 20th?

A. No, sir, I understood from the April 20th

meeting that Mr. Liberman would like to buy the

mill and he specifically stated that he was second

in line, he was the one that was going to negotiate

with it.

Q. I say though you learned, Mr. Liberman told

you on the 20th that Gallagher had made him an

offer at the same price that he had offered it to

you, didn't he?

A. Yes, sir
;
yes, sir.

Q. So that day you knew that Gallagher had

offered it to Mr. Liberman?

A. Subject to our first refusal, yes, sir. [209]

Q. Did you see the written proposal that day

that Mr. Gallagher had prepared and Mr. Liber-

man had signed with which he had deposited his

check for $10,000?

A. No, sir, I did not. Did you say did I or

had I?

Q. Did you? A. No, sir, I did not.

Q. Or had you seen it prior to that time?

A. No, sir, I had not.

Q. Now, as I understood your answers yester-

day. Mr. Jenkins, the only discussion about man-

agement of this plant, and I'm referring to the
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September 20th meeting, was some inquiry as to

whether Mr. Liberman would be agreeable to your
managing it, is that correct?

A. Yels, sir.

Q. You did not reach an agreement with respect

to your management if it was purchased and the

option exercised, did you ?

A. Mr. Liberman agreed with us that he would
be acceptable to my managing the plant,

Q. Did you have any discussion as to what ar-

rangement would be worked out with reference to

your management of the plant?

A. By arrangements, you mean what, sir?

Q. Salary? A. No, sir. [210]

Q. Time that you would spend there?

A. No, sir.

Q. What part of the work you would ac-

tually do?

A. I think that we discussed it in terms of

manage the production, I'm not sure of that. But
I seem to recall that to some degree.

Q. Well, you did not reach a concrete, hard and
fast type of an agreement on that management,
did you?

Mr. Romley: Object to the form of the ques-

tion, if your Honor please, it's too vague.

Mr. Moore: Well, I'm using language out of

the deposition, Mr. Romley, to which I will refer.

Mr. Romley: It still is objectionable.

The Court: The objection is sustained.
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Q. (By Mr. Moore) : Did you actually have an

agreement with Mr. Liberman that if this mill were

bought and you both participated in it or exercised

an option in it or were in it that you would man-

age the operation of the mill at Winslow? [211]

A. The way you termed it, I would have to an-

swer that is right. We did not have an absolute

agreement.

Q. In fact, you hadn't discussed, as you say,

salary or earnings or what part of your time would

be devoted to it, or who would direct the policy

and what your job as manager would encompass

in those regards, you hadn't discussed any of those

things, had you?

A. Well, Mr. Moore, we might have discussed

policy and who would represent Duke City and

what part I would be expected to manage, but the

main agreement concerning the management was

that Mr. Liberman would be receptive to my man-

aging the plant for the two groups.

Q. That he would be receptive to it?

A. He would be receptive of my management

of the two groups, yes, sir.

Q. You testified yesterday, Mr. Jenkins, to the

effect that you were not interested in the actual

physical plant of the mill because you had a mill

and you were negotiating with Gallagher for posi-

tion in the forest. Now these negotiations you had

with Mr. Gallagher, were they solely upon the

proposition that you were looking for position in

the forest rather than the physical plant?
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A. I think one would go with the other, as far
as Mr. Gallagher was concerned and our negotia-
tions were for the two as a unit.. Mr. Gallagher
would not have given up his [212] position in the
forest and left holding a mill that was no value
to him.

Q. The thing you were interested in was posi-

tion, is that right ?

A. Well, yes, sir, but we would have had to

have had the mill to process a certain portion of
the timber that was acquired under this position

arrangement.

Q. You would have to operate both mills, is that
what you mean?

A. Possible one on a part-time or single shift

basis and the other on a complete or two shift

basis.

Q. You considered the $500,000 offer that Mr.
Gallagher made on the mill as a reasonable price

for the mill, considering its position? Did you con-

sider the $500,000 price Gallagher made to you for

the mill as a reasonable price for the mill, consid-

ering its position with the forest?

A. For the mill and its position, yes, sir.

Q. Do I understand by your answer, Mr. Jen-

kins, that the $500.00 figure represented in your

opinion the reasonable value of the mill, consider-

ing the physical plant and its location in the forest,

in August, 1958?
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Mr. Romley: You mean 500,000?

Mr. Moore: 500,000. I don't know what I said.

Mr. Romley: You said 500.

A. Yes, sir, for its plant and its right or the

right [213] or the right required to bid on the

timber that would normally go through it.

Q. The $500,000 figure was a reasonable price

for it at that time, August, 1958?

A. Yes, sir.

Q. But you didn't buy it? A. No, sir.

Q. Was there anything about the physical plant

or its position that would have increased the rea-

sonable price of it from August to October, 1958?

A. May I have the question read again, please,

sir?

(The last question was read.)

A. Mr. Moore, I think the reasonable price of

the mill would have been more than $500,000 even

in August.

Q. (By Mr. Moore) : How much more?

A. We never made a complete appraisal of the

property, how much it was worth to us, so I can't

say.

Q. Did I understand you a moment ago— I

thought I understood you clearly, as of August,

1958, $500,000 was a reasonable price or reasonable

value for the mill, considering its physical condi-

tion, equipment and position?

A. Yes, sir, it was a reasonable price. $200,000

would have been a reasonable price also or pos-
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sibly $800,000. We never made a complete ap-

praisal as to actually what it would have been

worth to us. [214]

Q. How do you vary 200 to 800,000?

A. I used those figures just as illustration.

Q. From what you knew about it, Mr. Jenkins,

you had been through the mill many times, hadn't

you? A. Yes, sir.

Q. You had seen it in operation many times?

A. Yes, sir.

Q. You knew its location ? A. Yes, sir.

Q. You knew its location with respect to its

proximity to the forest? A. Yes, sir.

Q. You knew the road conditions to the forest?

A. Yes, sir.

Q. And you knew what roads were in existence?

A. Yes, sir.

Q. And you knew something about the supply

of timber? A. Yes, sir.

Q. And you knew what equipment was in the

mill?

A. In broad terms, yes, sir. I don't know the

make and model of some items, but yes, sir.

Q. As far as position is concerned, you knew
all at that time about it that you know now about

it, don't you?

A. As far as position is concerned, yes, sir.

Q. Now, with that knowledge was $500,000 a

reasonable [215] value for that mill in August,

1958, considering its position in the forest?
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A. Yes, sir.

Q, Did you know of any changes or additions

in the mill itself, physical mill, or any changes

with respect to its location and position which

would have increased the reasonable value over

$500,000 from August to October, 1958?

A. I knew of no such changes, no, sir.

Q. Do you recall a telephone conversation that

you had with Mr. Liberman on October 10, 1958 %

A. I recall a conversation that I had with Mr.

Liberman sometime in that area, yes, sir, I don't

know the exact date.

Q. Let me ask you, instead of my assuming it.

Have you read a transcript of the deposition of

Mrs, Bishop which Mr. Romley took in Albuquerque

sometime back and the transcript of that telephone

conversation which she identified?

A. I have not read the transcript of her testi-

mony. I was present when it was taken, when the

deposition was taken and I have read a copy of

the transcript she made.

Q. As she transcribed the telephone conversa-

tion
1

? A. Has she

Q. No, the transcript you read, was that the

transcript she made of the telephone conversation?

A. A transcript of the telephone conversation,

whether it is complete or not, I don't know. [216]

Q. The part that is in that transcript, was it

correct %
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A. To the extent of my memory and knowledge,
yes, sir.

Mr. Moore: Let the record show, Mr. Romley,
that I asked the Court to hand me Mrs. Bishop's
original deposition, it has not been unsealed.

Mr. Romley: If you have a copy of the deposi-
tion I have no objection to the use of the copy.

Mr. Moore: I wanted to check and see if this is

a correct copy of what was affixed to the deposi-

tion.

Mr. Romley : All right.

Mr. Moore: I feel the witness should have a
chance to look at this and look at that to see if

this purports to be a correct copy.

(Deposition opened by the Clerk.)

Mr. Moore: I don't see the exhibit attached to

it, Mr. Romley. Do you have a copy of the one
furnished over there?

Mr. Romley: We have a copy.

(Defendants' Exhibit C marked for identifi-

cation.)

Mr. Romley: If your Honor please, on coun-

sel's statement this is a copy of the one about which
Mrs. Bishop testified, we have no objection to his

using this in lieu of the one which should have
been attached.

The Court: Very well.

Q. (By Mr. Moore) : Mr. Jenkins, I hand you
Defendants' [217] Exhibit C marked for identifica-

tion. Will you look at that, please, and see if that

appears to you to be a correct transcript of the
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telephone conversation which you had with Mr.

Liberman on October 10, 1958. It will take a mo-

ment to read that, if the Court please. I think he

should be allowed to read it, out of fairness.

Mr. Romley: He doesn't say it is complete, that

is his testimony.

Mr. Moore: I don't know whether he said this

copy is correct, because this is a copy.

Q. (By Mr. Moore) : After reading that ex-

hibit, Mr. Jenkins, does it appear to be a correct

transcript of the telephone conversation recorded

there?

A. It appears to be a correct transcript of about

what was said, Mr. Moore. There may have been

some things added or left out I don't recall.

Mr. Moore: We offer Defendants' Exhibit €

for identification in evidence.

Mr. Romley: We have no objection.

The Court : It may be received.

(Defendants' Exhibit C marked in evidence.)

Q. (By Mr. Moore) : What was the capacity

or what total number of feet of lumber were you

running through the Nagel mill in August, 1958,

in that area, in that period of time? You didn't

hear me? [218]

A. I heard you, yes, sir, but I don't understand

your question. What was the number of feet that

went through the Nagel mill?

Q. Per year? A. Per year?

Q. What were you cutting per year?

A. In round figures 22 to 24 million feet.
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Q. Was that on a two shift basis, two shifts per
day? A. Yes, sir.

Q. Eight hour shifts, or longer?

A. Eight hour shifts.

Q. And on a two shift basis, approximately
twenty-two million feet per year, was that the ca-

pacity of the mill ?

A. On a two shift basis, yes, sir, twenty-two
million feet a year was the capacity.

Q. How much Aztec timber did Nagel Timber
Company have in which they owned the cutting

rights? A. In

Q. '58.

A. In August, 1958. I would have to rely on
memory and approximate.

Q. Approximately ?

A. I think it was somewhere around fifty-five

million feet of Aztec timber under contract.

Q. And how much Government tiniber or Forest
Service [219] timber did Nagel have under contract

or cutting rights on at that time in August, 1958?
A. Somewhere in the vicinity of twenty to

twenty-five million, Mr. Moore, I believe that figure

is right. I am relying strictly on memory.

Q. At that time and for the next two or three

or four years thereafter you did not need addi-

tional timber to maintain the level of production

which you were handling in August, 1958, did you?
A. We had sufficient timber under contract to

operate for a period of about four years, yes, sir.

Let me make a correction there. I think I am talk-
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ing in terms of twenty-two million feet lumber

recovery to twenty-four million feet, in that range.

Log scale, of course, is a different figure. That may

have lasted five years that we had under contract.

Q. In other words, you then had under contract

maybe enough to run full capacity two shifts for

five years?

A. To run two shifts for five years, yes, sir.

Q. As of 1958 at least you did not need addi-

tional timber to sustain your level of operation?

A. For a period of five years, that is right.

Q. With reference to the seven year agreement

letter we talked about, what was the discussion on

September 20th about that seven year [220] agree-

ment?

A. You want the complete discussion or the con-

clusion concerning the seven year agreement?

Q. The discussion.

A. The complete discussion. Mrs. Nagel told Mr.

Liberman we wanted the position that we figured

we were required to bid on the timber on the ac-

quisition of this mill and that was what we were

primarily interested in, and we needed it to sus-

tain our level of operation after we had completed

our Aztec cut. Mr. Liberman said well, he was only

interested in operating in Winslow for about seven

years and that at the end of that time his children

would be either grown or close to getting up to the

age where they would be not too much dependent

upon him, and his brothers, he had little obligation



George H. Nagel, et al. 447

(Testimony of Robert T. Jenkins.)

to them, they were capable businessmen—I am put-
ting this in because this is in general the way he
explained it to us. He said, "at the end of seven
years I will be ready to get out of business," or
indicated seven years was the length of time he
wanted to operate in Winslow and at the end of
that time he said, "I will sell you my remaining
half interest in the plant."

Q. Did he say how much he would ask for it?

A. He did not, no, sir.

Q. Did you discuss, you or Mrs. Nagel discuss
a figure? A. Not a figure, no, sir.

Q. There was no price discussed at all? [221]

Q. Just some terms we would have to have it,

if we could have it appraised in some manner so it

would be fair to both of us.

Q. Did you discuss fixing the price by some
manner of appraisal? A. Yes, sir.

Q. Did you discuss who the appraiser might be
or should be? A. No, sir.

Q. Now, the letter that Mr. Liberman wrote
to the Nagels on September 24th had a place at

the bottom of it for signature by some representa-

tive of Nagels accepting that agreement?

A. Yes.

Q. Or consummating an agreement at that time,

right? A. Yes.

Q. That was not signed by the Nagels, was it?

A. No, sir.
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Q. After September 23rd, do I understand you

correctly, Mr. Jenkins, that your position is that

Mr. Liberman was to buy the mill from Gallagher

at Winslow and that you had the right, Nagels had

the right to buy an undivided half interest in it

under your 23rd agreement, 23rd letter?

A. Yes, sir, substantially that.

Q. You wanted to buy a half interest in it?

A. We wanted to buy the whole thing. [222]

Q. You wanted to buy all of it. But you did

not feel you were able to buy all of it at that time?

A. Mr. Moore, Mrs, Nagel was talking with the

bank. We hadn't I don't think definitely reached

a conclusion that we were not or were able to

buy it.

Q. You had a right, as you say, of first refusal

up to September 20th, at least, or September 23rd

when this letter was signed, insofar as the sale of

the Gallagher mill was concerned?

Mr. Romley: Object to the form of the question,

if you Honor please, it assumes he has testified up

to that date when he has not fixed that date. He

has said Tom Grallagher told him he would like

to have an answer and that they would discuss it,

he said in a week or so he would contact him,

which time has not been fixed.

Q. (By Mr. Moore) : Let me ask you this, Mr.

Jenkins. As of September 23rd, before you exe-

cuted and consummated this agreement, did you

then have a right of first refusal insofar as the

Gallagher mill was concerned? A. Yes, sir.
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Q. And you say you gave that up in consider-

ation of Mr. Liberman's agreement to buy the mill

and sell you half of it?

A. Within thirty minutes after signing this con-

tract we gave it up, yes, sir.

Q. You gave it up and you weren't interested

any more in [223] buying it yourselves, because

you had given up your right to buy it?

A. At that time, at the time we gave it up, that

is correct.

Q. You of course wanted to buy it?

A. We wanted the whole plant, yes, sir.

Q. After you gave up the right of first refusal

then you anticipated Mr. Liberman would buy the

mill and you could buy half of it from him?
A. Immediately, and the balance of the other

half in seven years, yes, sir. I say immediately,

up to April 30th.

Q. As a matter of fact, Mr. Jenkins, on Octo-

ber 10th, 1958, in this telephone conversation, the

transcript of which you read, you told Mr. Liber-

man you were thinking about buying it yourself,

didn't you ?

A. I don't know whether I told him in those

exact words, I told him, I said we were thinking

about getting back into the picture.

Q. And buying it, and asking if he had any

objections to your doing that?

A. That is right, according to the transcript,

yes, sir.
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Q. And he told 7011 he had no objection to your
doing it because, "we are with you"?

A. That is right.

Q. Now, I assume, Mr. Jenkins, that on Sep-
tember 23rd [224] when you went over to Albu-
querque and you signed this agreement, that right
then you desired very much to help Mr. Liberman
acquire that mill from Mr. Gallagher, didn't you,
if you could be of help to Mm?

A. I think that is a fair statement, yes, sir.

Q. You desired then to do everything you could
do to aid in any negotiations that might occur be-

tween Mr. Liberman and Mr. Gallagher, didn't

you? A. We did absolutely nothing.

Q. I say you desired to help him because you
had a right to buy half of it which you wanted,

isn't that true?

A. We would have helped him, yes, sir, if he
asked us to. But he told us he could get it for

$100,000 cheaper than we could, so why
Q. In your discussion with Mr. Gallagher when

you went to his office, was it your desire then to

aid Mr. Liberman if you could in acquiring the

Gallagher mill?

A. No, sir, I couldn't at that time. Mr. Liber-

man had

Q. Was it

Mr. Romley: Just a moment. I submit the wit-

ness should be allowed to complete his answer.

Mr. Moore: He had answered.
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Mr. Romley: No, he was in the middle of a
sentence when he was cut off. [225]

Mr. Moore: I think he had answered it.

The Court
:
He said no and started to add some-

thing; and counsel asked another question.

Mr. Romley: I think, if your Honor please, if

it was in furtherance of the answer he should be
allowed to complete the sentence.

The Court: I will let you bring that out.

Q. (By Mr. Moore): You say you couldn't
help?

A. No, sir. At the time I was obligated not to
say a word about having talked to Mr. Liberman
and knowing Mr. Liberman was going to buy the
plant or negotiating for it.

Q. You certainly didn't desire at that time to

say anything to Tom Gallagher which would upset
him and cause him to become irritated at Mr. Liber-

man, did you?

A. I didn't say anything to him that would
cause him to become irritated at Mr. Liberman.

Q. What did you say to him?

A. I walked in and said to him, "Mr. Gallagher,

in brief words I am here on a mission that I dis-

like very much. We are going to have to turn down
your offer of the plant." He asked me why and I

told him two things, first I think I told him we
weren't financially able to swing the deal, and the

second reason I gave him, our attorney, Mr. Cox

—

and both of these statements were not absolutely
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true, they were vague truths—had advised us that

the milling agreement couldn't [226] be assigned,

even though he had told us it could, and that—let's

see—we had to have this contract to make the mill

pay itself out at the price he was asking.

Q. What did you say to him about Mr. Liber-

man being over to Winslow?

A. He asked me what Mr. Liberman was doing

at Winslow.

Q. What did you tell him ?

A. I told him he had come over and set down

and discussed the purchase of the plant.

Q. Didn't you in fact tell him Liberman came

over there and scared you, you were afraid to buy

it and if Tom Gallagher ever told that you would

swear you never said it, didn't you say that to him

that day? A. No, sir.

Q. What did you say to him that caused him

to storm out of his office immediately after you

left and refer to Mr. Liberman as a blackmailer

and had a knife in his back?

Mr. Romley: We object to the form of the

question, it is improper.

The Court: Objection sustained. [227]

After Recess:

Mr. Moore: We have no further questions.

Redirect Examination

Q. (By Mr. Romley) : Mr. Jenkins, you were

asked about the capacity of your mill, and I think

you said that with two shifts it was either twenty-
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two or twenty-four million, I'm not sure which you
testified to. Do you recall that?

A. Yes, sir.

Q. And did you say that was net log scale or

net lumber recovery?

A. That is net lumber recovery, I'm sure, sir.

Q. Tell us what you mean by the term "net

lumber recovery"?

A. That is the actual amount of lumber in board
feet that we receive at the end of our operation,

or that goes into the cars entirely for shipment.

Q. From the timber that is milled there?

A. Right, yes, sir.

Q. Now, is the net lumber recovery in your
experience, has it been more or less than the amount
of timber that goes through the mill?

A. It's more, sir.

Q. More? [228] A. Yes, sir.

Q. And what term do you use in designating

the timber that goes through the mill as distin-

guished from net lumber recovery?

A. Net log scale.

Q. And what is the--you say that it's been your
experience that the net lumber recovery is greater

than the net log scale? A. Yes, sir.

Q. Is that sometimes referred to as the over-

run?

A. Always referred to as overrun, yes, sir.

Q. Now, with regard to the Nagel mill, has it

ever produced more than the twenty-two or twenty-

four million of net lumber recovery ?
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A. Yes, sir.

Q. With the same mill that is there now sub-

stantially'?

A. No, sir, with one of—inferior to the one

that's there right this minute, but at 1958 it was

the same mill, yes, sir.

Q. 1958 it was the same. And what is the maxi-

mum amount of net lumber recovery that you have

had in the Nagel mill?

Mr. Moore: Up to what time, Mr. Romley?

Mr. Romley: Well, up to 1958?

A. Prior to 1958?

Q. (By Mr. Romley) : Yes. [229]

A. In excess of 30,000,000 feet.

Q. And was that with two shifts then or with

a different setup?

A. That was with the third shift.

Q. With the three shift operation?

A. Yes, sir, part of the mill.

Q. Your mill then has produced upwards of

30,000,000 feet or at least 30,000,000 feet on a three

shift operation?

A. Yes, sir, in excess of 30,000,000.

Q. In your opinion was the Gallagher mill in

'58 and is it now capable of producing as much

lumber from timber as the Nagel mill?

A. Yes, sir.

Q. You have told us in answer to questions by

Mr. Moore of the statements you made to Mr. Gal-

lagher in his office on September 23rd, 1958, as you
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have said within 30 minutes after you signed the
September 23rd letter? A. Yes, sir.

Q. Have you not? A. Yes, sir.

Q. Did you state at that time to Mr. Gallagher
what were facts or did you make the statement to
him for any other reason?

A. I told him what Mr. Liberman, Dale Nelson
and I had discussed I would tell him in Mr. Liber-
man's office earlier [230] that morning.

Q. How did that discussion earlier that morn-
ing in Mr. Liberman's office come about with ref-

erence to what you were to say to Gallagher?

A. Mr. Liberman said—he asked me if I had
an appointment with Tom, I believe, and I said,

yes, that we were going right on over.

Then we went into the signing the agreement.

Mr. Liberman, after the agreement was signed,

Mr. Nelson and I had read it, said, "Well, I sure
don't want you to tell Tom that you have been over
here to see me. What are you going to tell him?"
And I said, "Well, I'm just going to tell him we
are out of the deal completely, we are exercising our
first refusal." And he said, "Well, he's probably
going to be wanting some reasons."

So we made up these two reasons in his office at

that time.

Q. Did anyone suggest those reasons?

A. Yes, sir.

Q. Who did?
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A. I believe Mr. Liberman suggested that we

wouldn't be financially able, and that I put in the

Cox suggestion myself.

Q. I see. And were those the reasons then you

told Gallagher what you did say to him?

A. Those were the reasons, but they may not

have been [231] suggested by the people. You un-

derstand I'm just recalling from memory, one or

the other of us suggested them but it was agreed

at that time that that was what I was to say.

Mr. Romley : Now, I understand from counsel,

if your Honor pleases, that they still do not have

the figures but will have them later. May I reserve

my going into this matter?

The Court: Very well.

Mr. Moore: We have them now if you want to

take the time, or if you want to go ahead we can

check them later.

Mr. Romley: Perhaps it will save time if you

dig them out later then.

I believe that's all at this time.

Mr. Moore : No further questions.

Mr. Romley: You may step down.

Mr. Kirkpatrick, will you step forward and be

sworn, please*?
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DAHL Y. KIRKPATRICK
called as a witness herein, after having been first

duly sworn, testified as follows:

Direct Examination

Q. (By Mr. Romley) : Will you state your name,
please, sir? [232]

A. Dahl Y. Kirkpatrick.

Q. Where do you live, Mr. Kirkpatrick?

A. In Albuquerque.

Q. And how long have you lived there?

A. Ten and a half years.

Q. What is your business or profession?

A. I am a professional forester and I work for

the United States Forest Service.

Q. Are you employed with the United States

Forest Service in your position at Albuquerque?

A. Yes, I am.

Q. How long have you been with the Forest

Service? A. Thirty-one years.

Q. Ten and a half of those years have been in

Albuquerque? A. That's right,

Q. In what capacity are you there, sir?

A. I am Assistant Regional Forester in charge

of the Division of Timber Management in the of-

fice of the Regional Forester, Region 3.

Q. You are the Assistant Regional Forester

there, you say? A. Yes.

Q. Over what states does the Albuquerque office

have jurisdiction, if I may use that term?
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A. The states of Arizona and New Mexico, na-

tional forests [233] in these two states.

Q. I see. Have you had any experience in the

national forests other than in New Mexico and

Arizona ?

A. Yes, in the states of Oregon and Washington

before I came down here.

Q. Did you first go with the Forest Service in

one of those two states? A. That's right.

Q. Then may I assume, sir, that you were with

the Forest Service in Washington or Oregon, say,

for approximately twenty years before coming to

New Mexico? A. That's right,

Q. Is that right, sir? A. That's right,

Q. From the experience you have gained with

the United States Forest. Service, extending over

these thirty years, and in these two different areas,

New Mexico-Arizona and Washington-Oregon, are

you in position to say and do you know if the

timber situation in your new area, say in Arizona,

is the same as in Oregon or Washington or does it

differ in any material respect?

A. Well, yes, it differs in a material respect.

Q. Will you tell us what that difference is?

A. There is far less timber available in these

two southwestern states than there was in Oregon

and Washington. [234] The quality of the timber

is somewhat different, of course the species are dif-

ferent, except that we have Ponderosa pine on the

West Coast and Oregon and Washington, we have
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Ponderosa pine here too as onr principal species
in this area. But it is not the principal species up
there.

Q. Do you know the sort of timber available

to lumber mills in Oregon and Washington insofar
as private or public is concerned?

A. Oh, in a general way. In the Pacific North-
west there is considerably more private timber
available than there is in the Southwest, even pro-

portionately to the amount of federal timber that's

available here.

Q. So a saw mill then in the northwest area
has two sources of supply, U. S. Forest Service

timber and private timber?

A. Some of them do, not all of them, of course.

Q. Now, are you acquainted with Mrs. Greorge

Nagel and with Robert Jenkins ?

A. Yes, I am.

Q. How long have you known them, sir?

A. I have known Mrs. Nagel since I came to

this region in 1950. I can't recall just when Bob
came into the picture, I guess it might have been
'52 or '53 or '54.

Q. Are you acquainted also with Mr. Laurice

Liberman who is seated here? [235]

A. Yes, I am.

Q. How long have you known him ?

A. Maurice was in the business when I first

came to the region also.

Q. So you have known him and Mrs. Nagel per-

haps substantially the same length of time?
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A. That's right.

Q, And has your acquaintance with them been

more or less on a professional basis by reason of

your position?

A. Yes, and on a business basis. We have dealt

with them both continuously through the years.

Q. I assume you have been to Winslow?

A. That's right.

Q. On a few or many occasions, sir?

A. Many, I'd say.

Q. Are you acquainted with the operation of

the Duke City mill there now and the operation of

the Nagel mill? A. Yes, in a general way.

Q. And the Duke City mill as you understand

is the same mill that was formerly operated by the

Gallagher-Kaplan interests, is that right, sir?

A. That's right,

Q. Were you familiar with that operation be-

fore it was sold to Duke City?

A. That's right. [236]

Q. Mr. Kirkpatrick, do you have any opinion

as to whether these two operations in 1958, the

Gallagher mill and the Nagel mill, were substan-

tially similar?

A. We have always considered that they were

about the same. They have both about the same

capacities, and each purchased about the same

amount of national forest timber, cut it.

Q. And that prevailed in '58 and has continued

to prevail since?
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A. I wouldn't know the cut of each of the mills
in 1958, I'm sorry.

Q. You are speaking- only in approximate fig-

ures, is that right, sir?

A. That's right, yes.

Q. Do you know the source of supply of these

two mills in Winslow? A. Yes.

Q. And what is that source, sir?

A. The national forest timber contribute to both
of the mills and has, more recently each of them
have acquired rights to cut Aztec timber and have
been manufacturing Aztec timber along with the
national forest timber.

Q. Is the Aztec timber located in the same
forests?

A. It's intermingled with the national forest

timber on alternate sections. [237]

Q. Alternate sections? A. That's right.

Q. This timber then that is available for the
two mills in Winslow comes from the Sitgreaves

National Forest? A. That's right.

Q. That is some 20 or 25 miles south of Wins-
low, am I correct on that, sir, approximately?

A. It's a little farther than that. I think it's

about 35 miles to the edge of timber from Winslow.

Q. Do you know of any other private timber,

if we may use that term in referring to the Aztec
timber, that is available to supply either of these

mills in Winslow?
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A. There is none except very minor amounts on

small private tracts.

Q. Then with that exception would you say the

total source of supply to these two mills is from

the Sitgreaves National Forest, is that right?

A. From the Sitgreaves National Forest if you

include the Aztec timber with the Sitgreaves.

Q. Yes. A. That's right.

Q. Now, Mr. Kirkpatrick, does your office keep

any records—I'm sure it does, so maybe I'd better

not ask it in that way. I withdraw that and ask you

this, sir:

Is it your office that handles the sale of United

[238] States Forest Service timber to these two

mills in Winslow?

A. We delegate the responsibility for sales to

the Forest Supervisor who is located at Holbrook

for the Sitgreaves Forest. But my office and the

office of the Chief of Forest Service has supervisory

responsibilities and we do assist the supervisor in

making and handling the sale business on his forest,

Q. Is the supervisor you have mentioned in Hol-

brook under the supervision of the New Mexico

office? A. That's right.

Q. How are those sales made by the Government

to the mill operators?

A. Ho you want the mechanics of making an

individual sale now?

Q. Well, yes, tell us what you do in initiating

a sale and 'the time you do so and what factors

you take into consideration ?
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A. I perhaps should start by saying that the
sale program for the working circle in which these
mills have been getting their supply of timber, we
call it the Chevalon working circle, is covered by
a management plan and the management plan
schedules the rate at which the national forest

timber will be cut. And then pursuant to the man-
agement plan and in order to carry it out we di-

vide the timbered area into sales blocks of a size

that is suited to the [239] established industry and
having determined a sale to be prepared, we go
into the woods and make a cruise of the timber
and determination of its quality, and finally make
an appraisal of its value.

Having done this we advertise the timber for sale

for a period of 30 days with an established mini-

mum price, and accept bids at the end of that pe-
riod and the timber in the Chevalon working circle

is sold to the highest qualified bidder, and the qual-

ifications, of course, are that he must have facili-

ties and the ability to operate the timber and that

he must have agreed to pay at least the minimum
price.

Q. How many are there who meet the qualifica-

tions you have mentioned with regard to timber
from the Chevalon working circle and the Sit-

greaves National Forest?

A. There are only two that are so situated that

they can practically operate within the Chevalon
working circle.
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Q. Are those the Nagel mill and the Duke City'?

A. Those are the two people in this ease.

Q. Now, does the office in Albuquerque keep

records of these notices of sale and of the bids that

are submitted'?

A. Yes, we do, on sales that are of a size greater

than 10,000,000 feet.

Now, the 10,000,000 foot sales are sold by the

Forest Supervisor, those that are larger than 10,-

000,000 and between ten and thirty million are ap-

proved by the Regional Forester, [240] and the

ones that are over thirty million feet in size are

approved by the Chief of the Forest Service.

Q. In Washington?

A. In Washington.

Q. I see.

A. However, we in our office keep the records

on those chief sized sales.

O. I see. Do you know whether the sales that

have been made from the Chevalon working circle

during the past 15 or 20 years, what range they

have been, whether between ten and thirty that

you mentioned or over thirty?

A. I have some notes here, sir, that I could—

if you would permit me to check it.

Q. You may refer to your notes in order to

answer any of the questions either counsel put to

yon.

A. Okay. Would you like a listing of some of

the principal sales that we have made?
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Q. I beg your pardon?

A. Would you like a listing of some of the prin-

cipal sales that we have made?
There is one for seventy-seven million, one for

twenty-nine million, one for twenty-five, one for

thirty-one, one for twenty-one, one for nine.

Q. And are these out of the Chevalon working
circle ?

A. That's right, they are all in the Chevalon
working circle. [241]

Q. Are there records in the office that reflect

who has bid on the purchase of timber?

A. Yes, sir.

Q. Have you examined those records?

A. Not recently, but I am acquainted with them.

Q. I see. Are those records prepared and kept

in the usual course of the business of the Forest

Service? A. That's right.

Q. Do you know as far back as, say, 1942 or

'45 what the situation is with respect to bids?

A. Yes, sir.

Q. For timber in the Chevalon working circle?

A. Yes. Would you like me to tell you what the

situation is?

Q. Yes, tell us, yes, sir, if you please.

A. The initial sale that was offered in the Cheva-

lon working circle was for seventy-seven million

board feet with the intention of trying to get some
cuts started in the working circle, and it had been

inactive virtually up until that time. That initial

sale there was competition, it was offered two times.
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The first time the highest bidder was judged not

to be qualified and all of the bids were rejected

and it was advertised again. It was finally sold to

Whiting Brothers [242] but there was competition

on the offering from Southwest Lumber Mills, now

Southwest Forest Industries.

Q. In what year was that?

A. The date of the sale is 11/5/42.

Q. In '42. Now since 1942 up to the present

time, has there been any competition in the bid-

ding for timber in the Chevalon working circle?

A. There has been none.

Q. There has been none? A. That's right.

Q. I believe a sale recently was concluded some-

time this, past month, wasn't it?

A. That's right.

Q. Do you recall the details of that sale, sir,

perhaps as to date and quantity and purchaser?

A. I don't have the date, the contract is not yet

signed, I believe.

Q. Do you know the date

A. The timber was offered

q. of the offer?

A. No, I don't know the date of the offer either,

but bids, it seems to me, were received on the 12th

of April. Maybe it was the 12th.

Q. I see. A. About that time. [243]

Q. On or about the 12th of April of this year?

A. Yes.

Q. And how much timber was sold at that time?
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A. Twenty-seven million three hundred thou-
sand feet of Ponderosa pine and minor amounts
of other species, I don't seem to have those.

Q. Fir was it?

A. Yes, it would be Douglas fir and then White
fir.

Q. Now, Mr.

A. Yes, here it is. 27,300,000 feet of Ponderosa
pine, 280,000 Doug-las fir, 120,000 feet of White fir.

Q. And that was sold by the U. S. Forest 'Serv-

ice on or about April 12th of this year?
A. That's my memory as to the date, I think it

was the 12th of April.

Q. And was it advertised for sale in the manner
you have previously indicated?

A. That's right.

Q. And do you know who submitted a bid?
A. Nagel submitted the only bid that was re-

ceived.

Q. Is there another sale of timber from the

Chevalon working circle in the making or about to

be made, sir?

A. That's right. I think that the advertisement
already appeared on the second of the sales; we
know it as the Limestone sale. [244]

Q. And—
A. It has a volume of twenty-six million, one

hundred thousand feet of Ponderosa pine, two hun-
dred forty thousand feet of Douglas fir and four
hundred sixty thousand feet of White fir.
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Q. Altogether does that amount to twenty-six

thousand eight hundred feet?

A. Yes, it does.

Q. Twenty-six million?

A. Eight hundred thousand.

Q. Twenty-six million eight hundred thousand?

A. Yes.

Q. I'm sorry, sir. Did you say that there will

be sold from the Chevalon working circle in a sale

now being advertised, twenty-six million eight hun-

dred thousand feet? A. Yes, sir.

Q. That's net log scale, is it not ?

A. That's right, all of our sale volumes are on

net log scale.

Q. Are on net log scale basis. When the sale

of the timber involved in the April, 1960, sale was

made out or planned, was that done by the Forest

Service with any particular mill in mind as a poten-

tial purchaser?

A. Yes, it was. It was done that way because

intermingled with this national forest timber in-

cluded in that sale [245] is Aztec timber which is

in the ownership of Mrs. Nagel.

Q. And is it the practice of the Forest Service

and has it been through the years when providing

or making arrangements for a sale to take into

account who the potential customers or bidders

might be?
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A. Well, as a practical thing we do that. We
have had very little experience or very little neces-

sity to recognize the effect that private timber will

have on our timber sale offerings, because in most
places we don't have any private timber.

But in the case of this so-called Wiggin sale,

private timber had a strong influence on the fixing

the boundaries of the offering. Now we had no
control, of course, of who might have bid on the
timber but the national forest timber in the area
was made available in such a way that it fitted in

with the Aztec timber in Mrs. Nagel's ownership.

Q. I see. Now with regard to the sale which is

now being published, the notice of which is now
being published on this 26,800,000 feet, were the

plans with regard to that made with any potential

bidder or customer in mind?
A. With the same identical considerations as

applied in the case we just spoke of, because Duke
City owns the private Aztec timber that's inter-

mingled with the national forest timber being of-

fered for sale.

Q. I see. Then is it fair to say, Mr. Kirkpatrick,

that [246] the sale made in April, 1960, was, in a
sense, keyed to the Nagel mill and the one about

to be made and now in the process of being pub-
lished with Duke City in mind?

A. That is correct.

Q. That procedure, keying or having in mind
the potential customers, has prevailed up to the

present, has it, sir?
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A. In a measure it has. The consideration has

been different in the past because until the Aztec

case was decided against the United States we had

no concern with private timber in the Chevalon

working circle.

Before the principal keying, as you call it, of

timber offerings to individual prospective pur-

chasers was based principally on the—or was a

matter principally of timing, when a sale was about

to run out on which one of these customers had

been operating we usually managed to get another

one offered about a time that would suit his neces-

sities.

Q. In other words, if we may translate that

from the general to the precise situation, do you

mean that if a Nagel contract was about to run

out for timber—I'm speaking of prior to the Aztec

deal—you would try to determine what should be

sold and what its needs were and then notice it for

sale with that in mind?

A. That's right, timing it so the sales were fitted

in with the needs of the industry or purchasers

we had.

Q. And the same prevailed with regard [247]

to A. That's right.

Q. Gallagher, who was in the picture at the

time? A. That's very true.

Q. Now, will that same procedure be, in your

opinion, followed in the future after this Aztec

timber is cut out?
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Mr. Moore: I think that's a little speculative,

if the Court please.

I appreciate this gentleman is well experienced
in the field, and what you think might happen with
respect to governmental policies and governmental
forests, I believe, is absolutely speculative. We ob-

ject upon that ground.

The Court: He may answer.

A. I would presume that the same course will

be followed in the future. Our management plan
that I referred to a while ago contemplates that

we will sell the stated amount each year from the

—that is we will secure the cutting of a stated

amount each year from the working circle.

Well, the only way to do that and to sustain the

industry and the people that are dependent upon
the industry is to keep the sales fitting on end to

end, if you see what I mean.

Q. I see. Now, the management plan—perhaps
I should ask you, sir: I know from my talks with
you what it is, but it's not in the record. Will you
tell us what the management plan is and how it is

prepared and what function it has in the [248]

entire Forest Service picture'?

Mr. Moore: Do you have a copy of it?

Mr. Romley: Well, I think that there is no use

putting in many pages, I'd rather have the wit-

ness tell us and if you wish it, Mr. Moore, it can

be produced.
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A. All national forest timber is managed under

the terms of what we call timber management

plan. The timber management plans are made for

individual working circles, the area is divided into

what are logical units for management.

They are based on as good an inventory as we

can make of the total resource, they determine what

the sustained yield of the working circle in ques-

tion can be, and establish that as a limit of the cut

that will be permitted there.

In addition, the management plans contain some

prescriptions for management. They say what we—

how we are going to dispose of the slash that's cre-

ated by the logging, what we are going to do to

secure regeneration, for example, and what we are

going to do to improve the stands as they are cut

over, and they include generally a statement, of the

sale program that's going to be followed in the

working circle. [249] That is a general picture of

what a management plan is.

Q. In that management plan does the Govern-

ment attempt to make a scientific approach in pro-

jecting the amount of timber that mil be available

in the given source, applying it to Sitgreaves Na-

tional Forest?

A. Yes, we do, as well as we can. As I said,

we do have a definite policy of managing the Na-

tional Forest on a sustained yield basis. So in mak-

ing the management plan ordinarily the firm part
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of the plan covers only a ten year period or in

some eases a twenty year period, and it is based
then on known volumes as of different date.

Q. Yes, sir.

A. And then to be sure or" give some assurance

at least we are not exceeding the capacity of the

land to produce timber for the future and we won't

jeopardize our sustained yield principle we make
forecasts in these plans of anticipated growth in

the future and determine whether or not the cut

can be sustained rather indefinitely at the same level

we are starting out on.

Q. Is that management plan prepared and made
up by men who are qualified and experienced in

ascertaining the information necessary ?

A. That is true. They are professional foresters

who work on management plans. We use the best

techniques we know how, including the research

information available on [250] growth and yield.

Q. Do you have such a management plan for

the Chevalon working circle? A. We do.

Q. And is that prepared and kept and main-

tained as a part of your usual work in the Forest

Service? A. That is right.

Q. Copy of it is on file in your office?

A. Yes.

Q. You have a copy of it with you?

A. I have a copy right here.

Q. Are copies of those made available at the

request of the various mill operators?
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A. They would be if they were requested. We

have very few new operators who are interested,

but anyone who wants them can have them. They

are public information.

Q. In this management plan for the Chevalon

working circle, were any projections made with

reference to the amount of timber that will be avail-

able, and I'm speaking of net log scale, looking

forward from now? A. Yes, sir.

Q. What projections have been made in that

regard, sir?

A The latest revision of this Chevalon manage-

ment plan covers the period of 1958 to 1968 inclu-

sive In this revision of the plan is established an

allowable annual cut to be taken [251] from the

Chevalon circle during this ten-year interval I

just now mentioned, that is twenty-four million

board feet per year. And the projections that were

made in connection with that revision of the plan

the cut from 1968 for the ensuing twenty years was

calculated to be eighteen million one hundred sixty-

three thousand, I believe.

Q. Feet per year?

A. Board feet per year.

Q. Now, sir, the first figures you gave us I be-

lieve were twenty-one million board feet net log

scale through the year 1968, is that it?

A. 1968, that is right, inclusive.

Q And I think you said, sir, there are only

two mills that now are supplied timber from this

Chevalon working circle? A. That's right.
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Q. So if this were divided on an equal basis it

would be ten and a half million board feet net log

scale through the year 1968 for each of these two
mills? A. That is correct.

Q. And for the twenty years, commencing with

the year 1969, if I understand you correctly, the

projection is for eighteen million one hundred
sixty-three thousand board feet, net log scale, per
year from the Chevalon working circle?

A. That is right, [252]

Q. Again assuming that would be divided in

half by the two mills it would be just one-half of

that sum for each mill, is that right, sir?

A. Yes, that is right.

Q. In your opinion, sir, based on all your expe-

rience and knowledge in the field, are these projec-

tions reasonably accurate, sir?

A. Well, they are reasonably accurate, but they

are not and cannot be guaranteed. Many things can

happen to upset our calculations. A serious fire has

occurred in this working circle that necessitated

revision of this management plan in 1957, as an

example. The reacquisition of some of the Aztec

land would tend to boost the allowable cut. It may
be that the growth predictions that we have in

here will not be borne out by actual growth, series

of drought years might interfere with that. The
predictions I would say are only approximations,

they cannot be guaranteed.

Q. They cannot be guaranteed?

A. That's right.
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Q. With reference to the amount of allowable

cut, this twenty-one million you referred to per year

through the year 1968 is an allowable cut, am I

using the right language? A. That is right.

Q. Does it sometimes happen, sir, that the al-

lowable cut under a contract exceeds the amount

provided for in the [253] original estimate here?

A. That's right, we have difficulty in so writing

the contract we can control the allowable cut which

we are aiming at precisely year by year. Contracts

by their very nature must afford some latitude for

change and the result of that is that in some years

we get overcuts and some years we get undercuts,

but in the long pull our objective is to balance

them out.

Q. Is that objective usually accomplished?

A. Reasonably, except that when some disaster

occurs like we had with the Dudley fire we didn't

accomplish it very well. I went to the trouble last

night of checking up to see if the record shows the

amount of cut taken from the working circle in

1956, it looks like instead of the twenty-one mil-

lion we were expecting to or the twenty-two, we

will get thirty-four.

Q. In 1956 the cut was thirty-four million in-

stead of twenty-two?

A. Correct, of the Forest Service in the work-

in^ circle. I don't know what the Aztec timber

might have been cut.
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Q. You made reference earlier in your testi-

mony, Mr. Kirkpatrick, to the fact that when you
put up the Forest Service timber for bid you
specify a minimum price which will be accepted

or considered, is that right, sir ?

A. That is right, [254]

Q. Is there any manner in which that minimum
price is arrived at by the officials in your office?

A. Yes, we arrive at it by what we call an

analytical appraisal.

Q. What factors are taken into consideration in

arriving at that figure, sir?

A. The quality of the timber, the total antici-

pated costs of producing lumber from it, an allow-

ance for profit and risks to the purchaser and the

residual as to stoppage price we charge.

Q. How do you arrive at these total approxi-

mate costs of production?

A. The costs of production that we use in ap-

praisals are regional average costs and they are

determined from a study of the books of all of

our purchasers in the region. The intention is to

arrive at costs which are average and which will

not penalize an efficient operator or subsidize a

poor one.

Q. One of the factors then in establishing the

minimum costs that will be considered, the mini-

mum price that will be considered in the sale of

the timber is try to provide for a reasonable profit

to the operator, based on these approximate costs?

A. That is true.
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Q. And those are regional costs, averages you

have taken [255] into account?

A. That is true.

Q. Is that involved, so far as we are concerned,

Mr. Kirkpatrick, only in these two states?

A. That is right.

Q. How many operators are there in the two

states?

A. There are about twenty-one operators of a

size which we use in assembling our average cost

information.

Q. Duke City is one of the operators?

A. Duke City is one of them.

Q. With several mills rather than just one?

A. Yes, Duke City has several operations.

Q. And Nagel is one of those you take into con-

sideration too? A. That is true.

Q. Mr. Kirkpatrick, these figures that are given

you which you take into consideration in estab-

lishing or specifying a minimum price are I sup-

pose given you in confidence, is that right?

A. That is entirely correct.

Q. You use them for your purposes in arriving

at these figures? A. That is correct.

Q. Those figures furnished you by both Duke

City and by Nagel in practice? [256] A. Yes.

Q. In your opinion, sir, are both of these mills,

Duke City and Nagel efficient operators?

A. I would say that they are operators of aver-

age efficiency.

Mr. Romley : You may cross examine.
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Cross Examination

Q. (By Mr. Moore) : Mr. Kirkpatrick, the man-
agement plan that you referred to, was that lim-

ited—that is limited, is it not, to the Chevalon
working circle?

A. The one I held up and referred to here, yes,

that is correct.

Q. And that had to be revised in 1958 because

of a fire? A. That is true, sir.

Q. That was what was referred to as the Dud-
ley Lake fire? A. That is right.

Q. How many thousand acres of timber were
burned in that fire?

A. Six thousand twenty-one acres of one type

plus nineteen hundred forty-three acres of another,

adding up to about—what is that—seven thousand

nine hundred acres. [257]

Q. Is that the fire in June, 1956?

A. That is correct.

Q. I was of the impression—I don't know where
I got it—it was in excess of twenty thousand acres.

A. That was the total area burned. You asked

me about the timber area burned. It was not all

timber type.

Q. The fire spread over twenty-two thousand

and only seven thousand acres of it was acreage

that had timber?

A. Commercial timber land acreage amounted

to, I think I said seven thousand nine hundred

acres.
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Q. Did you calculate in that, Mr. Kirkpatrick,

after the number of millions of net log scale lum-

ber that might have been involved in that fire?

A. Yes, we did at the time, sir. I don't know

whether I have the record here or not. Let me re-

view this file for a moment. I see nothing here that

says specifically what the volume of timber burned

in the fire was.

Q. Originally, Mr. Kirkpatrick, is it your recol-

lection that the sales in the Chevalon working cir-

cle, the condition of the sales required band mill

saws?

A. There was a period during the development

or program for this working circle when we did

require that the timber sold through the national

forest land be manufactured with a band mill.

Q. That requirement is not in existence [258]

now?

A. That requirement does not exist any more.

Q. When you were talking about qualified bid-

ders just what are the qualifications a bidder must

have?

A. He must either have a sawmill and a logging

outfit capable of cutting and manufacturing the

timber, included in the sale at the rate that is con-

templated in the sale contract or he must show he

has cash and working capital sufficient to install

such facilities.
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Q. So it is not limited then, Mr. Kirkpatrick,
if I understand you correctly, to operators in the
immediate area who already have installations'?

A. Not at all.

Q. So far as the qualifications are concerned,
it is purely financial qualifications, they can put up
the deposit and show some place they have the
facilities to manufacture it or have the funds with
which to acquire those facilities?

A. That is correct.

Q. And it is quite possible, is it not, that a cir-

cular sawmill could be set up in the forest in the
Big Chevalon circle?

A. By our present program it could.

Q. How close is Payson geographically to the

Chevalon working circle, do you know, or approxi-

mately?

A. I don't know the road mileage I am sure,

but I would say it is in the neighborhood of fifty

miles. That would [259] bear checking. I couldn't

tell you.

Q. On the map it looks like it is closer than
Winslow is, but I don't know about the road how
far that is. I wondered if you would know.

A. I know ihe route of the road all right. In
order to get from the south extremity of the Cheva-

lon working circle to Payson you have to go east

a good many miles along the Mogollon rim in order

to get the road that goes to Payson. I suspect be

in the neighborhood of forty-five or fifty miles.
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Q. Of course it is not inconceivable a road could

be built from the southern boundary of the Cheva-

lon working circle to Payson that would shorten

the haul considerably ?

A. It would be very difficult.

Q. It would be difficult, but it could be done,

couldn't it?

Mr. Romley: I object, your Honor, it is too

speculative.

The Court: No, he may answer.

A. Oh, yes, it could be done, but I think the

present facilities are more economical way to get

it out of there than to build another road.

Q. (By Mr. Moore) : When these sales are put

up, Mr. Kirkpatrick, you say they are advertised,

is there an advertisement published in the news-

paper? [260] A. That is true.

Q. And the Chevalon working circle, is that

published only in the newspaper in Holbrook or

published in some other paper?

A. We normally publish only in the Winslow

newspaper, the Winslow Mail of the sales in the

Chevalon working circle.

Q. In addition to that publication you have a

mailing list of operators in your office?

A. That is true.

Q. Some forty-seven of them, do you recall?

A. No, there are a great many on that list and

people asking to be put on and others we have no

response from that we drop off.
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Q. That list is revised each year or so ?

A. We have no established period for revising
it. We put on any new applicants that ask to be
put on at the time he asks.

Q. And the prospectus and complete information
concerning- a prospective sale is mailed to each firm
or individual on that list?

A. That is true, a prospectus and copy of the
advertisement and bid form.

Q. Each and every sale is subject to competitive
bidding out of the Chevalon working circle, that is

right? A. That is true. [261]

Q. There are no requirements under your man-
agement plan or any regulations in your office which
would either require or permit you to offer a pri-

vate sale of that timber to one individual ?

A. That is correct.

Q. Now, there have been instances in the region
where there have been bids over the minimum price
fixed by the Forest Service ? A. That is true.

Q. And there have been instances in which there
was rather spirited competitive bidding, is not that
true? A. That is true.

Mr. Romley: I object to that unless it is made
more definite, what may have occurred in other dis-

tricts is of no consequence.

The Court: This is within the region?

Mr. Moore: Within the region.

Mr. Romley: Not the Chevalon working circle.

That is the point of my objection.
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The Court: I understood the forest region is

what you're talking about.

Mr. Romley : That is right.

The Court: No, I think he may answer.

Q. (By Mr. Moore) : You say there are twenty-

one operators in your region which is Arizona-

New Mexico? [262]

A. That is not the total number of operators.

I tried to say that is the number of operators from

whom we have been able to get suitable costs and

selling price data for use in our regional averages.

Q. How many operators are there in the two

regions that would be qualified bidders, approxi-

mately, if you don't know exactly, Mr. Kirkpatrick?

A. I would say this same group would be about

the limit of those that would be qualified to bid

on sales of the size that we customarily have sold

in the Chevalon working circle. There are a host

of small mills, none of whom could compete on the

sale of the size or rate of the cut it required to

meet.

Q. What number?

A. I would say the same, twenty or twenty-one.

Q. Do you know offhand how many of those are

located or have operations in Arizona?

A. I would say about twelve of them.

Q. About twelve of them. The Forest Service I

guess, is it all in the northern part of Arizona?

A. Very little in the southern part of the state.
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Q. The Adler Unit 1956 sale out of the Chevalon
circle, do you recall it was sold to Porter who trans-

ported the logs to Heber for manufacture?

A. That is correct. That sale was a sale of [263]

burned timber sold for emergency basis for quick

salvage.

Q. That was after this fire we talked about?

A. That is right, the same Dudley Lake fire.

Q. If the cut was about completed on a sale in

the Chevalon working circle and the owner of the

cutting rights of that particular sale needed addi-

tional timber, would you be able to put up addi-

tional timber for sale unless that sale conformed

to your management plan? A. No, sir.

Q. So that actually the determination of what

is sold and when it is sold is really the management
plan you have adopted? A. That is right.

Q. Insofar as your appraised value you were

talking about, Mr. Kirkpatrick, and insofar as the

Forest Service is concerned, is that appraised

value and market value of that timber the same?

Mr. Romley: I don't think he referred to it as

the appraised value, your Honor. I object to the

form of the question.

Mr. Moore: The minimum price then, that was
what I was after. The minimum price you set on

it

Let me ask the question. Is the minimum price

that is fixed on these respective sales, insofar as the

Forest Service is concerned, the same as what you
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would consider [264] the market value of that tim-

ber to be at that time?

A. That is what we attempt to achieve with our

appraisal is establish what we call a fair market

value for the timber.

Q. In doing that you check costs, you check lo-

cation, availability of timber, the: distance of a haul

and all of those things, what roads have to be built?

A. That's correct.

The Court: Pardon me, Mr. Moore. It is 12:00

o'clock. We will recess until 1 :30.

(Noon recess.) [265]

Afternoon Session, May 4, 1960, 1 :30 O'Clock P.M.

DAHL Y. KIRKPATRICK
having been previously sworn, resumed the stand

and testified as follows:

Further Cross Examination

Q. (By Mr. Moore) : Mr. Kirkpatrick, I have

just a few more questions I would like to ask you,

please.

You said something this morning about two oper-

ators who could economically bid on forest sales in

the Chevalon working circle. Now, there is an estab-

lished operator at Holbrook, isn't there?

A. Not a saw mill operator.

Q. Doesn't. Whiting Brothers have a saw mill

there? A. No, just a planing mill.
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Q. Just a planing mill. Porter has a saw mill
at Heber? A. Heber, that's correct.

Q. Whiting or Kaihab—I don't know which—
has a saw mill at Payson?

A. Kaibab is at Payson, that's right.

Q. Kaibab Lumber Company?
A. Yes, [266]

Q. And Kaibab Lumber Company has an estab-
lished operation including a saw mill at Flagstaff?

A. Correct.

Q. And Southwest Lumber Mills has a plant at
Flagstaff? A. That's correct.

Q. Now, do you recall, Mr. Kirkpatrick, whether
there are any what we might refer to as geographi-
cal barriers that would interfere with transporta-
tion, that is hauling of logs from the Chevalon work-
ing circle over to Heber?

A. No, no impossible barriers. The route would
be longer, I'm sure, than it would be to the manu-
facturing point at Winslow but there are no bar-
riers that way.

Q. And the same is true with Payson except it's

a longer haul? A. That is correct.

Q. Because of the Mogollon Rim ?

A. That's correct.

Q. However, at Payson the manufactured prod-
uct is much closer to the Phoenix market than
Winslow is, issn't it? A. That's correct.

Q. Now, Mr. Kirkpatrick, we were talking this

morning a little briefly about the advertising of

sales and the mailing out of prospectus. That is
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actually done, one, for the purpose of giving pro-

spective bidders the opportunity to inspect the for-

est if they want to, isn't it? [267]

A. That's true.

Q. And by the use of that advertising system

it absolutely prevents and prohibits the Forest Serv-

ice from showing favoritism to one particular oper-

ator, if someone else wants to come in and bid, is

that true? A. That's correct.

Q. It gives the public general information about

these sales too from the newspapers?

A. True.

Q. And the Forest Service considers that that is

probably one of the best ways to obtain the full

value of the forests at these sales, by giving this

varied advertising? A. That's correct.

Q. So with that program, Mr. Kirkpatrick,

would you say that it is absolutely impossible for

the Forest Service to show any favoritism either to

Duke City Lumber Company or to Nagel Lumber

& Timber Company with respect to sales in the

Chevalon working circle?

By that I mean favoritism as to them as against

some other operator who wanted to come in and

bid on them?

A. Our sales are strictly competitive.

Q. This management plan—I couldn't think of

the term— that you mentioned for the Chevalon

working circle, it provides, does it not, Mr. Kirk-
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Patrick, thatr—and I'm referring to the plan revi-

sion, page 16, 1958 and 1963: [268]

"This management plan will be carefully re-

viewed in the light of conditions at that time. In
the event that some or all of the A^tec lands are

returned to national forest status or should other

changes indicate a need therefor, the plan will be

revised immediately.''

That's a correct statement from the report?

A. That is from the copy of the plan.

Q. That referred to the years 1958 and 1963, is

that correct? A. Yes.

Mr. Romley: Is it the two years or through the

two years ?

Mr. Moore: Each of those years is my under-

standing.

The Witness: Correct.

Q. (By Mr. Moore) : And then in 1968 a com-

plete revision of the management plan will be made
in the light of data and conditions prevailing at

that time? A. That's correct.

Q. So that the management plan then is set up
and specifically provides for a revision each five

years, '58, '63 and '68?

A. It provides for review at each five-year in-

terval.

Q. That's what I should have said, a review?

A. And a complete revision at the end of the

ten-year period. [269]
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Q. But a complete revision at the end of the

ten-year period ? A. That's right.

Q. With a five-year review and if deemed neces-

sary or advisable it would be revised?

A. That's right.

Q. Now, there are several hazards, are there not,

Mr. Kirkpatrick, with respect to the maintenance

of national forests? Fire I'm thinking of is one?

A. That's true.

Q. You mentioned one rather substantial fire

that occurred in 1956? A. Yes.

Q. Or '57, I don't remember which.

A. '56.

Q. '56 I believe it was?

A. '56 was the year of the fire. [270]

Q. It would be possible, would it not, for a fire

to wipe out an entire working circle of the national

forest? A. It could, yes.

Q. In periods of drought and dry weather and

windstorms with lightning, that is particularly

dangerous as a cause of starting forest fires, isn't it?

A. That is correct.

Q. As the population increases and roads are

opened up and park facilities made available that

increases the hazards of forest fires too, doesn't it?

A. The more people in the woods the greater the

danger, I would say.

Q. Do you know of any instance where, not in

this region, but I have in mind the Pacific north-

west, somewhere in that area, a forest fire wiped
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out an entire working circle or substantial part of
the national forest ?

Mr. Romley: We object, if your Honor please,
as too remote, speculative, has no probative value.
Conditions are different, traffic is different.

The Court: He may answer for what it is worth.
A. I have known of large fires in the Pacific

northwest.

Q. (By Mr. Moore) : How large, approximately f

A. My memory is that the Tillamook fire, which
is a notable fire in that area burned over some three
hundred thousand acres. [271]

Q. Was all of that three hundred thousand acres
in what I might call productive forest?

A. It was.

Q. That is forest which was ready to 'be cut into
logs and manufactured into lumber?

A. That is correct.

Q. You said this morning you couldn't guarantee
that there would be twenty million feet per year,
or whatever figure you were using in the Chevalon
working circle. Could you guarantee there wouldn't
be a forest fire that would wipe the whole thing
out? A. No.

Q. You would like to if you could. If a forest

fire is started, what is the effect of wind with re-

spect to spreading or controlling or handling of it?

A. Wind is one of the most important factors

that makes a forest fire difficult to control, very
important.
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Q. The fire; that you mentioned this morning in

1956 that spread over twenty thousand acres but

only seven thousand in the forest, in that particu-

lar instance, Mr. Kirkpatrick, the wind was blow-

ing- away from the forest and carrying the: fire

away from the forest into the scrub pines outside

the forest? A. That is true.

Q. Now, in addition to fire hazards, do you have

hazards in the forest, mortality hazards from in-

sects, fungus, disease [272] and other items?

A. Yes.

Q. Is that a substantial hazard?

A. It is a substantial hazard, but normally those

hazards aren't as devastating as a large scale for-

est fire.

Q. The Cebolla National Forest, that is in New
Mexico ? A. Yes.

Q. Because of a mortality rate there in the for-

est salvage plan of operation had to be put in effect

that completely wiped out the forest, didn't it?

A. It very substantially reduced the forest. I

should point out however that the site on which

that forest was growing was not very good, they

were right down by the desert edge, what we refer

to as fringe.

Q. Have you had any trouble or difficulty with

disease or insect infestation in the Sitgreaves Na-

tional Forest any place?



George H. Nagel, et al. 493

(Testimony of Dahl Y. Kirkpatrick.)

A. Not of an epidemic nature. There has been
endemic insect infestation there all the time as
there are in most pine forest, but no losses of an
epidemic nature in the Sitgreaves since I have been
in the region.

Q. What you have experience there, could that

develop to where there could be a substantial loss

of available forest?

Mr. Romley: Just a moment. We object. The
test [273] is not could it develop, as is it reason-

ably probable with the safeguards now being taken.

The Court: As a matter of possibility, I don't

think it would help very much.

Q. (By Mr. Moore): Is there a probability

that there may be a loss of timber in the Sitgreaves

Forest as a result of insect infestation or disease?

A. Based on past experience I would say it is

not very probable that epidemic losses would occur.

Q. The big danger as far as loss is concerned

is forest fires, as I understand what you said, Mr.
Kirkpatrick ? A. Correct.

Q. And that is a substantial danger?

A. Certainly.

Mr. Moore: I believe that is all.

Redirect Examination

Q. (By Mr. Romley) : Does the Forest Serv-

ice take any steps in safeguarding against forest

fires?
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A. Certainly. We have as good protective system

as we can afford, but it doesn't assure, of course,

there won't be any fires or that they won't get away.

Q. Is the Forest Service continuously trying to

install better fire suppression methods? [274]

A. We are.

Q. Does that prevail in the Sitgreaves National

Forest as well ? A. It does.

Q. When you say you can't guarantee there

won't be a fire, you couldn't guarantee that this

building wouldn't burn down tonight, either?

A. No, sir.

Q. Do you know how many fires of any conse-

quence have occurred in the Sitgreaves National

Forest as far back as your knowledge goes, sir, to

the present time?

A. Since I have been in the region there have

been three rather destructive fires in the Sitgreaves

National Forest, and that is in ten years, two of

them in the vicinity of McNary and this Dudley

fire that we spoke of here.

Q. The Dudley fire was the one that occurred

in 1956? A. That is right.

Q. I believe your testimony this morning was to

the effect that this projection of available timber

in the Chevalon working circle was made after the

1956 fire, is that right?

A. The last projection.

Q. The one you said covered '58- ?68 ?

A. That is right.
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Q. And twenty years beyond?
A. That is right, the figure that we derived of

eighteen [275] million a hundred and sixty-three
thousand.

Q. Yes. In other words, the figures you gave us
this morning with regard to the timber available
through >68 and after >68 are after making allow-
ance for the fire that occurred in 1956, is that right,
sir? A. That is correct.

Q. With regard to these other operators that
Mr. Moore mentioned this afternoon, the Porter
and Heber and Whiting at another place!, Kaibab
and Payson and Flagstaff and Southwest of Flag-
staff, I think those are the ones he mentioned, had
they been in operation for some time?

A. The plants have been in operation, the own-
ership has changed with respect to the Payson mill
within the last two years. Kaibab has only owned it

a couple of years.

Q. Their location has been the same?
A. That is right. The location has been the same.

Q. For several years? A. Several years,

Q. Have any of the operators of any of those
plants that Mr. Moore mentioned and that I do
now ever bid in the Chevalon circle?

A. They haven't.

Q. He asked you too I believe this morning if it

wasn't a fact that spirited bidding sometimes oc-

curs, and you responded in the affirmative I believe.

Does that spirited [276] bidding usually occur at

the initial sale in any area?
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A. No, I would say not. I think our most

spirited bidding occurs in areas where there are

numerous small mills in operation and bid for

small sales as a rule.

Q, You have said there has been no bidding,

spirited or otherwise in the Chevalon working cir-

cle since 1942, I believe?

A. That is correct.

Q. Reference was made to the conditions that

exist or existed in the Cebolla—I think is the way

Mr. Moore pronounced it

A. We call it Cebolla (indicating pronuncia-

tion) .

Q. And you referred to it as the fringe area?

A. That is correct.

(J. Does that situation prevail or exist with re-

gard to Sitgreaves, and more particularly the Chev-

alon working circle ?

A. To a very limited part of the Chevalon work-

ing circle, the northern edge of the Chevalon work-

ing circle runs into the desert. Much the same con-

dition prevails there as over an extensive area of

the Cebolla.

Q. Was that factor taken into consideration in

arriving at the projections stated in the manage-

ment plan about which you have testified?

A. Only to the degree that some of the sample

plots which we took to base our estimated volume

on and estimation of growth are based upon fig-

ures in this fringe area and they [277] were aver-

aged with the others.
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Q. You still came up with an allowable cut of
twenty-one million and eighteen million one sixty-
three, I think you said? A. That is right.

Mr. Romley: That is all,. sir.

Mr. Moore: That is all.

The Court: Mr. Kirkpatrick, does this situation
of Aztec owning every other section or alternate
sections prevail throughout the Chevalon working
circle ?

The Witness: No, sir. There was a zone through
the middle of the working circle where this pre-
vails. It does not extend clear to the south end
of the working circle. I have a map here if you
would like to see the relation of the Aztec lands.

The Court: I would like to. Do counsel have any
objection?

Mr. Moore: None at all, your Honor.

Mr. Romley: No, your Honor. Let me see if this

large map has that and we could offer it in evidence.

May we have this marked for identification or

directly in evidence?

The Witness: The area with the hatch lines is

the Aztec lands,

Mr. Moore: We have no objection to it being

marked [278] directly in evidence.

The Court: It will be marked as Plaintiffs' next

in order.
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(Plaintiffs' Exhibit 8 marked in evidence.)

The Court: Mr. Kirkpatrick, in the areas where

that is true, where Aztec exists, does that result, as

far as bidding on Forest Service timber is con-

cerned, that the bids are practically limited to

somebody who has Aztec next to it?

A. Not necessarily so. Before the National For-

est timber and these alternate sections are offered

for sale, we assure ourselves that rights of way

across the Aztec lands could be secured by any pur-

chaser; from a practical standpoint those points of

the cutting rights of the Aztec lands has a definite

advantage for anyone else from the standpoint of

road construction.

The Court : Just the cutting, wouldn't his opera-

tion be much smoother?

The Witness: That is what I am trying to say,

on account of the road development, as to develop-

ment of the National Forest alone, the owner of

Aztec has some notable advantages in operation.

The Court: Thank you.

(Witness excused.) [279]
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DONALD A. BRUNELL
called as a witness herein, after having been first
duly sworn, testified as follows:

Direct Examination

Q. (By Mr. Romley) : Will you state your name,
please, sir?

A. Donald A. Brunell, B-r-u-n-e-1-1.

Q. Where do you live, Mr. Brunell?

A. Phoenix, Arizona.

Q. How long have you lived in Arizona?
A. Approximately 14 years.

Q. And what is your business or profession, sir?

A. I am a certified public accountant.

Q. How long have you been a certified public
accountant? A. Nine years, since 1951.

Q. In what states are you admitted to practice?

A. Arizona only.

Q. Arizona only. Are you practicing alone or
are you associated with any firm ?

A. I am a member or rather a resident manager
of the firm Peat, Marwick, Mitchell and Company.

Q. Is that one of the large national certified

public accountant firms?

A. As a point of pride, yes. [280]

Q. You say you are ihr resident manager of

that firm?

A. That's correct. Not the resident manager, a

resident manager.
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Q. I see. Does that firm maintain offices in other

cities in Arizona?

A. We have a branch office in Kingman.

Q. And where is the home office
1

?

A. I beg your pardon ?

Q. Where is the home office?

A. The home office is New York City.

Q. How long have you been with that firm, sir?

A. Since July, 1958.

Q. Prior to that time, what was your association

in the practice as a certified public accountant?

A. I was an associate of James A. Smith, CPA,

practicing a sole practitioner.

Q. In Phoenix ? A. Phoenix.

Q. With offices in Phoenix?

A. Yes, sir.

Q. And I believe it was the James A. Smith

firm that merged, is that the right term?

A. Merged, that's correct.

Q. With Peat, Marwick and Mitchell firm?

A. That is correct. [281]

Q. How long were you with James A. Smith and

Company ?

A. From September, 1946, until the time of the

merger, July 1st, 1958, nearly twelve years.

Q. I take it from all you have said that during

part of your association with James A. Smith you

were not a certified public accountant?

A. That's correct.

Q. You were with that firm when you received

your certificate? A. That's correct.
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Q. Mr. Brunell, are you acquainted with Mrs.
George Nagel and Mr. Robert Jenkins?
A. I am,

Q. How long have you known them?
A. I have known Mrs, Nagel since, I would say

December, 1952. Mr. Jenkins since he entered the

business, I don't recall the date that he entered

actively into the; business.

Q. Have you ever had any business relationships

with the firm of Nagel Lumber & Timber Com-
pany?

A. As professional accountants, yes, we have
been engaged to do their work.

Q. Since what year?

A. We did a portion of 1952. If I may illucidate

on this, Mr. Connolly, a CPA who resided in Hol-
brook had the account and he died in 1952 and we
moved in in the Fall. We [282] were engaged in

the Fall of '52, we were not there throughout the

entire year.

Q. I see. And in what capacity were you en-

gaged ?

A. As independent public accountants,

Q. And have you or your firm with which you
were then and now are associated been in engaged
in the same capacity since that time?

A. We have.

Q. Has the work done in connection with that

independent employment to which you refer been

carried on by you or under your supervision?

A. I would say yes, in its entirety.
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Q. In connection with that employment, did you
have occasion to examine the books and records of
the Nagel Lumber & Timber Company and then
prepare statements or reports in connection there-
with? A. I have.

Q. What was the purpose in making those exam-
inations and reports?

A. At the outset we were engaged primarily to,

you might say, recapitulate their financial informa-
tion into statement form. Their accounting system
at that time was, while adequate, was not as modern
as it is at this time and we went in and actually,

on a quarterly basis, made quarterly statements
and brought them up to date. [283]

Secondary, or you might say a primary purpose
was also to obtain the data to prepare income tax
returns.

Q, And was that purpose accomplished or ful-

filled as you went along? A. It was.

Q. You say these examinations were made quar-

terly, is that right, sir?

A. Well, they weren't examinations, we actually

brought their bookkeeping up to date and made an

annual statement at the end of the year.

Q. And were those annual statements then put

in a more or less bound form and submitted to the

Nagel Lumber & Timber Company?

A. That's correct.
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Q. I hand you Exhibit 7-A marked for identifi-

cation, sir.

Can you tell us what that is, please?
A. It's a report, of examination of Nagel Lum-

ber & Timber Company, a proprietorship, for the
year ended December 31st, 1952, as prepared by
or as submitted on the letterhead of James A
Smith, CPA.

Q. Was that prepared by you or under your
supervision at that time? A. It was.

Q. When was that made up, sir?

A. The date of issuance was March 26th, 1953.
That would [284] indicate the date on which the
work was completed.

Q. I see. It had been in the process for some
few weeks or months before that time?

A. Right, that's right.

Q. Does Exhibit 7-A—4hat is a photo only of
the original, or copy—correctly and accurately re-

flect everything that is reported in the exhibit, sir?

A. (No answer.)

Q. With one possible exception that you may
have in mind?

A. This particular report required a change in

inventory, and in the subsequent year's report that

change is brought forward and so reported in the

comparative data. But we did not issue a corrected

report.

Q. I see. Was the change that you have men-
tioned as having been brought forward in the sue-
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ceeding year contained in Exhibit 7-B for identifi-

cation %

A. Yes, sir, it's a change in the inventory and

the exhibit 7-B correctly reflects the inventory.

Q. Now with, reference, so I won't take too much

time in identification and I will ask you a few gen-

eral questions.

Can you tell us what exhibit 7-C, 7-D, E, F, G,

H and I are, sir?

A. Exhibit 7-0 is a report of examination for

the year ended December 31st, 1954, as prepared

by James A. Smith, CDA. I supervised this par-

ticular job, I did not [285]

Mr. Moore : Which one was that %

Mr. Romley: That's 7-C.

The Witness: 7-C, Mr. Moore.

Mr. Moore : For the year of

The Witness: 1954.

Mr. Moore: Thank you.

Q. (By Mr. Romley) : Does that exhibit cor-

rectly and accurately reflect the matters that are

contained in the exhibit?

A. With this one exception: That we limit our

opinion by the fact that we did not verify the in-

ventory at December 31st, 1954, and accordingly

could not give an unqualified opinion.

Q. I see. But is that report accurate to the best

of your information and belief %

A. It is, it is correct.
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Q. And with only that one exception that you
did not verify, is that right?

A. That's correct; that's right.

Q. Now, will you tell us about Exhibit 7-D,

please ?

A. Exhibit 7-D is a report of examination of

Nagel Lumber & Timber at December 31st, 1955,

again made by James A. Smith, CPA. As my mem-
ory recalls we have the limitation of the scope of

the audit by the fact that we were not able to ob-

serve the inventory at that time. [286]

Q. In other words, the same situation as pre-

vails with reference to 7-C?

A. That's correct.

Q. With that exception then does the exhibit

correctly reflect the matters and things that appear

therein % A. It does.

Q. And to the best of your information and

belief, even with regard to that one item, is it cor-

rect and accurate? A. That's correct.

Q. And what is 7-E ?

A. 7-E, report of examination of Nagel Lumber
& Timber as at December 31st, 1956, as prepared

by James A. Smith, CPA.

Q. At each of these exhibits from 7-A through

7-E were prepared on the dates shown with the

accompanying letter which I believe appears on

the first page, is that right ?

A. That's correct.
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Q. Within a matter of just a few months after

the end of the preceding calendar year?

A. That's correct.

Q. Well, now
A. May I make one addition?

Q. Yes, sir.

A. In this case starting in 1956 as required

by the loan indenture of the bank we gave an un-

qualified opinion on [287] the report, our exami-

nation was extended to where we gave an unquali-

fied opinion.

Q. So that even the inventory exception no

longer prevailed? A. Correct.

Q. And has that been true ever since that time?

A. It has.

Q. Does 7-D or that 7-E correctly reflect every-

thing that's set forth there?

A. 7-E is correct.

Q. You have 7-F, do you?

A. 7-F is a report, of George H. and Mabel J.

Nagel doing business as Nagel Lumber & Timber

as at September 30th, 1957, issued by the James

A. Smith under date of March 29th, 1958. That

reflects the status of the proprietorship at its termi-

nation just before going into a partnership.

Q. I see. And does this Exhibit 7-F correctly

and accurately reflect everything that appears

therein? A. That is correct.

Q. The reason for making this before the end

of the year 1957 was that the sole proprietorship

ceased to exist and the partnership was organized?
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A. That's true.

Q. Now, what is 7-G?

A. 7-G is a report of examination of Nagel
Lumber & Timber Company,, a co-partnership as at
December 31st, 1957, [288] issued under date of
March 29th, 1958, for the period-^this covers the
period October 1st to December 31st, 1957.

Q. That's the first three months of the partner-
ship operation, is that correct, sir?

A. That is correct.

Q. Does it likewise correctly and accurately re-

flect everything that appears in that instrument?

A. It does.

Q. 7-H?

A. 7-H is a change of terminology, "Account-
ants' Report, Nagel Lumber & Timber Company.
Financial statement and supplementary data at De-
cember 31st, 1958, as prepared by Peat, Marwick,
Mitchell & Company, certified public accountants,"

issued under date of March 5th, 1959.

Q. Does that similarly reflect and accurately re-

flect everything that appears within that instru-

ment?

A. It does, merely a change of form in re-

porting.

Q. 7-1?

A 7-1 is a report, accountants' report on Nagel

Lumber & Timber Company, a partnership, finan-

cial statement and supplementary data at Decern-
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ber 31st, 1959, prepared by Peat, Marwick, Mitchell

& Company, certified public accountants, and is-

sued under date of February 6th, 1960.

Q. And again does that reflect and accurately

reflect everything that appears therein? [289]

A. Yes,

Q. With reference to certain of these beginning

with—is it '54 or '55—they are verified in all re-

spects? A. '56 is the first year.

Q. Beginning with '56? A. Yes,

Q. Mr. Brunell, from this series of exhibits, 7-A

through 7-1, can anyone by use of those exhibits

ascertain therefrom the operating profits of the

sole proprietorship' during the time it was in ex-

istence and of the partnership since?

A. They can, yes, sir.

Q. And the sales made? A. Right.

Q. The profits realized? A. Correct.

Q. The quantities involved insofar as timber is

concerned, net log scale, et cetera?

A. It can be obtained from the report,

Q. The depreciation charged, that's also obtained

in these reports?

A. It's available, yes, sir.

Mr. Romley: If the Court pleases, I would like,

before offering these, to say to the Court and for the

record that copies of all of these have been pro-

vided counsel for the defendant for the past sev-

eral weeks with the exception [290] of the 1952

and 1953 which were furnished this morning. Is

that correct?
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Mr. Moore: We do not have 1959, Mr. Romley.
1958 was the last one that you gave us.

Mr. Romley: I'm sorry, sir. I am in error, I

guess. I will provide you with one. We offer 7-A
through 7-1 in evidence.

Mr. Moore: We object to this offer, if the Court
please. First, evidence as to profits of the plaintiffs'

operation, if that is the purpose of the offer, I

don't think is material or relevant to any issue

here. Second, again if there is any evidence in the

record to establish liability upon which damages
may be assessed, it is only the alleged violation

of an agreement with respect to the purchase of

an undivided one-half interest in real property,

to-wit, the mill, and the standing timber.

The evidence of Mrs. Nagel specifically and ex-

plicitly excludes any possibility of there having

been any understanding or agreement with refer-

ence to the operation of the business under any
form of management or in any capacity.

And unless and until the plaintiff establishes the

basis for assessing damages to be determined in

accordance with the loss of future prospective

profits, they must have some evidence at least of

violation with an agreement with respect to the

purchase of a going business and not an [291]

agreement merely to buy real estate.

I believe that covers the grounds that I have in

my
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The Court

:
They will be received. Of course in

the event that the Court determines that there is

no basis for recovery of this loss of profits, then
they will be disregarded because they are
Mr. Moore: So the record will be clear, your

Honor, and I will not be interrupting the Court,
counsel or the witness, I would like to have it un-
derstood that there will be a continuing objection
to any and all evidence with respect to future
profits.

The Court
: The record may show that continu-

ing objection.

(Plaintiffs' Exhibits 7-A through 7-1 received

in evidence.)

Mr. Moore: There is one other thing I over-

looked that I think I should mention in the objec-

tion, your Honor, and that is some of them are
too remote, 1952.

The Court: Well, that might go to their weight,

Mr. Moore, in the event they are considered. They
go back as far as '52, that would be taken into

account in considering their weight if the Court
finds that there is any right to recover for loss

of profits.

(Plaintiffs' Exhibits 9 and 10 marked for

identification.) [292]

Mr. Romley: Mr. Moore, if you wish I'd be

happy to give you a copy of Plaintiffs' 9 and of

Plaintiffs' 10.

Mr. Moore: Which is this, Mr. Romley?
Mr. Romley: That is 9.
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Q. (By Mr. Romley) : Mr. Brunell, I hand you
a document marked Plaintiffs' 9 for identification,

which in the lower left-hand corner of the face
thereof is designated as Schedule A.
Will you please tell us what that is, sir?

A. Schedule of available timber at date of sale,

November 6th, 1958.

Q. Can you tell us, sir, who prepared or under
whose supervision that exhibit was prepared?

A. I don't know under whose supervision it was
prepared but my final check of the accuracy was
the basis for it being presented here.

Q. Can you explain and tell us what that ex-
hibit is, sir?

A. In effect it sets forth the various sources
of timber: Duke City Aztec, Gallagher Aztec and
Forest Service, set forth as net log scale. And then
a net lumber recovery of 115 percent of net log
scale or an overrun of 15 percent. We have a total

net lumber recovery set forth here of 266,565,000
from our various sources, the Duke City-Aztec
source to be cut under milling contract, 44,055,000
board feet; with the overrun or the net lumber re-

covery of 50,663,000 board feet.

Mr. Moore: Your Honor, I am just a little at

a loss [293] with this because we were—if you will

pardon me, Mr. Brunell

The Witness: Certainly.

Mr. Moore: Mr. Brunell is in effect reading into

the record as evidence a source of timber of 44,-
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000,000 feet to be cut under milling contract. I

assume that that refers to the milling contract be-

tween Duke City and Gallagher.

Now certainly there is no evidence upon which

to base any admission of evidence here with respect

to what might have been cut under that milling

contract.

Mr. Romley: I think

Mr. Moore : The contract in evidence shows that

was terminated. The purchase contract, November

6th, 1958.

Furthermore this contains other matters with re-

spect to 18,450,000 feet owed by Duke City.

The Court: Well, your objection really is that

it's not proper for him to read into the record

from something that is not admitted in evidence?

Mr. Moore: Well, that and—

—

Mr. Romley: That objection to that extent is

good, your Honor, and I will ask that the witness

not read it.

I think that perhaps he went further than I in-

tended or contemplated. It's manifest, your Honor,

that I can't get all the evidence at one time. I

Avould like to develop a few things here, lay a part

of the foundation and then I will offer it [294]

later.

Q. (By Mr. Romley) : I will ask you, sir, if

you have shown on this Exhibit 9, is it, Sched-

ule A? A. Yes, sir.

Q. The net log scale with regard to the items

{here appearing? A. Yes, it's shown.
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Q. And you have another item net lumber re-

covery? A. That's correct,

Q. Now, can you tell me what the relationship

is percentage-wise between the net log scale and
the net lumber recovery in each instance?

A. In each instance we have what is considered

a 15 percent overrun, or the net log scale is 100

percent, the net lumber recovery is 115 percent,

Q. In other words, the second column, the net

lumber recovery is 15 percent greater than the first

column, net log scale, is that right?

A. Correct, that is correct.

Q. And you computed that and found it to be

correct, did you? A. I did.

Q. And is it exact or did you round it out in

odd thousands?

A. It's rounded to the nearest thousand, there

is nothing under a thousand carried. [295]

Q. I will hand you, sir, an exhibit marked
Plaintiffs' 10 and in the lower left entitled Sched-

ule D.

Without detailing its contents or figures, can you

tell us what the exhibit is, sir?

A. It's an exhibit of operating profits of Nagel

mill before deducting depreciation. We have the

years 1952 through 1959, net sales FBM through

the same period, the profit amounts before depreci-

ation and an average per thousand with a weighted

av( rage for the period of years.
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Q. When you speak of net sales FBM, will you
tell us what that column indicates?

A. That indicates the net sales, foot board meas-
ure, of lumber sold, and those figures that are
shown that are from the reports as prepared either

by James A. Smith, CPA, or Peat, Marwick,
Mitchell, the footage shown as sold rounded to the

nearest one thousand.

The Court: Where did you get these figures?

The Witness: These figures?

The Court: Yes,

A. From the records of the company, they are

in our reports.

Mr. Romley : Are they in 7-A to I ?

The Court: Are they in this 7 series?

A. Yes, sir, they are in the 7 series.

Q. (By Mr. Romley) : In other words, this is

a summary of [296] something that's in the 7

series?

A. It is, yes, a brief summary of figures that

are in there.

Q. The first column is the year involved, the

second column you have told me represents the

sales in board feet sold? A. Correct.

Q. The third column is the amount of operating

profit, is that right?

A. It's the amount of operating profit of Nagel

mill before deducting the depreciation with this

one provision: That in determining the operating

profit partners' salaries were eliminated from the
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figure and a per annum figure of $27,000 was sub-
stituted, management fee. That is the only adjust-
ment to figures recognized in our report,

Q. In the 7 series? A. The 7 series.

Q. And that exception commenced as of Octo-
ber 1st? A. As of October 1st,

Q. 1957? A. 1957, that's correct,

Q. And the last column on the right, the aver-
age per M is the average per thousand board feet,

I take it, arrived at from the other figures appear-
ing on it, is that right, sir?

A. That's correct, that's correct, that is the
average [297] for the year.

Q. And then you show the weighted average of

the operating profit of the Nagel mill before de-

preciation per thousand board feet, is that right,

sir? A. That's correct.

Q. You computed that?

A. I did.

Q. And is it accurate? A. It is,

Q. Are all the figures shown on Exhibit 10 ac-

curate?

A. I have proofed them all by calculator and
they are, to the best of my knowledge, accurate.

Q. And is the same true with reference to Ex-
hibit 9 that you just had a while ago?

A. That's correct.

Mr. Romley: If the Court pleases, I would like

to take these in their order, and two of them have
to be assembled, scotch taped together. If we could

have a short recess I can do it here in about five
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minutes. I didn't have an opportunity during the

noon recess to put them together, they were still

in the process of being proofed and finished.

The Court: Well, we will recess for about five

minutes.

(Short recess.) [298]

(Plaintiffs' Exhibits 11, 12 and 13 marked

for identification.)

Q. Mr. Brunell, I hand you a document marked

Exhibit 11 for identification and on the lower left

of which is written Schedule C. Will you tell us

what that is, sir?

A. This is a depreciation schedule, footnote,

based on Duke City allocation of the $650,000 pur-

chase price with the breakdown between the vari-

ous facilities.

Mr. Romley: I think this is as good a time as

any to see if we can agree with respect to these

various figures. You have a copy of 11, do you,

which is Schedule 01 Could we agree as follows:

That of the properties purchased by Duke City

from Gallagher, Duke City shows on its books for

depreciation the sawmill at a value of $176,970 and

shows its residual value is fifteen per cent, may we

so stipulate?

Mr. Moore: Fifteen per cent salvage value?

Mr. Romley: Yes.

Mr. Moore: That is correct.

The Court: What do you mean by that, at the

end of its life
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Mr. Romley: At the end of its life it would
have a residual of salvage value at fifteen per cent.

Mr. Moore: In other words, they are depreciat-

ing eighty-five per cent of it on a unit basis. This
will show when we get to it, [299]

Mr. Romley: With respect to the planing mill

acquired by Duke City from Gallagher, it appears
on the books of Duke City $127,240, showing similar

salvage value.

Mr. Moore: That is correct.

Mr. Romley: And the shop, $18,780 with the

same salvage value.

Mr. Moore: That is correct,

Mr. Romley: The lumber shed, $12,670 with the

same salvage?

Mr. Moore : That is right,

Mr. Romley: Dry kiln $56,470 with the same
salvage.

Mr. Moore: That is right.

Mr. Romley: With respect to the office building

and equipment I believe what you show was that

you did not break that down but showed its total

to be $3480 and salvage of fifteen per cent, is that

right?

Mr. Moore: That is right.

Mr. Romley: There is a copy of that on your

Honor's desk.

Mr. Moore: The exhibit you have has different

figures on it. I do not stipulate to those.
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Mr. Romley: You stipulate only that Duke City

shows on its books the office building and equip-

ment purchased from Gallagher to be in the total

of $3480 with fifteen per cent salvage, is that cor-

rect? [300]

Mr. Moore: That is correct.

Mr. Romley: With regard to the bunkhouse,

$4540 with fifteen per cent salvage value.

Mr. Moore: That is right.

Mr. Romley: With regard to carriers and lift

trucks, $59,550 with five per cent salvage?

Mr. Moore: That is correct.

Mr. Romley: Stacking sticks, foundation spacers

and roof boards, 80,000 with no salvage value.

Mr. Moore: That is right.

Mr. Romley: The camp, $5,000, fifteen per cent

salvage.

Mr. Moore: That is right,

Mr. Romley: The trucks, trailers, auto patrol

and Ford pickup, $97,500 with five per cent salvage.

Mr. Moore: That is correct.

Mr. Romley: And the land at $7800 non-depre-

ciable.

Mr. Moore: That is right.

Mr. Romley: The total being as shown on the

column on the right, $650,000.

With regard to Exhibit 11, Schedule C, did you

check with a calculator to see if the totals shown

across the page below the first line are correct and

accurate? A. I did.
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Q. Are they? [301] A. They are.

Q. Did you compute the percentages and show
them in the opposite column indicated salvage*

A. I did.

Q. For example, under the total of $304,410 you
took fifteen per cent salvage and showed that as

$60,511.50 below? A. Right.

Q. And the same applies across?

A. That is right.

Q. With the differing amounts'?

A. That is right.

Q. Those are correct? A. That is correct.

Q. The next item below salvage, net depreciable
balance. Does that sum shown in each column rep-

resent the difference between the totals after sub-

tracting the salvage? A. It does.

Q. Are those sums correctly reflected?

A. They are correct.

Q. With reference to the total, the column shown
as total depreciable investment $874,928, can you
tell us what that is? Is that the sum total of the

573,575 plus the 156,076 twice?

A. That is correct.

Q. Will you tell us what the next item indi-

cates, the one below the second line, depreciation

spread over total [302] projected production of

266,565

Mr. Romley : 266 million.

Mr. Moore: 266,565,000.
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Mr. Romley: 266,565,000.

A. The depreciation spread over the total pro-

duction of 266,565,000 is on a unit method of depre-

ciation, consists of depreciation of 874,928 being

spread over that number of board feet.

Q. (By Mr. Romley) : And that would come

only to the $3.28 per thousand, is that correct?

A. That is right.

Q. Mr. Brunell, in your work as a Certified

Public Accountant, have you had occasion to ac-

quaint yourself with depreciation on various items,

for all practical purposes?

A. I guess, in all fields of industry.

Q. In all fields of industry, including the lumber

industry ?

A. My only experience with the lumber industry

is with the Nagel Lumber & Timber.

Q. Do you have an opinion as to whether the

sawmill, as to the time within which the Duke

City sawmill could be depreciated, either by years

or by board foot production ?

Mr. Moore: We object unless the foundation is

laid upon what theory or rule he is testifying as to

upon what it could be based. On what basis it

could be depreciated, what [303] purpose. I think

the foundation has to be laid, your Honor.

Q. (By Mr. Romley) : Perhaps I can get at

it this way. In connection with your work, Mr.

Brunell, have you had occasion in the past to con-

sider and determine the proper periods of deprecia-

tion for various items of equipment?
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Mr. Moore: I object to the use of the words
"proper periods," According to what tests or what
rule of law or whatever we are going by here.

The Court: Of course he is in the accounting

field. I assume it would be for the purposes of

accounting, his experience in setting up deprecia-

tion schedules or establishing methods.

Mr. Moore: I object unless, your Honor, we do

have a proper foundation so that we know upon
what basis Mr. Brunell is expressing his opinion,

just your experience with a proper basis of doing

it, I would like to have the foundation laid before

the answer is given.

The Court: He can answer this yes or no and

then I suppose we will get into what his experience

has ibeen, in what field and what experience he has

had in it..

(The last question was read.)

A. Yes.

Q. (By Mr. Romley) : Have you in connection

with that experience had any dealings with items

such as a sawmill? A. No. [304]

Q. A planing mill?

A. No. The depreciation rates on the Nagel

Lumber and Timber were established before I

came in.

Q. You made no attempt to establish or re-

establish them? A. That is correct.

Q. All right. Directing your attention to Exhibit

12, which is Schedule D, can you tell us what that

is, sir?
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A. A schedule of the projected profit from avail-

able timber, based on the availability of the Duke
City Aztec timber and the balance of available

timber, projected at varying rates which have been
derived. I have checked these figures and find them
correct and accurate.

Q. That is what I am getting to. The first figure

under Duke City, $3 times the fifty million six hun-

dred sixty-three thousand is correctly carried for-

ward ? A. Correct.

Q. And the next figure? A. Yes.

Q. All of the figures are correctly carried for-

ward ?

A. Let me say that they are all arithmetically

correct.

Q. All arithmetically correct. All right, sir.

On Exhibit 12, Schedule D, here is the notation:

Average minimum profit before depreciation $11.29.

That is per thousand, is it? [305]

A. That is correct.

Q. And was that taken from Exhibit 10, Sched-

ule B<? A. That is right.

Q. I think the rest of 12 is self-explanatory. I

hand you Schedule E, Exhibit 13, sir. Will you

tell us what that is ?

A. This is the production of available timber

by years from the year 1959 through 1973.

Q. Now, in the first column you have the year

and the second column, what does that purport

to be?
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A. That purports to be the source.

Q. Source of the timber'?

A. Source of the timber.

Q. The third column appears to be, insofar as
the first few items are concerned, the total of the
fourth column, is that right? In other words, the

30,000 is the total of the two figures?

A. That is correct. The figures on the right are

a breakdown of the figure to the center.

Q. Normally they would be shown the other way
but the purpose is try to keep the figures together?

A. That is right,

Q. This shows the same total gross production

of 266 million five hundred sixty-five?

A. Correct, [306]

Q. That total is arithmetically correct?

A. That is arithmetically correct.

Q. With regard to the right half of that page,

the first column entitled: Fifty per cent of pro-

jected profit by years. Will you tell us what that

is, sir, how those figures were arrived at?

A. The figures were derived by applying, in the

case of Duke City Aztec, the resources of Duke City

Aztec $7.33 per thousand and dividing by two, com-

ing up with fifty per cent of the profit.

Q. In other words, by way of illustration, you
take the Duke City Aztec in y

59, 15 million three

hundred twenty dollars, we multiply that by $7.33

per thousand, divide by two and come up with

56,147.80, is that right, sir?
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A. That is right.

Q. The figure below that?

A. Derived as under your footnoting of $8.01

per thousand on all other timber, so it would be

your fourteen million six eighty times $8.01 per

thousand divided by two, giving you your 58,792.40.

Q. Arithmetically are the figures to the left of

the column headed fifty per cent of projected profit

by years arithmetically correct?

A. Arithmetically correct.

Q. The figures to the right of that same column

[307] arithmetically correct'? A. They are.

Q. In all respects? A. In all respects.

Q. Arrived at in the same manner?

A. Right.

Q. And the total is arithmetically correct, is that

right? A. That is right.

Q. Now, in the next column. It is entitled : Pres-

ent value of one dollar due the years hence shown

in parenthesis. Tell us exactly what that is, sir.

A, Those are present values of one dollar at

four per cent as taken from your table of present

values in the Arizona Code Annotated. They are

taken directly from the table and applied to the

years. The one dollar of course does not apply.

Q. By that you mean it does not apply there

because that year is behind us?

A. Correct. The other percentages I personally

checked against the table, I know they are cor-

rectly transcribed. [308]
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Q. And by way of illustration then, the second
figure in that column, .961538 is the present value
of one dollar one year from now, is that right?
A. Correct.

Q. And so on down?
A. So on down the line.

Q. Those figures are correct as taken from the
table? A. They are.

Q. Then the final column on the right of Ex-
hibit 13, Schedule E, is entitled "Present Value of

50 percent of the Projected Profits.''

Perhaps this is a leading question, but I think
we will save time. Is that arrived at by multiply-
ing the projected profits by the figures shown in

the present value column?

A. That's correct.

Q. And did you check each of those items?

A. I did check them.

Q. Are they correct and accurate arithmetically?

A. They are correct and accurate.

Q. Did you do it yourself or by calculator?

A. Well, I did it by calculator about four times.

Q. All right, sir. And is the total then reflected

in the bottom of that column correct?

A. It is. [309]

Q. That's $867,773.68, is that right?

A. That's right.

iQ. That, I take it, is the present value of the

$1,050,367.41 shown in the other column?
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A. That is by applying these factors.

Mr. Romley: You may cross examine.

Mr. Moore: Are you going to offer these now
or later?

Mr. Romley: I'm going to offer them later, I

think some further foundation is necessary.

Mr. Moore: I wanted the opportunity to study

them before time to object expires. There are a

few questions that I could ask Mr. Brunell now,

your Honor, but I would like the privilege of hav-

ing an opportunity to have some of these exhibits

checked against various records and analyzed before

I complete my cross examination of them.

The Court: Very well.

Cross Examination

Q. (By Mr. Moore) : Mr. Brunell, did I under-

stand you correctly that on the exhibits 7-A to 7-1,

those are those annual reports'?

A. Yes, sir.

Q. Now, the first pair of them at least you did

not prepare, is that correct? [310]

A. I was, Mr. Moore, I was either actively en-

gaged in the audit or in supervisory capacity in all

years.

Q. All of the years? A. Yes.

Q. So that each of them was prepared either

by you or under your supervision?

A. Correct.
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Q. Now, are you certifying that those are cor-
rect as a certified public accountant?

A. Not beyond the years of—prior to the years
of 1956.

Q. Prior to '56?

A. When I say an unqualified opinion, it is a
layman's expression of a certified report.

Q. And prior to '56 you do not certify them?
A. No, we did not.

Q. And in '56 did you verify the inventory at
the beginning of the year and also at the end of
the year or just at the end of the year?

A. We verified it only at the end of the year.

Q. You had no check at all on it as of the be-
ginning of that year? A. As I recall, no,

Q. And then in the subsequent years, Mr. Bru-
nell, I would assume that you relied upon the in-

ventory check that appeared in your prior reports
as the beginning? [311]

A. Yes.

Q. And then check it at the end of the period?
A. That's correct.

Q. Now on this Plaintiffs' Exhibit 9, it might
be well if he had a copy of those. Do you have
them there, Mr. Brunell, or you can look at them.
Where did you get the information set forth in

the net log—under net log scale opposite 1A?
A. I did not prepare this exhibit. I merely

checked the accuracy.

Q. Do you know where that information came
from? A. I do not.
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Q. Did you say you did not?

A. I did not prepare the exhibit, I merely

checked the accuracy of it.

Q. Oh, I see. You merely checked the accuracy

and A. That's right,

Q. multiplication if there is any in it ?

A. That's correct.

Q. But the information contained therein you

know nothing about yourself?

A. That's correct.

Q. Now, number 10, did you prepare number 10?

A. Yes. Let me say I was in on the preparation

of it. It was polished somewhat, but I did dig up

the basic information [312] for it.

Mr. Romley: Will you speak a little louder, I'm

having a little trouble hearing you.

The Witness: Surely.

Q. (By Mr. Moore) : Did I understand you,

Mr. Brunell, that the figures set forth there were

taken from the exhibits 7-A to 7-1, or whatever

that is, those annual reports?

A. This is the manner in which we worked, Mr.

Moore. We took the net operating profit per the

report and added back the depreciation to show

profit before depreciation. There was one exception

to that.

In the years '57, '58 and '59 partners drew sal-

aries which were eliminated from the operating de-

ductions and a $27,000 per annum management fee

was substituted therein.
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Q. In this exhibit that was done?
A. In that exhibit, correct.

Q. Well, where did this figure net sales FBM
come from, where did you get those figures?

A. That was from our report, sir.

Q. That's from the report?

A. Yes, sir, rounded to the nearest one thousand
feet.

Q. And under the column "Amount," were those

figures taken from the report?

A. They are derived from the report,

Q. They are calculated from the figure from
the report? [313]

A. Calculated from the report's figure.

Q. With reference to the column "Average per

M," you mean average per thousand board feet I

assume? A. That's correct.

Q. In determining that figure you excluded de-

preciation from the reports or included it?

A. Excluded from this report.

Q. Excluded. And from '56 on or '57 on, you

reduced the salaries that were drawn or drawings

that were drawn by the partners?

A. That's correct.

Q. That commenced what year that you did

that?

A. For one quarter of '57 and two full years

of '58.

Q. And '59?

A. That is two full years, '58 and '59.
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Q. You substituted in lieu of what the report

actually showed an arbitrary figure—and by "arbi-

trary" I mean you or someone just set that figure?

A. I would prefer assumed.

Q. As a management fee?

A. It was an assumed figure as a management

fee.

Q. Maybe that's a better word than arbitrary

figure. A. I would prefer it.

Q. As a management fee?

A. Correct, [314]

Q. How did you arrive at that assumed figure?

A. Well, let me say that I didn't arrive at it

by myself, but in discussion with Mr. Jenkins and

Mr. Romley we determined that probably adequate

management could be had for that salary. As a

matter of experience I think Nagels had adequate

management for a salary somewhat less than that.

Q. But that particular year you reduced what

they had drawn in salaries and substituted a man-

agement fee, didn't you? A. That's correct.

Q. Is Mr. Romley an expert in this field that he

gave you that advice?

A. Mr. Romley is the attorney, that's all I can

say.

Q. Well, did the information from which that

assumed figure was determined primarily come from

Mr. Romley or from Mr. Jenkins or from you or

equally?

A. I would say that it was probably a combined

opinion of Mr. Jenkins and myself.
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Q. I see. What did Mr. Romley have to do with
fixing it?

A. Right offhand I don't recall that he had too
much to do with it.

Q. Well, for example on 1957 you show average
per thousand profit of one dollar fifty-five and nine-

tenths cents?

A. That's a result of the fire that was [315]
mentioned.

Q. Whereas isn't it a fact that their report for

1957 shows a substantial loss of some fifty or sev-

enty thousand dollars?

A. That is correct.

Mr. Romley: I object to the form of the ques-

tion, I think the report shows $33,000 loss.

Mr. Moore: Well, there are two different figures

in it, I believe.

The Court.: He may answer.

Mr. Moore: Maybe it would be better to look.

The Court-: I believe there are two for the year

1957.

Mr. Moore: Thank you, your Honor. I actually

want the one at the end of the year.

Q. (By Mr. Moore) : Pardon me, Mr. Brunell,

if I may step up here beside you and help you hold

this. Now we are looking at the report for the pe-

riod ending September 30th, 1957, correct?

A. Correct.
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Q. What net loss does that show?

A. It shows a net operating loss of $6,446.45.

Q. And what is the figure at the

A. At the extreme bottom is net loss after other

income and expense of $20,682.08. We have been

talking operating loss.

Q. Is there any change from that one and the

one for the [316] period ending December 31st,

1957, with respect to the net operating loss?

A. We show an operating loss for that period,

a net operating loss prior to other income and ex-

pense of $30,991.47.

Q. Now, is that for the year, the last report or

just the

A. That's just for the three months.

Q. Is that just for the three months?

A. That's correct. So you must combine the two

figures to get. the total loss.

Q. And you can add them, the total of those two

figures for the net operating loss; or whatever you

call it for that year is what?

A. About $36,000. It will run to 37,000.

Q. Now, that's the operating loss you are talk-

ing about?

A. That's the operating loss, that's correct,

Q. What is this loss at the bottom of the page,

net loss for the period?

A. That is the loss for the business of the period

after having collected other items of income in

the form of rental, discounts, interest, and after
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having paid their interest on indebtedness, bad
debts and losses on sale of assets. This is what we
consider a pure operating figure.

Q. Yes. But the similar figure in the Exhibit 7-Gr

for the net loss for the period is $33,128.81? [317]
A. That's correct.

Q. And for the last three months of that year?
A. Last three months of that year, that's cor-

rect.

Q. In the determination of the profit that you
calculated on Exhibit 10, did you make any allow-

ance for interest on operating capital?

A. No, there is no allowance for interest in that.

The Court: May I ask something, Mr. Moore,
while we are on it here?

Mr. Moore: Yes.

The Court
: What do you mean by this "weighted

average"

?

A. That is the average, sir, by dividing the

total of the profits for the period of years by the

total footage sales for the year. In other words, for

the period, it gives an average for the period.

Q. Well, it's an average rather than a weighted

average?

A. Well, yes, it is. But if you took an average

of the averages that you arrived there it wouldn't

be a desirable figure. It is still an average.

The Court: I see.

Q. (By Mr. Moore) : With reference to Exhibit

11, Mr. Brunell, that's the depreciation schedule?
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A. Well, it has the elements of a depreciation

schedule.

Q. What do your figures at the bottom, two re-

placements, [318] one at the end of three years

and one at the end of nine years, to what are you

referring there'?

A. That's considering that your mobile equip-

ment will have to be replaced at the end of three

years and at the end of nine years you will have

that cost in there again, and the depreciation avail-

able showing a total available depreciation.

That's an assumed figure, not an arbitrary figure.

Q. And the assumed conclusion from the two is

in the final column, is that right, the one hundred

fifty?

A. Yes, that's the total of the—well, the provi-

sion for replacement of a portion of the office build-

ing and equipment.

Q. And also it is an assumed figure that that

should be depreciated over a period of operation

of thirteen years, isn't that correct?

A. That is the assumption. It is assumed that it

will be depreciated over a production of 266,000,000.

Q. Well, if the capacity, say, is 22,000,000 feet

as Mr. Jenkins says Nagels was, that would be

thirteen years approximately, wouldn't it?

A. That's right, that's correct. [319]

Q. And at the end of thirteen years I assume

in that assumed figure everything is worn out?

A. Not knowing the age and condition of the

material before they started I wouldn't know.
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Q. Now likewise on Exhibit 13, Mr. Brunell, did
you prepare this schedule from information fur-
nished to you or did you get the information and
prepare this?

A. I did not prepare this schedule.

Q. You did not prepare this?

A. The schedule was prepared and submitted to
me for proof and checking. I checked it back
against the other source documents that we have
available here, all of this information is—with the
exception of this present value data is in other
exhibits.

Q. Who did prepare this exhibit, do you know?
I'm referring to the Plaintiffs' Exhibit 13?

A. I think the accountant for Nagel Lumber
could have prepared it.

Q. Mr. Nelson? A. Mr. Nelson.

Mr. Moore: Your Honor, that's all of the ques-
tions I have from Mr. Brunell at this time but I
would like to have the privilege of having these
exhibits analyzed and it may well be that I would
like to ask Mr. Brunell some additional questions
in the morning. [320]

The Court: Very well.

Redirect Examination

Q. (By Mr. Romley) r Just one thing here
briefly. I believe it is your testimony that insofar
as the reports or statements for the years prior
to 1956, '52 through '55, that you did not certify

them? A. That is correct.
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Q. And did not check the inventories at the be-

ginning and end of the year but checked them at

the end of the year only, is that

A. We checked them at the end of the year of

1956.

Q. Of the year 1956?

A. Yes, and reported on the financial condition

of the company as of that date.

Q. And notwithstanding the fact that you did—

well, I think you testified on direct examination

why you didn't certify the earlier ones.

Did you prepare the income tax returns for the

Nagel Lumber & Timber Company for all of these

years, '52 through '59? A. We did.

Q. Was income reported on the basis of each

of these exhibits 7 [321]

Mr. Moore: We object to that.

Mr. Romley: Just a minute, let me ask the ques-

tion.

Mr. Moore: Excuse me, I didn't mean to inter-

rupt you. I apologize.

Q. (By Mr. Romley) : You have said that you

prepared the income tax returns for the Nagel Lum-

ber & Timber Company for each of the years '52

through '59. I believe that's correct. Did those re-

turns reflect the same income that is shown in these

exhibits ?

Mr. Moore: We object to that as immaterial.

Mr. Romley: A to I inclusive.

The Court: The objection is sustained.
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Q. (By Mr. Romley) : On the basis of the in-

formation available to yon as a result of your exam-
ination of records, et cetera, did you arrive at an
opinion as to whether the income of the Nagel
Lumber & Timber Company was as reflected in

Exhibits 7-A to 7-1, inclusive?

A. Yes, it's as reflected, that's their income.

Q. That's their income, that is your opinion,

sir? A. That is my opinion.

Q. The year 1957 as shown in Exhibit 10 is the

poorest of the years from the standpoint of income
and average profit, is that right, sir?

A. That's correct.

Q. And I think you told Mr. Moore that was
because of the [322] fire that has been testified to

in this case? A. That's right.

Q. You told him also that you, in connection

with or in conjunction with Mr. Robert Jenkins,

finally arrived at a management figure of $27,000?

A. That's correct.

Q. And that I was—took some part in it?

A. I think you were present, I'll say that much.

Q. I see. Do you recall—strike that, please.

Can you tell us just how that figure of $27,000

was arrived at?

A. No, other than it was compared with what

was assumed to be approximate salaries drawn by

others in the industry. I don't recall any names,

but there were individuals mentioned drawing sal-

aries and it was assumed on that basis. But no

particular individual, it was arrived at
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Q. You said there was some check to the records

of the Nagel Lumber Company, do you remember

whose in particular you checked, what manager's

salary in the company had been checked?

A. No, I don't recall.

Q. Do you remember a Mr. Brown?

A. Yes, I recall Mr. Brown.

Q. Do you remember what capacity he was en-

gaged in? A. He was general manager.

Q. I see. Do you remember what his salary

was? [323]

Mr. Moore: I think that's too remote and we

object to it, if your Honor please. Mr. Brown, I

don't remember the evidence but he terminated

his employment there some few years back. And

furthermore it is my recollection that Mr. Brown

was an assistant manager under Mrs. Nagel. He is

talking now about a manager's salary and man-

ager's fees.

The Court: Well, he may tell how he did it,

what it's worth is something else again. I mean for

the purpose of

Mr. Moore: I wasn't objecting, your Honor, as

to the manner in which he did it, I was objecting

to evidence as to what Mr. Brown's salary may

have been in 1952 or '54 or whatever period of time

that was.

The Court: Well, as far as that is concerned, it

would be immaterial except if it were a fact that

they used that salary. It may be put in as a fact.
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Mr. Romley: I think first we should inquire if

he remembers what Mr. Brown's salary was. If
not

The Witness: No.

Mr. Romley: 1 can ask another question.

A. I don't know.

Q. (By Mr. Romley) : All right, sir. Mr. Bru-
nell, what were these—first we are dealing here now
with a partnership, are we not?

A. That's correct. [324]

Q. And did the records and do the records of

the partnership reflect withdrawals by partners?

A. Yes.

Q. In strict accounting do partners as such draw
salaries ?

A. My honest opinion is that a partner is not

entitled to a salary.

Q. He is entitled to a share of the income?
A. Share of the income.

Q. And were these items that were deducted in

the preparation of this Exhibit 10 items that repre-

sented withdrawals by the partners that were
charged as partners' salaries?

A. That's correct.

Mr. Romley: That is all.

Mr. Moore: We will reserve our examination.

The Court : Very well.

Mr. Romley : May we have just a moment, your

Honor.

Mr. Jenkins, would you resume the stand, please.
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recalled as a witness herein, having been previously

duly sworn, testified further as follows: [325]

Redirect Examination

Q. (By Mr. Romley) : Mr. Jenkins, have you

heard the testimony of Mr. Donald Brunell who

just testified? A. Yes, sir.

Q. Directing your attention first to the item of

partners' salaries, and the figure of $27,000 assumed

and allocated in this Exhibit 10 for identification,

do you recall the discussion that took place in con-

nection with that? A. Yes, sir.

Q. Do you recall the amount of the partnership

withdrawals during the years '58 and '59?

Mr. Moore : Those are in the record, aren't they ?

Mr. Romley: Yes.

Mr. Moore: Well, that's the best evidence. If he

wants to look at it

Mr. Romley: Well, this is only for the purpose

of explaining how this was arrived at.

Mr. Moore: Very well, I will not object. I was

just commenting that they are in the record.

Q. (By Mr. Romley) : Just approximate amounts

only?

A. Yes, sir, approximate figures.

Q. Do you remember what partners of the five

made withdrawals during those years that were

charged as partners' salaries? [326]

A. Yes, sir.
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Q. Who were they?

A. Mrs. Nagel and myself, I believe.

Q. Do you recall the amount withdrawn by each?
A. The approximate amount?

Q. That's all I expect from you, sir.

A. Yes, sir.

Q. What was that?

A. Approximately $30,000 for Mrs. Nagel and
$15,000 for myself.

Q. I pee. Now, did the firm at one time—I don't

mean the partnership now, but I mean the Nagel
Lumber & Timber Company—have in its employ a
man by the name of Brown?

A. As a general manager, yes, sir.

Q. Do you know during what years he was em-
ployed ?

A. I believe 1950 or '51 through the summer of

1955.

Q. What was his full name?

A. George M. Brown.

Q. Do you recall the salary he was paid ?

Mr. Moore: We object to that, that would ap-

pear in the records, wouldn't it? That would appear
in these accounts?

Mr. Romley : I don't believe that it would appear
because it would have been charged as an item of

expense. I am not sure, but I can look and see. [327]

Q. (By Mr. Romley): Take the year of r54

here, Bob. Will you take a look at the exhibit which
is 7-D, or 7-Ef
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A. Your question, sir?

Q. Is that 7-D or 7-E ? A. 7-€.

Q. 7-C? A. Yes, sir.

Q. Does that show the amount of salary paid to

a general manager in that year, Mr. Brown?

A. It shows an arbitrary figure of salaries.

Q. What do you mean arbitrary figure?

A. Well, it's—could be accumulated salaries of

three or four persons in this one figure.

Q. You don't mean arbitrary, do you, Bob? You

mean a cumulative figure?

A. Yes, it has the stated figure but the category

that it's placed under is general expense, and that

is the only salaries.

Q. Is the salary of George— was it George

Brown? A. George Brown, yes, sir.

Q. Of George Brown included in that category?

A. No, sir.

Q. Where is it included?

A. It's included under saw mill, schedule of

costs.

Q. Manager's salary? [328]

A. Manager's salary, yes, sir.

Mr. Romley: That's in the 1954 report on page

12, Mr. Moore,

Q. (By Mr. Romley) : That is in the sum of

$15,000, is that right? A. Yes, sir.

Q. That was the salary paid him?

A. Yes, sir.
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Q. Now, do you have any—if we were to exclude
the partners from the operation of the business and
were to employ someone else to manage the busi-
ness, do you have any opinion—and please just
answer yes or no without stating any amount, if

you have such an opinion—as to what the reason-
able, or what—at what salary such a person could
be employed? A. Yes, sir.

Q. On what do you base that opinion?
A. On the records of wages that are in my

file in my office in Winslow that are paid throughout
the industry.

Q. Paid throughout the industry?

A. Yes, sir.

Q. Lumber industry?

A. Yes, sir, various plants.

Q. Is that for management salaries?

A. For management classification salaries, yes,

sir. [329]

Q. Can you tell us what in your opinion would
be a sum for which you could employ management
if the partners were not in the business?

Mr. Moore: We object, your Honor, because the

witness states he based his opinion upon records
which are in his office in Winslow. The records

would be the best evidence.

The Court: No, he may answer.

A. We arrived at this figure of $27,000 by taking
what is a known general manager's salary within,

plus or minus of three or four thousand dollars,
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plus an assistant manager or sales personnel salary

figure within the same range added the two to-

gether.

Q. (By Mr. Romley) : This $27,000 assumed fig-

ure that Mr. Brunell testified to represents the sal-

ary of these two men you have referred to?

A. Yes, sir.

Q. That figure was arrived at on the basis of

your knowledge and information and with regard

to what was being done in the industry generally?

A. What is being paid to certain individuals in

the industry, yes, sir.

Q. In your opinion could you obtain efficient

management for that?

A. Yes, sir. [330]

The Court: Mr. Romley, what has Brown got to

do with this?

Mr. Romley: Only this, if your Honor please,

Brown is no longer in the company and hasn't been

for sometime. Here we have two partners that have

been withdrawing substantial sums of money, more

according to the evidence than would be paid to a

hired manager. It made no difference how much

these two partners withdrew as salary because it is

coming out of their respective shares.

The Court: The last analysis, the figures $27,000

is based on this man's opinion. Am I right about

that?

Mr. Romley: That is right, your Honor.
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The Court: I don't see what we bother with
Brown for because it comes down to this man's
opinion based on some figure he has,

Mr. Romley : It includes Brown and some others,

yes.

Q. (By Mr. Romley) : Mr. Jenkins, now I would
like to go to Exhibit 11 which is Schedule C. Have
you seen this exhibit and taken part in its prepa-

ration? A. Yes, sir.

Q. Directing your attention to the first item on
that exhibit, the sawmill acquired by Duke City

from Gallagher, and based upon all of the: knowl-

edge at hand, including your familiarity with that

particular sawmill, do you have an opinion as to

the amount of timber that sawmill could produce

[331] or the number of years it still could be used,

as of the time of this contract, November 6, this

contract of Duke City with Gallagher, November
6th, 1958?

A. Yes, I have an opinion.

Mr. Moore: Your Honor, I wanted to object to

that and the witness answered before I objected. I

cannot see that it is relevant or material to any

issue in this case.

The Court : I don't see what you mean, Mr. Rom-
ley. I don't understand your question.

Mr. Romley: Your Honor, here is the situation

very briefly. We have projections here of what the

profit would be from the operation of this mill

through the year '73, which is fifteen years after

the purchase of the Gallagher properties. During
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that period of time it is necessary certain equip-

ment and machinery be used. We have figures that

show what the profit is before depreciation. Mani-

fectly we are not entitled to collect that full amount

if we are entitled to recovery, but we must reduce

that amount by the cost of depreciation over the

period of utility of that particular equipment or

machinery. And it is the purpose of this examina-

tion to develop what would be a fair item of de-

preciation per thousand board feet, based on the

life of the equipment then existing and based on

what equipment had to be replaced and its cost and

its life. [332]

The Court: How much lumber could be proc-

essed, are you getting at how long

Mr. Romley: I could ask it in that way, based

on the production shown on the schedule. Maybe

that would be clearer.

The Court: The schedules aren't in evidence.

Mr. Romley: I understand that. I haven't of-

fered them. There are some things in, the amount

of the over-run is reflected in these exhibits, all of

them and there has been no testimony yet and I

haven't offered them because I haven't laid the en-

tire foundation. But so far as depreciation, I think

the defendants have a right to insist the net profit

be reduced by the depreciation, or at least I am

sure they would so contend, if they don't make that

contention we wouldn't have to go into it.
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The Court: I am sure that is true, but it was
the form of your question.

Mr. Romley: I will rephrase it, your Honor, and
try to cover it by years.

Q. (By Mr. Romley) : Mr. Jenkins, have you
also seen and examined and taken part in the prep-
aration of Exhibit 13, which is entitled Schedule E,
that shows the production of available timber by
years? A. Yes, sir.

Q. In your opinion was there available for pro-

duction [333] by the Gallagher mill the amount of

timber shown on Exhibit 13?

Mr. Moore: We object to that, if your Honor
please—let me see the exhibit, Mr. Romley. The
amount of timber referred to there, he is asking

for an opinion of this witness. There are written

documents, written contracts, cutting records and
other documentary evidence that will establish what
the figures are, and that is the best evidence and
the oral testimony in that regard from this wit-

ness should be excluded.

The Court: Of course it is very leading to ask

the witness this this way. Certainly he would be

entitled to testify as to what timber would be avail-

able for that mill and its source and all about it,

he can do that, I am going to let him answer, Mr.

Moore, you can cross examine him about it. I think

the real vice of the question is that it is leading.

Mr. Moore: I will incorporate that in my objec-

tion.
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Q. (By Mr. Romley) : I will try to reframe it.

Mr. Jenkins, have you made any calculation seek-

ing to determine the amount of timber that was

available for production through the years from

1959 through the year '73?

A. Yes, sir, I have.

Mr. Moore: I object, your Honor, until we seg-

regate what was purchased in the transaction we are

litigating as [334] compared with future Forest

Service sales.

The Court: He may testify and I assume you

will get to the detail of what lumber he considers

to be available and its source in the process of the

examination.

Mr. Romley: Your Honor, this very exhibit

shows that and when it is finally offered in evidence

we have segregated existing from future timber.

Mr. Moore: It is calling for a legal conclusion

with respect to some eighteen million feet shown

on there, your Honor, which was the subject of one

of the exhibits, I don't recall the number, but the

pooling arrangement. He is asking this witness his

opinion as to whether or not that timber was. avail-

able, that eighteen million feet shown there had

already been cut, sawed, manufactured into lumber

and sold.

The Court: Of course the witness now is being

asked what in his judgment and opinion would

have been available and I am letting him answer.

I am not paying any attention to these at the pres-

ent time.
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Mr. Moore: I assume he was talking about these
figures.

The Court: No, the witness is testifying from
his knowledge of the situation, his experience in

the business and everything else that has been avail-

able. As a matter of fact, charts, insofar as they
relate or supposed to be [335] based on any ex-

isting situation, are to be considered only if they
have a foundation in the evidence, and they will be
disregarded if there isn't a basis in the evidence

for the chart or figure on the chart. But the wit-

ness may testify as to what in his judgment and
opinion would have been available to the mill in

these years in question.

Mr. Romley : Do you have the question in mind,
Bob?

The Witness: I would like it read, please, sir.

(The last question was read.)

Q. (By Mr. Romley) : In your opinion how
much timber was available for production at that

mill during those years? A. Sir?

Q. In your opinion how much timber was avail-

able for production in the Duke City mill, Galla-

gher mill, during those years '59 through '73, in-

clusive ?

A. My opinion is recorded in this exhibit, net

lumber recovery, some two hundred sixty-six mil-

lion

Mr. Moore: I object to his testifying from the

exhibit.
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The Court: I didn't hear the rest of the answer.

The Witness: Two hundred sixty-six million five

hundred sixty-five thousand is the total aggregate.

The Court: It may stand.

Q. (By Mr. Romley) : Now, Bob, getting back

to the question I asked a while ago with regard

to Exhibit 11, Schedule C, [336] based upon your

knowledge of the matter, including your familiarity

with the sawmill purchased by Duke City from

Gallagher, do you have an opinion as to the re-

maining life of that sawmill as of November, 1958 ?

Mr. Moore: May the record show our continu-

ing objection, if your Honor please?

The Court: Very well.

A. Fifteen years or more.

Q. (By Mr. Romley) : Now, with regard to the

planing mill, the same question.

A. The same answer.

Q. And the shop? A. Same answer.

Q. And the dry kiln—or rather lumber shed?

A. Same answer.

Q. Dry kiln? A. Same answer.

Q. There is an item purchased by Duke City

from Gallagher which they had referred to as of-

fice building and equipment. Dealing now for the

present only with the office building as distinguished

from the equipment, do you have an opinion as to

the remaining usable life of that office building as

of November, 1958?

A. In excess of fifteen years.
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Q. And the bimkhouse? [337]
A. The same.

Q. The stacking sticks, foundation spacers and
roof boards?

A. In excess of fifteen years.

Q. The camp? A. The same answer.

Q. Now, with reference to the: carriers and lift

trucks and the trucks, trailers, auto patrols and
Ford pickup, do you have an opinion as to the
remaining usable life of those items of equipment
as of November, 1958? A. Yes, sir.

Q. And how many years ?

A. Considering their condition they should prob-
ably be replaced within a period of three years.

Q. Now, after the three years time, I assume
it would be necessary to replace these later items?

A. Yes, sir.

Q. And when replaced do you have any opinion
as to how long newly replaced or new equipment
would then last?

A. Based on our operating experience and our
company, a period of six years.

Q. Six years? A. Yes, sir.

Q. Then as to the existing items of equipment
I have last enumerated would last for three years
and you replace [338] them then and they were
good for six years you would then have to replace

them again at the end of the first nine years?

A. Yes, sir.

Q. They would presumably last for the other six

years, carrying you into the fifteen years?
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A. They should, yes.

Q. That is based on your own experience, knowl-

edge of your own operation?

A. Yes, sir.

Q. Bob, about the question of net log scale and

net lumber recovery, I think you or some other

witness told us of that term. Net log scale is the

timber as it comes to the mill, is that right*?

A. Would you like me to give an explanation

of what it is?

Q. I am interested in having you tell the Court

what you mean by this question of over-run that

we started to go into and were diverted and how

that is arrived at.

A. Net log scale is the difference between gross

log scale and the assumed defect that is scaled out

of the log by professional foresters, and they have

a very rigid schedule they follow in making deduc-

tions for this defect. It also takes into considera-

tion such factors as kerf, which is the amount of

log that is taken out by the saw and made [339]

into the form of sawdust. That is in general the

net log scale definition. Net lumber recovery, the

definition would be the volume of footage that is

received at the end of the manufacturing operation

after having made deductions for trim allowances

and interior quality and cutting out the defect.

Q. Does the manner and the efficiency of the

operation have anything to do with the relation-

ship of net lumber recovery to net log scale?
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A. Yes, sir.

Q. In what way?
A. An inefficient sawmill will take, for instance,

a circle saw could possibly have a kerf of five-

sixteenths of an inch. An efficient band mill would
have a saw clearance of some five thirty-seconds or

one-half, so out of every five boards you should

pick up an additional board which would increase

your net lumber recovery volume at the end of

your manufacturing operation.

Q. The band mill operation is the more suitable

and more efficient? A. Yes, sir.

Q. And what kind of saw do you have at the

sawmill? A. We have a band saw.

Q. You have a band saw, the better one?

A. Yes, sir. [340]

Q. Generally what has been your experience in

the Nagel mill in taking timber from the Sitgreaves

National Forest, the Chevalon working circle, has

your net lumber recovery exceeded the net log scale

or has it been less than the net log scale?

A. It has exceeded the net log scale.

Q. Have you personally made any check to de-

termine that, Bob? A. Yes, sir.

Q. Have you made a study of any period of time

to determine the amount by which the net lumber

recovery was greater than the net log scale?

A. I might answer your question that our com-

pany has made such a study of the years and they

have taken the volume of net log scale that we have
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paid for and applied the net lumber recovery that

we shipped for each succeeding year and have those

figures, yes, sir.

Q. Have you checked it and particularly with

reference to recent years? A. Yes, sir.

Q. For what years?

A. I think we have been for 1959, '58, '57, '56,

right on back.

Q. Can the difference in the amount, the increase

of net lumber recovery over the net log scale be

expressed [341] percentage^wise?

A. We have made such percentage computations,

yes, sir.

Q. By what per cent has the net lumber recov-

ery during the past three or four years exceeded

the net log scale?

A. I seem to recall a figure of some twenty-nine

per cent, Mr. Romley. That is the figure that is in

my mind.

Q. Do you note from one of these exhibits, I

believe it is No. 9, Schedule A, you have shown

the net log scale and net lumber recovery, that is

correct, is it not? A. Yes, sir.

Q. Do you note there an explanation as to the

percentage used in arriving at the net lumber re-

covery as compared to the net log scale?

A. Yes, sir.

Q. How much was that?

A. Fifteen per cent.

Q. That is less than your experience, is that

right? A. Yes, sir.
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Q. The difference between the excess of the net

lumber recovery over the net log scale is the over-

run, I believe you told us earlier, that is the term?
A. Yes, sir, that is the term.

Q. Bob, you don't recall, or do you, sir, the

exact amount of Duke City Aztec and Gallagher

Aztec and Forest Service Aztec as the same existed

in September or November, [342] 1958, do you, or

are they contained in some records?

A. I obtained it in some way.

Q. Or are they contained in some records. Do
you have some trouble with your hearing?

A. Yes, sir, I am having trouble now.

Q. Normally do you have trouble with your hear-

ing? A. Yes, sir.

Q. In both ears? A. Yes, sir.

Q. To what extent?

Mr. Moore: I don't think that has any relevancy.

This is not a personal injury case, your Honor.

The Court: No, that is proper. The witness

might seem to be hesitating.

Mr. Moore : If he has difficulty with his hearing,

fine, but the percentage of it, whether one ear or

both ears—

—

The Court: I didn't think we were going into

that.

Mr. Moore: That is what I am objecting to.

The Court: I think he is trying to explain why
the witness sometimes hesitates or asks for repeti-

tion. He may properly do that,
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Q. (By Mr. Romley) : You use a hearing aid,

do you?

A. Yes, sir. I think, Mr. Romley, you asked a

question that I did not answer. [343]

Q. Yes, I asked you with regard to the Duke

City Aztec, the Gallagher Aztec and the Forest

Service timber as it existed under contracts in

effect in September and in November, 1958. Do

you have any independent recollection, Bob, as to

what those various amounts are?

A. Yes, sir. I think I can recall from memory

but they probably would be approximate amounts.

Q. We will try to get them more accurate from

another source then. A. Yes, sir.

Mr. Romley : You may cross examine.

Recross Examination

Q. (By Mr. Moore) : Mr. Jenkins, did I under-

stand you to testify to Mr. Romley a while ago that

Mr. Brown was general manager of Nagel Timber

& Lumber Company when he worked there?

A. Mr. Brown had a contract with Nagel Tim-

ber & Lumber Company

Q. Just answer my question. Did you tell Mr.

Romley that Mr. Brown was the general manager

of the Nagel Lumber & Timber Company?

A. That was his title, yes, sir.

Q. Let me read from the transcript of yester-

day's testimony of Mrs. Nagel, her answer appear-

ing on line 7, page 19: [344]
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"Answer: George M. Brown was assistant man-
ager. I can't be sure of it. When he first came there

he was not well enough acquainted with the busi-

ness to be assistant manager but he really did take
hold well and I can't remember when I made him
assistant, but I would say probably '52 or maybe
'53, I am not sure.

"Question: And how long did he continue in that

capacity?

"Answer: Until 1955."

Did you say you and Mrs. Nagel drew 30,000 and
15,000, $45,000 in 1958 and '59, or was that 1959?

A. I think, sir, the figure was about 45,000 in

'58 and about 51,000 is my recollection for 1959.

Q. And was that your compensation?

A. Not necessarily.

Q. Do you draw compensation from the Nagel
Lumber & Timber Company for your services?

A. I do.

Q. Does Mrs. Nagel?

A. I believe she does, yes, sir.

Q. In fact, your partnership agreement under

Article 9, page 4, subparagraph B provides that

the general partners who devote working time to

the business affairs or partnership shall be paid a

reasonable sum as compensation for such [345]

services.

Now, how long have you been in the lumber busi-

ness, since 1951, did you tell us?
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A. 1952 I have been working in the lumber busi-

ness in one phase and another.

Q. Have you ever seen a sawmill that was used

throughout its entire life so you know how long it

is going to last? A. No, sir.

Q. When you say the sawmill of Duke City

would last in excess of fifteen years, how many

thousand feet or million feet are going to be run

through it each year, do you know?

A. As much as it is manufacturing right now

or less, as the timber supply differs.

Q. Do you know when that sawmill was bought

new?

A. I know when it was brought to its present

site, whether it was new or not, no, sir.

Q. You don't know whether it was new or used

when it was moved to Winslow?

A. I believe I know, yes, sir.

Q. Which was it?

A. I think it was primarily used machinery.

Q. It was used machinery when moved to Wins-

low and has been there how long?

A. Some ten years.

Q. What is the average life of a sawmill run-

ning full capacity? [346]

A. I know one that has been in operation for

thirty years.

Q. Is that the average? A. No, sir.

O. What is the average?
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A. I have not made a study of the life of a
sawmill, Mr. Moore.

Q. Upon what do you base your opinion then
when you say this one will last within an excess
of fifteen years?

A. I base my opinion on other sawmills that are
established and have been established and running
in the area.

Q. And been in operation how long?

A. Fifteen years, some of them twenty years,

some thirty years.

Q. Which one do you know of that has been in

operation thirty years? A. McNary.
Q. Is that operated by Southwest?

A. Southwest Lumber Mills, yes, sir.

Q. Been any replacements in it in those thirty

years ?

A. I'm sure there have been, yes, sir.

Q. What about the planing mill, do you know
of a planing mill that has been in operation for

more than fifteen years? [347]

A. Yes, sir.

Q. Where? A. Nagel Lumber Company.

Q. How long has that one been in operation?

A. 1946, I believe this is the fifteenth year.

Q. How much longer is it good for?

A. I have no idea. It is in operation in full

capacity today.

Q. This dry kiln, do you know when that was
built? A. Yes, sir, I am afraid I do.
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Q. When?

A. In 1951 I believe the first one was built.

Q. It is good for fifteen years?

A. I helped build it.

Q. I say it is good for fifteen more years?

A. Yes, sir.

Q. In other words, the sawmill, the planing mill,

the shop, the lumber shop, the dry kiln, office build-

ing, the shed, all of them are good for fifteen years?

A. In my opinion, yes, sir.

Q. It is only the carriers and lift trucks that

are going to wear out quicker, and that is about

three more years you think? Is that what you said,

in your opinion?

A. I said they would in my opinion have to be

replaced within three years, yes, sir. [348]

Q. These stacking sticks, foundation spacers and

roof boards forever?

A. How do you replace a building [349] founda-

tion?

Q. (By Mr. Moore) : Now with respect to this

overrun that you are talking about, is that going

to continue in the future the same as it has in your

operation?

A. We expect it to, yes, sir.

Q. Don't you know as a fact that the Forest

Service right now is revising their method of scal-

ing so that the overrun will be reduced?

A. To 15 percent or thereabouts, yes, sir.



George H. Nagel, et al. 561

(Testimony of Robert T. Jenkins.)

Q. Are they going to get it exact?

A. Oh, no, I doubt that, But that's the figure we
assume they will arrive at.

Q. That's what they are going to try to arrive

at? A. In that general-

Q. Is that your understanding?

A. No, they are going to determine the actual

overrun from these mill scale studies.

Q. But they are making studies right now so

that they may prove the condition and the overrun

will be reduced, that's true, isn't it?

A. Not necessarily, no, sir.

Q. What part of it is not true??

A. That the overrun will be reduced. It's pos-

sible that it may be increased.

Q. Are they making these studies for the pur-

pose of reducing the overrun? [350]

A. They are making the studies for the purpose

of determining the overrun.

Q. That's your information?

A. Yes, sir.

Mr. Moore: That's all.

Mr. Romley: That's all.

Your Honor, I have a rather lengthy witness, I

prefer to start him in the morning if I may.

The Court: Very well. We will recess then until

9:30 in the morning.

(Whereupon, a recess was taken from ap-

proximately 4 :20 o'clock p.m. on May 4th, 1960,

until 9:30 o'clock a.m. on May 5th, 1960. [351]
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May 5, 1960, 9:30 O'clock A.M.

Mr. Romley : If the Court pleases, I understand

that counsel would at this time like to call for cross

examination Mr. Brunell, the right to do which he

reserved yesterday.

Mr. Moore: Mr. Brunell would like to get away

and I told him that I would dispose of him first.

DONALD A. BRUNELL
recalled as a witness herein, after having been pre-

viously duly sworn, testified further as follows:

Further Cross Examination

Q. (By Mr. Moore) : Mr. Brunell, these ex-

hibits, PlaintinV Exhibits 9, 10, 11, 12 and 13?

A. Yes, sir.

Q. It might be well if you had those so that you

could—do you have them or does the clerk have

them, Mr. Romley?

Mr. Romley: I think the clerk has those.

Q. (By Mr. Moore) : Now, as I understand it,

PlaintinV 9, I believe you said you did not prepare

that other than to check the mathematical accuracy

there? A. That is correct.

Q. And number 10, did you prepare that? [352]

A. In fact I prepared the original, it was ad-

justed for some errors which I had made and sub-

sequently I checked the revised copy.
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Q. The items shown on Plaintiffs' Exhibit 10, I
believe under net sales FBM, I believe you said you
took those from the annual reports, Exhibit 7-A, et

cetera?

A. That is correct, rounded to the closest one
thousand feet.

Q. And under "amount" you took that as the

gTbss sale price shown in those annual reports'?

A. No, sir.

Q. What is that?

A. That is the net operating profit.

Q. Well, that's what I meant, the net

A. Adjusted for the salary expense with—prior

to depreciation, put it that way.

Q. And the average per thousand was calculated

from the total board feet sold and the net proceeds

received therefrom? A. Correct.

Q. Did you prepare a gift tax return for the

Nagels when the partnership was set up?
A. I did not.

Q. Did you have anything to do with the figures

which were produced—well, let me ask it this way

:

Mr. Brunell, did you have anything to do with the

[353] preparation of figures to determine the value

of the property when this trust was set up and the

gift tax return filed ?

A. You mean for the gift tax purposes?

Q. Yes. A. No.

Q. I believe that if we do locate it here that

counsel will agree that in the computations made
they used the period of five years as a basis for
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determining value. Now looking at Plaintiffs' Ex-

hibit 10, Mr. Brunell, and using the last five years

from '55 to and including 1959, could you calcu-

late that the total of net sales FBM for those five

years would be 104,595,000?

A. '55 through '59?

Q. Yes.

A. Well, without a quick check I would calcu-

late that to be approximately correct.

Q. And if we take the five years of the alleged

net profit in the column under "amount," that total

would be approximately $1,017,830?

A. That would appear correct.

Mr. Romley: What was that figure?

Mr. Moore: $1,017,830.

Mr. Romley: I'm not sure I got the question.

Will you ask it again so I will see what that figure

represents, please [354]

Mr. Moore: It represents the total in the column

entitled "amount" for the years '55 through '59,

inclusive, the last five years.

The Witness : Do you want me to mark on these

exhibits? I have no other means of calculating?

Q. (By Mr. Moore) : Well, we may be able to

expedite this, Mr. Brunell, if I am over here.

A. The total in the amount for the five years

is approximately $1,018,000.

Q. I had it $1,017,830, and you say approxi-

mately $1,018,000? A. That's correct.
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Q. Now, the weighted average profit on that fig-

ure calculated in the same manner that it was cal-

culated on the exhibit would be approximately

$9.73, wouldn't it

!

A. That's right.

Q. And in the calculation on that exhibit, Mr.
Brunell, for the last five years, I believe the man-
agement fee of $27,000 was not included for two
and three-quarter years of the last &ve years ap-

proximately ?

A. It would not be included in 1955, that is cor-

rect. Neither would it be in 1956 and there would

be three-quarters of it not included in 1957, that's

right.

Q. So it would include only one quarter for '57 ?

A. That is correct. [355]

Q. And the management fee for '58 and the same

for '59? A. Right.

Q. Now, if that were included, and you may not

want to calculate this. If that management were

included for the full five year period, actually it

would reduce that weighted average profit by ap-

proximately 70 cents per thousand board feet. Can

you estimate that to see if that's reasonably accu-

rate? [356]

A. That is correct, that figure.

Q. If that is not included then the weighted

average profit on that exhibit for the last five years

would be approximately $9.03 instead of $11.29*?

A. Figuring it that way, that is correct.
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Q. Let's look for a moment, Mr. Brunell, at

Plaintiffs' Exhibit 11. First tell me as best you can

so I can explain it, if that is possible, what you

mean in accounting by depreciation'?

A. Depreciation is the wasting of an asset

through use, might be the description for it. It is

the fact a new item put into use immediately begins

to wear and in due time lives out its useful life and

is fully depreciated.

Q. This won't be in accountant's language, but

as a practical matter, Mr. Brunell, to apply it to

the books you take away from the profit each year

what is calculated as reasonable depreciation for

that year and theoretically put it over here in an-

other pot to have that money to replace a piece of

equipment when it is worn out?

A. That is in theory.

Q. That is in theory the practical operation of

it. And in theory then, Mr. Brunell, if you have a

piece of equipment that is calculated will last six

years and it is depreciated over a period of six

years, at the end of three years then you have taken

away fifty per cent of [357] it by wear and tear;

in this other pot you have fifty per cent of the

money, a fund equal to fifty per cent of the re-

placement value?

A. That is assuming you are operating on

straight line balance.

Q. Yes. At the bottom of Plaintiffs' Exhibit 11

you have two replacements at the end of three years

and not to get into such minute detail let
r
s look at
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the larger one, the 149,197.50. That is intended, I
assume on this exhibit to represent the depreciated
value of the equipment that was half worn out when
we started this schedule, is that correct?

A. The replacements, whether it was half worn
out or not, I don't know.

Q. I mean theoretically on the replacement
schedule. It was six years, three of it is gone?

A. Three years of it is gone, the balance of it

would be gone at the end of three years.

Q. So that at the end of three years it would
all be gone and to replace it we would replace it

with new ones, wouldn't we?
A. That is correct.

Q. Which would be double this figure?

Mr. Romley: Just a moment, if your Honor
please, I object to the form of the question. No
proper foundation [358] has been laid to show this

witness knows this would be double or any more
than this same figure.

The Court: He may answer.

Mr. Moore: I don't mean to argue with you, Mr.
Bmnell, if I sound that way don't misunder-

stand me.

A. Would you restate your question, please?

Q. (By Mr. Moore) : The figure there repre-

sents the balance of the depreciation of the equip*

ment on a six year schedule, doesn't it?

Mr. Romley: Just a moment, if your Honor
please, I object to that question. That is not the

evidence thus far. The evidence thus far is that
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Duke City took in these items of equipment, these

two groups aggregating $157,000 at those figures,

not at the depreciated book value of Gallagher

when they took over. That is not the evidence. It

is the values they allocated to the equipment them-

selves.

The Court: Counsel is examining about the re-

placements, the particular one in the replacement

list here at the end of three years.

Q. (By Mr. Moore) : Actually that should be

doubled on that exhibit, shouldn't it, Mr. Brunell?

A. It would appear that.

The Court: I didn't hear the answer.

Mr. Romley: I didn't hear it either.

Mr. Moore: He said it would appear that. [359]

The Witness: In reply to his question I would

say__in the first place, I know nothing about this

equipment. I don't know what lives they have on

it. Accordingly I can't tell you whether it will last

six years or three years.

Q. (By Mr. Moore) : I don't expect you to, Mr.

Brunell.

A. The assumption is that the equipment they

acquired at the end of three years will be gone and

will have to be replaced.

Q. With new equipment?

A. With new equipment.

Q. And the new equipment would cost double

half of the depreciated value?
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Mr. Romley: Just a moment, if your Honor
please, again I object. The witness has not been

qualified as to the cost of new equipment.

The Witness: No, you are out of my field there,

I don't know enough about it.

Q. (By Mr. Moore) : I mean on this exhibit,

Mr. Brunell, the way it is prepared, actually that

replacement figure, if you analyze this exhibit,

would be doubled, will you agree with me on theory

that will be correct?

Mr. Romley: I object to that, if your Honor
please, because the witness has already said in re-

sponse to the last question, "I don't know." [360]

The Witness : That's correct, I don't.

The Court: The answer may stand.

Q. (By Mr. Moore) : At the end of nine years

we have on this exhibit exactly the same figure.

How is that arrived at?

A. Did I state in prior testimony that I pre-

pared this schedule?

Q. No, I don't think you did. I am not implying

you did.

A. I don't know how it was arrived at. I only

checked the mathematical amounts.

Q. I didn't ask you in advance if you had pre-

pared this, but I was discussing with you more or

less from a theoretical standpoint, trying to analyze

these replacement values and I concluded they

should be doubled and I wondered if it appears

that way to you?
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A. The assumption is that at the end of six

years you will replace those again.

Q. You are replacing them here with the same

dollar value in this exhibit? A. Correct.

Q. As you had on them at the end of three

years'? A. That is right.

Q. And if at the end of three years that repre-

sented the depreciated value of used equipment on

a six year schedule to [361] replace new equip-

ment, theoretically it would be doubled, wouldn't it?

A. That is correct.

Q. If that is true and we round that out, that

would increase the total depreciable investment by

$300,000 and make it a million one hundred seventy-

four thousand nine hundred twenty-eight instead of

874,928?

Mr. Romley: I object to the question, if your

Honor please, upon the ground no sufficient founda-

tion has been laid to take a higher base than is here

shown. The witness has said, "I do not know that

the cost would be doubled." He said in theory it

may be.

Mr. Moore: He said in theory on this exhibit it

may be and the theory we are discussing, your

Honor.

The Court: In view of the witness' disclaim

about any real knowledge about this depreciation

schedule the objection is sustained.

Q. By Mr. Moore): Let me ask this, Mr.

Brunell. Will you assume for the moment with me

that the depreciation as shown on that schedule
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should be increased by $300,000 and that that is

spread over 266 million plus board feet to get a
per unit rate of depreciation per thousand, it would
actually be $4.38 instead of $3.28, do you agree with
that?

Mr. Romley: Just a moment. I object to that.

It is the same question stated in slightly different

manner, [362] unless counsel avows that he will

bring in evidence to show that there is any basis

for this assumption.

Mr. Moore: We are talking about your exhibit,

Mr. Romley.

The Court: This is a hypothetical question and
this witness has testified as a mathematical expert.

He said he has verified the accuracy of the mathe-
matics. Counsel has given him a hypothetical math-
ematical problem. He said assuming this is some-

thing over a million and you still have this,

mathematically it doesn't work out to such and
such, to that extent it is proper. Strictly as a mat-

ter of mathematics, not of depreciation.

A. Assuming additional $300,000 depreciation

you would have approximately a $4 figure per thou-

sand. Does that answer your question?

Q. (By Mr. Moore): Let's look at Plaintiffs'

Exhibit 12 a moment, Mr. Brunell. Let me ask you,

did you prepare that exhibit? A. No, sir.

Q. You checked just the mathematical computa-

tions ? A. Correct.
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Q. Do you know or have any way of knowing

where the fifty million feet figure came from under

paragraph one where it talks about $3 per thou-

sand?

A. The original source of that? [363]

Q. Yes. A. No, I do not.

Q. Can you tell by looking at that, Mr. Brunell,

whether or not the depreciation that was figured

on 266 million plus feet includes the 50 million feet

at the top of this or is that applied to only 215

million feet?

A. My understanding is, from the mathematical

calculation and checking that, it applies only to the

215 million feet.

Q. So it would appear from the face of the

exhibit that there is 50 million feet there against

which no depreciation is charged?

A. That I couldn't say.

The Court: Do you mean, Mr. Brunell, this

minus depreciation of 874,000 when spread over

total production 266 million plus is not accurate?

The Witness: It is accurate, your Honor, to the

328, assuming the 874,000 spread over the 266. His

question regarding paragraph one, the $3 and the

4.33, I don't know if depreciation was considered

in that calculation or not.

The Court: Was it only figured on the 215 mil-

lion in paragraph two?

The Witness : As far as this depreciation spread

over 266 million feet, yes.
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Mr. Romley: I had the same problem the Court
had in mind in this matter, if it hasn't been clari-

fied it should be. [364]

The Court: It isn't as far as I am concerned

as yet. [365]

Q. I don't know, Mr. Brunell, let me ask you
to assume with me a moment.

Assume that the correct depreciation is four

thirty-eight instead of three twenty-eight.

A. Right.

Q. And assume the four thirty-eight is not

charged in that exhibit against the fifty million

net figure. Then where it does show four thirty-

three per thousand with a profit in fact would
show five cents per thousand loss, wouldn't it?

Mr. Romley: Now, just a minute, I object to

the form of the question and it has no probative

value. He's asking him to assume one figure that

he has already said is not accurate. He said it would

be approximately four dollars and not four dollars

thirty-eight cents, and I think it is confusing and

misleading, your Honor.

The Court: I think it is confusing and actually

it's a matter of

Mr. Moore: We can actually calculate that, we
will show that, your Honor.

Mr. Romley: We have a calculator if counsel

wishes the witness to have it for these calculations,

we can send for it.
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Q. (By Mr. Moore) : Now, Mr. Brunell, I be-

lieve you agreed a moment ago on certain calcula-

tions with reference to Exhibit 10 that if we used

the last five years and the $27,000 figure, [366]

that we discussed that was not included in certain

years? A. Correct.

Q. That the net profit there would come down

to approximately $0.03? A. That's correct.

Q. Now, looking at the bottom of Exhibit 12,

and assuming as we did the last five years with

the profit before depreciation of $9.03, and assume

with me if you will that the corrected depreciation

would be four thirty-eight instead of three twenty-

eight, then will you agree that the net profit per

thousand would be $4.65 instead of $8.01 as shown

on Exhibit 12?

A. With those assumptions, yes.

Q. Now, there is just one or two other items

here with respect to those exhibits I wanted to

ask you about.

Refer to Exhibit 10, please, and let me have the

7 series. Now, Mr. Brunell, let me hand you Plain-

tifiV Exhibit 7-E, is the report for the year ending

December 31st, 1956. Does that report show that

plaintiffs paid out interest, $13,673?

Mr. Romley: As you answer the question will

you please indicate what page it is on so that we

can later come back to it readily?

A. On page marked 1956-18, under the heading

of "other expense, interest," $13,673.11. [367]
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Q. In the calculation shown on Exhibit 10 does
that $13,673 appear as a charge against profits?

A. It does not.

Q. Also, Mr. Brunell, in the 1956 report does
that show bad debts, $4,778? A. It does.

Q. Was that figure taken into consideration

A. It was not.

Q- in the calculation on Plaintiffs' Exhibit
10? A. It was not.

Q. Now, let's look at 1957.

Mr. Romley: Is that the year end for '57?

Q. (By Mr. Moore) : In either of those exhibits,

I don't know which one it is, would you look and
see if there is interest charged of $24,687 ?

A. In the reports combined there is an interest

charge of $24,687.60.

Q. Was that figure taken into consideration in

the computation made on Plaintiffs' Exhibit 10?

A. It was not.

Q. Look at the year 1958. In that report for

the year ending December 31st, 1958, is there an
interest charge of $12,479?

A. That's correct.

Q. And is there a bad debt charge of $2,100?

A. That is right. [368]

Q. Are either of those figures taken into con-

sideration in the computation made on Plaintiffs'

Exhibit 10? A. They are not.

Q. Now, while we are talking about these things,

Mr. Brunell, just a couple of items I want you to

look at for me, please. The report for the year
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ending 1955, what I want yon to look at there, Mr.

Brunell, in that report is the depreciation schedule

with respect to the dry kiln and saw mill num-

ber 2. A. All right,

Q. What was the value shown there on the dry

kiln?

Mr. Romley : Will you again please give us the

page so we can see?

A. Which value do you want?

Q. (By Mr. Moore) : At the beginning of the

year.

A. You want the cost less depreciation, you

want the cost

Q. Well, what's shown there?

Mr. Romley: Well, now, mil you please tell me

what page you are on so I can try to follow?

A. All right, 1955-15. The dry kiln showed the

cost of $59,230.06.

O. (By Mr. Moore) : Now, what does it show as

charged off for depreciation on that unit that [369]

year? A. $28,836.81.

Q. Now, saw mill number 2, what does it show

as the cost or the value at the beginning of the

year and what depreciation is charged off?

A. At the beginning of the year it shows a cost

of $14,178.12, with additional acquisition of $40,-

257.15.

Q. Could you calculate approximately the total

of those two figures ? A. That is right here.
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Q. It is there? A. $54,435.27.

Q. That's the total cost as far as that report

shows of saw mill number 2?

A. That's correct.

Q. What was the depreciation charged off that

year against it? • A. $11,936.96.

Q. Now, Mr. Brunell, with reference again to

Plaintiffs' Exhibit 10, that first column I believe

you have already told us shows the total net sales

by the plaintiffs during each of those years?

A. Correct.

Q. And there are none of them as high as thirty

million feet, are there?

A. Not sales, no sir. [370]

Q. You told us, I believe, that 1957 the report

showed a loss on the report? A. Correct.

Q. And I believe you said something about that

was the year of the fire?

A. That is right. The year of the fire was '56;

however, they were sawing fire-damaged timber dur-

ing '57.

Q. How did the fire—or if I understood you,

did I understand you correctly to mean that the

result of the fire was this loss or that the fire

caused this loss?

A. The fire caused—they had to move in, they

were required to move in and work this fire-

damaged timber. It was damaged, stained and so

forth. As a result of a low grade of timber and a

low grade of lumber which, of course, their net

recovery per thousand is not as great. They were
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forced, actually the high volume there, they were

forced in order to salvage what was in the way of

merchantable timber to go in there and get it out

in a hurry.

Q. Did the fact that they were, if this is a fact,

that they were cutting Aztec timber at a higher

stumpage contribute at all to that loss?

A. I don't think so.

Q. You attribute it all from your knowledge of

the records and the situation to the fire?

A. I do. [371]

Q. At least the fire was a hazard in 1957 as far

as the plaintiffs' operation is concerned?

A. That's correct.

Q. What I want to ask you about with respect

to those, Mr. Brunell, is one at a time if you want

to lay them over there, or if I can hand them to

you one at a time it will help.

A. Sure, hand me the one you are interested in.

Q. Let me hand you Plaintiffs' Exhibit 7-1,

being the report for the year ending December

31st, 1959. And tell me if—I don't know which page

this is on. It's the total logs sawn and lumber from

the saw mill.

Mr. Romley: The total what?

Mr. Moore: It's a new word that I find in this,

logs sawn.

A. Logs sawn, 23,664,160.

Mr. Romley: What page are you reading from?
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A. It's page 1959-8.

Q. (By Mr. Moore) : Logs sawn, 23,664,160?

A. Right.

Q. And right beneath that is underrun?

A. That is correct.

Q. 1,242,248? A. That's right.

Q. What does undernm mean? [372]

A. That's a counter to overrun. It means they
actually recovered less from the log as I see it.

Q. In other words, for that year there was a

million feet undernm instead of a 15 percent over-

run as estimated in these exhibits, is that correct?

A. That's correct.

Q. Now, let's look at 1958 and look for the same
thing. A. It's on page 1958-7.

Q. Lows sawn? A. 21,877,500.

Q. And you have an overrun of 122,000?

A. You have an undernm— no, an overrun,

122,000.

Q. And what, under the column "lumber from
saw mill," what is that figure? A. 21,999,870.

Q. Would you say that six-tenths of one percent

overrun would be approximately correct or is it

undernm ?

No, it's an overrun.

A. That's an overrun.

Q. Approximately six-tenths of one percent?

A. That's approximately correct.
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Q. Let's look at 1957, looking for the same thing.

I don't know whether the total will be in the last

one or whether you will have to look at both of

of them.

A. We will have to look at both of them. [373]

Q. What I want to get, Mr. Brunell, is the total

logs sawn for the year 1957.

A. Those figures, Mr. Romley, are on page 1957-5

in the September 30th report, and 1957-20 in the

December 31st report.

Mr. Romley: Thank you.

A. Total logs sawn, 25,562,840 feet.

Q. Now, lumber from saw mill, what was the

total?

Mr. Romley: Lumber from where?

Mr. Moore: Lumber from saw mill.

A. 25,897,609 feet.

Q. (By Mr. Moore) : Now, would you say, Mr.

Brunell, that that represents approximately 1.3 per-

cent overrun?

A. With an overrun of 334,769 feet.

Q. But the percentage would be approximately

1.3 ? A. That's correct.

Mr. Romley: What percentage did you say?

Mr. Moore: 1.3.

Q. (By Mr. Moore) : Now, let's look at 1956,

Mr. Brunell.

Give us the page and the total figure in the

column "Logs sawn," in 1956.

The Court: What exhibit is this?
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Mr. Moore: This is for the year ending 1956,
the report.

The Court.: I think if you would use the exhibit

number [374]

Mr. Moore: This is Plaintiffs' Exhibit number
7-E. Maybe I didn't do some of these others, your
Honor. Would it help if I gave them?
The Court: I think the record can show that on

this testimony about underrun and overrun the

witness began with 7-1 and has worked back and is

now at 7-E, and has taken all the exhibits in order.

Mr. Moore: Thank you.

Q. (By Mr. Moore): Do you find that, Mr.
Brunell ?

A. Yes, sir, that's on page 1956-22.

Q. And what is the total figure of logs sawn?
A. 21,317,290.

Q. And what is the total figure of lumber from
the saw mill? A. 21,665,124.

Q. That is an overrun of 347,834?

A. Correct.

Q. Or approximately 1.6 percent?

A. Correct.

Q. Mr. Brunell, I don't find it here. Do you re-

call which exhibit, Plaintiffs' 9, 10, 11, 12 or 13

shows that the calculation was based upon an aver-

age of 15 percent overrun?

Do you recall that being used?

A. I believe it's 9.

Mr. Romley: Yes, it is 9. [375]
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Q. (By Mr. Moore) : Yes, that appears on the

face of it. The calculations then on Plaintiffs' Ex-

hibit 9 under "net lumber recovery" is based upon

a calculation containing an average overrun on net

log scale of 15 percent'? A. Correct,

Mr. Moore: May I have just a moment, if the

Court please. That's all, Mr. Brunell.

Mr. Romley: May I have just a moment, your

Honor ?

The Court: Surely.

Redirect Examination

Q. (By Mr. Romley) : Mr. Brunell, did you

hear the testimony yesterday with regard to a defi-

nition of the terms "net lumber recovery, overrun,

and net log scale," and the use of the term "gross

log scale"? A. I did.

Q. Do you know that there are terms in the in-

dustry denning or constituting the gross log scale?

A. Yes.

Q. And also the net log scale? A. Yes.

Q. I believe the testimony yesterday was that

payment was made on a net log scale basis?

A. I believe that's correct. [376]

Q. Is the net log scale on which payment is made

a lesser figure than the gross log scale?

A. I am not a lumber expert, but I would as-

sume it is.

Q. These percentages about which, and these

figures about which Mr. Moore last examined you,
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do you know whether those are on gross log scale

or on net log scale?

A. I would assume they were on net log scale.

Q. You are assuming that in his questions?

A. I don't know.

Q. You don't know? A. No.

Q. If those are either in gross log scale entirely

or gross log scale in part and net log scale in part,

then your basis is the assumption they no longer
exist insofar as those lower percentages are con-

cerned ?

A. My assumptions are only on the figures pre-

sented me.

Q. I see. I want to go back at the outset to this

figure on Exhibit 12, concerning which some con-

fusion exists. That is Schedule D, Exhibit 12. Mr.
Moore asked you—do you have it there—asked you
with regard to the number of feet on which certain

computations were made. You see the figure near
the bottom of the page of $3.28 per thousand?

A. Yes, sir.

Q. Was that figure arrived at spreading the de-

preciation of 874,000-odd dollars over the 215 mil-

lion feet he referred [377] to or over the 266

million ?

A. That was arrived at by dividing the 874,928

dollars assumed depreciation over production of

266 million five hundred sixty-five feet.

Q. Just as the exhibit states?

A. Just as the exhibit states.
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The Court: Mr. Romley, this witness has dis-

avowed anything about this exhibit except the math-

ematics. I think the proper question should be how

did you verify the 328, but these figures are not his,

the 874,000 and 266, and I am not placing any re-

liance on them upon his testimony. As a matter of

fact, they are not in evidence as yet. I think prop-

erly the question should be directed to a mathe-

matical calculation, because that is all he purports

to have done with them.

Q. (By Mr. Romley) : Are these mathematical

calculations as shown in this exhibit correct?

A. They are correct.

Q. With regard to Exhibit 12, Mr. Moore asked

you if you knew the source of the 60 million six

hundred sixty-two thousand feet shown under Item

1, Duke City Aztec, you answered in the negative.

Will you look at Exhibit 9, which is Schedule A.

Is that the same figure shown under 1-A?

A. That is correct. My question from Mr. Moore

was the original source, [378]

Q The original source, Mr. Brunell, you told

Mr
'

Moore that you included a $27,000 item for

management expense in the last two and one-fourth

years, namely, the last quarter of '57 and all of

'58 and '59, that much per year?

A. That is right.

Q It was not included in the two and three-

quarters prior years of the five year span he men-

tioned? A. It was not.
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Q. Was the partnership in existence prior?

A. It was not.

Q. Was the management expense during those

prior years included in the figure shown on these

exhibits?

A. Yes, management expense they had for sales

manager and superintendent also.

Q. Exhibit 10 is entitled operating profit of the

Nagel mill before deducting depreciation.

A. That is correct.

Q. Normally in stating operating profit, do you

take into consideration the items for bad debts and

interest? A. As a practice I do not.

Q. Is that why those figures are not shown on

Exhibit 10?

A. Those are considered in the nature of mis-

cellaneous and financial expense and not a part of

operation.

Q. Do these items then, are they reflected in any

way in the net profit of the operation per thou-

sand? [379] A. No.

Q. I don't state that question too clearly.

A. If I understand your question they are not.

Q. They are not. I believe it is your testimony

you do not know what the replacement cost of these

items that were to be replaced on Schedule 11, Ex-

hibit 11 are? A. That is right.

Q. If the replacement cost was as shown on this

exhibit, then the exhibit is correct in that respect

oi correctly extended?
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A. Yes, they are correctly extended.

Mr. Romley: That is all.

Recross Examination

Q. (By Mr. Moore) : Mr. Brunell, just one ques-

tion to clarify a point that may be clear. Prior to

October 1st, 1957, there was nothing shown in the

books or in these reports, Plaintiffs' Exhibit 7 and

following to show any compensation to Mrs, Nagel

or any of the owners of the business?

A. None to Mrs. Nagel. However, I think Mr.

Jenkins drew a salary prior to his becoming an

owner of the business.

Q. Prior to 10/1/57, the date when the partner-

ship was created, I believe that is correct?

A. That is correct. [380]

Q. There was no compensation to any of the

owners of the business? A. None whatever.

Mr. Moore: That is all.

Redirect Examination

Q. (By Mr. Romley) : The owners at that time

were only Mr. and Mrs. Nagel?

A. That is correct.

Q. Only Mrs. Nagel working?

A. That is correct.

Mr. Romley: That is all.

The Court.: I have one question, Mr. Brunell,

Mr. Romley brought it up. Did I understand you

that in order to accurately determine net profit you
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would have to deduct from these figures on Exhibit
10 for identification the interest and the bad debt
accounts ?

The Witness: Yes, sir.

The Court: And the depreciation?

The Witness: That is correct, in determination
of net profit.

The Court: What you have done here is show
the operating profit before deducting depreciation

and the other exhibit purports to show the depre-
ciation per thousand?

The Witness: That is correct. [381]

The Court: Are there any other amounts that

would have to be deducted before you would get

the net profit other than the interest and bad debts?

The Witness: No, sir, it would require deduc-
tion, these figures would require deduction of de-

preciation, bad debts, interest and other miscella-

neous expenses not relative to the operation of the

mill.

The Court: Thank you.

Mr. Moore: As far as we are concerned, Mr.
Brunell may be excused. [382]

Mr. Romley: At this time and as a part of the

plaintiffs' case we wish to read in evidence Trom
the deposition of Maurice Liberman as an adverse

party from Volume IT, Mr. Moore, beginning at

page 352, line 2, the following questions and an-

swers, on December 21, 1959.
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The Court: I will ask the Clerk to mark for

identification Volume II so it will be in the record.

(Plaintiffs' Exhibit 14 marked for identifi-

cation. )

Mr. Romley: Reading from Plaintiffs' Exhibit

14 for identification, beginning page 352, line 2,

being the deposition of Maurice Liberman as an

adverse party:

"Question: Now, Mr. Liberman, when you were

talking with Mrs, Nagel and Bob Jenkins in the

Nagel Lumber Company office on September 20,

1958, you were contemplating at that time acquir-

ing on a fifty-fifty basis, if a deal could be nego-

tiated, a going business, isn't that right, a going

business, being that of the Arizona Timber, or

Arizona Lumber & Timber Company?

"Answer: Yes.

"Question: And you were contemplating, or pre-

suming, at least, that that business would and could

be operated by the new owners, you and Nagels, at

a profit, isn't that right, sir?

"Answer: I expected it, yes.

"Question: You expected it too, both of you

did? [383]

"Answer: Yes.

"Question: And you entered into this agreement

with the Nagel Company in that expectation that if

you could acquire the business you could operate

it and make a profit?

"Answer: Like any other business, you can make

a profit or a loss, I couldn't predict.
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"Question: Well, you couldn't predict it, true,

but at the time you acquired it, or at the time you
were talking with the Nagels about acquiring it

together with a fifty-fifty basis, you expected that

if you did so, you would make a profit from the

operation of that business, that's true, isn't it?

"Answer: Any transaction I make, I expect to

make a profit, but sometimes I have losses, too.

"Question: But in this particular transaction,

as distinguished from any transaction that you
mentioned, in this particular transaction that you
were to enter into with the Nagels on a fifty-fifty

basis, at the time you made that deal you expected

to make a profit, didn't you?

"Answer: This transaction is like any other

transaction.

"Question: Now will you answer my question?

"Answer: I expect always to make a profit, but

like in any business, I can't predict if we are going

to finish out with losses or profits.

"Question: Well, I realize that, sir, any more
than [384] any of us can predict anything, but at

the time you were negotiating with the Nagels, or

the two of you going in on this fifty-fifty basis

—

you understand what I mean, on September 20?

"Answer: Yes, sir.

"Question: At that time you both felt that the

Arizona Timber Company was being operated at a

profit, isn't that right?

"Answer: I didn't know.
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"Question: Well, you expected that it was, didn't

you?

"Answer: Mr. Romley, as I tell you, any trans-

action, business transaction that I make, I expect

to make a profit, but it's a hazard. It's like any

business, we have profits and losses.

"Question : Yes, but you don't enter into a trans-

action if you think it's going to be a loss, do you?

"Answer: No.

"Question : You enter into those transactions that

you think will realize a profit, that is right, isn't it?

"Answer: Any transaction I make, I expect to

make a profit, like any other transaction, but it's

possible it can have a loss, too.

"Question: And in this particular transaction,

you entered into it with Mrs, Nagel in the expecta-

tion and hope that you would make a profit? [385]

"Answer: I couldn't predict prices, I couldn't

predict anything; how could I know that I'm going

to have a profit?

"Question: I'm not asking you if you knew, sir,

I'm asking you if it isn't true that you entered

into this agreement with the Nagel Lumber & Tim-

ber Company in the expectation that if the pur-

chase was consummated you could operate the busi-

ness, a going business, as you say, at a profit.

"Answer: Mr. Romley, we have cost factors and

we don't know, and labor factors, and intangibles,

and we never know if we are going to have profits

or losses, and that is every businessman's chance.
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"Question: Well, if you had known that this

business would be operated at a loss, you wouldn't
have entered into a fifty-fifty deal, would you?
"Answer: No.

"Question: That's true, isn't it?

"Answer: Yes, sir.

"Question: So if you had anticipated or ex-
pected that this business would result in a loss if

you acquired it, you again would not have entered
into it, isn't that true?

"Answer: I had

"Question: Just please answer my question 'yes'

or 'no,' and then explain it if necessary.

"Answer: Would you restate the question? [386]

"(The question was read.)

"Answer: I would have entered in it because I
had timber to be cut there, and I had a substan-
tial investment in the timber, and I had to have
a mill to take care of it.

"Question: But this transaction at the time you
entered into it, you expected, but couldn't predict

definitely, would result in a profit to you and the

Nagels, isn't that correct, sir?

"Answer: Yes, sir.

"Question: From the operation of the concern
as a going business, isn't that correct, sir?

"Answer: I don't know.

"Question: But you expected it?

"Answer: Yes, sir."
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That takes it through to the end of the deposition.

Mr. Moore: Wei object to it, I didn't object to

the reading of it, your Honor, but I do object to

its admissibility in evidence. I assume it is offered

on the theory of an admission, but it is all predi-

cated on the first question Mr. Romley read: "If a

deal could be negotiated." And there never was a

deal negotiated between the plaintiff and the de-

fendant with reference to the operation of a going

business, and the plaintiffs' evidence conclusively

establishes that fact.

The Court: The objection is overruled. The por-

tion [387] read may stand in the record.

Mr. Romley: Does your Honor have before you

the questions and answers to the interrogatories?

I wish to read from that.

The Court: They are here. I have them now.

Mr. Romley: Page 11 of the interrogatories,

your Honor, Interrogatory No. 17. We now offer

in evidence or read into evidence Interrogatory No.

17 proposed by the plaintiffs to the defendants and

the answer thereto by the defendants next in order.

First, as to the Interrogatory 17, at page 11.

The Court: Page 11?

Mr. Romley: Of the Interrogatories, your Honor.

Mr. Moore: He is referring to page 11 of the

answers which quotes the interrogatory.

Mr. Romley: That is right. We can take it all

at one time. Interrogatory 17 as it appears on page

11 of the answers to the interrogatory, am I right,

Mr. Moore?
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Mr. Moore: Excuse me just a moment, Mr.
Romley.

(Plaintiffs' Exhibit 15 marked for identifica-

tion.)

Mr. Moore: What part of it are you offering?

Mr. Romley: I am going to read the entire in-

terrogatory and the entire answer. May I proceed,

Mr. Moore?

Mr. Moore: We object on the groimd that I

don't see any materiality or relevancy or in the

schedule attached to [388] it to any issue in this

case.

The Court : Where is the schedule ?

Mr. Moore: The schedule is on the back. It is

marked on the bottom schedule in answer to inter-

rogatory 17-A.

Mr. Romley: I have had marked Plaintiffs' Ex-

hibit 15 for identification a copy of that schedule,

which I will offer in evidence.

Mr. Moore: We object further on the ground,

your Honor, that calls for information furnished

to an insurance company for evaluation for the pur-

pose of obtaining use and occupancy insurance. It

is not material or relevant to any issue in this case.

Mr. Romley : I think the proper procedure would

be for me to read the question and the answer and

have counsel make such objection as he wishes so

that the record may be complete.

The Court: No, I think the objection is appro-

priate now. The thing that bothers me is—I am
reading the particulars—"Have there ever been fur-

nished to insurance company or other organization
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and so on any statement ." Then the 17-A sched-

ule. I don't know what that has to do with the de-

fendants.

Mr. Romley: This schedule 15, if your Honor

please, is a schedule prepared by the defendants.

The Court: I am guessing at that, but the ques-

tion [389] asked him is if any had been furnished,

didn't say by you or on your behalf and what I

want to know is is there any contention that this

schedule is not prepared by or on behalf of the

defendants.

Mr. Moore: This schedule, if the Court please,

was prepared by Mr. Cavanaugh, the comptroller,

because the Court ordered us to answer interroga-

tory No. 17. And this calls for copies of financial

statements and so forth furnished to insurance com-

panies for insurance purposes, covering the Galla-

gher properties.

The Court: Well, I think I understand there is

no contention it is not prepared by or on behalf

of the defendants.

Mr. Moore: This was prepared—I will have to

check to be certain of my answer to the Court. This

particular one was prepared in response to the an-

swer to the interrogatory, but I can check in just

a second, if the Court will permit me.

Mr. Romley: I believe it is correct that at the

time it was prepared by Mr. T. S. Cavanaugh, Mr.

Cavanaugh at that time was the comptroller for

the defendant, your Honor, on May 7, 1959, as the

exhibit shows. [390]
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Mr. Moore: To clarify the record, if the Court
please, I am advised by Mr. Cavanaugh that this

schedule that we are talking about was prepared
for submission to an insurance company and was
submitted and before insurance was taken out, at
the direction of Mr. Liberman, the net profit shown
there was cut in half and that was an estimate.

But it was prepared by Mr. Cavanaugh for deliv-

ery to an insurance company agent in determin-
ing use and occupation insurability, I assume, or

amount.

The Court: The objection will be overruled, the

questions and the answers may be read.

Mr. Romley: Interrogatory 17 is as follows:

"Had there been furnished to an insurance com-
pany or any other organization or person for in-

surance purposes any financial statements, profit

and loss statement, or other data covering the Gal-

lagher properties which establish or estimate or

purport to establish or estimate profit and loss,

operating expense or general accounting informa-

tion with respect to the Gallagher properties. If so,

state for each such document the following: a. The

date or dates and the contents thereof."

The answer below: "May 7th, 1959. Contents, see

schedule answering interrogatory 17-A." Which is

Exhibit 15 for identification, and which I now offer

into evidence, your Honor. [391]

The Court: Well, it's already in as part of the

interrogatories.



596 Maurice Liberman, et al. vs.

Mr. Romley: All right.

"B : The person preparing same."

"Answer: T. S. Cavanaugh, Albuquerque, New

Mexico."

"C : The person to whom furnished."

"Answer: John Edsel."

"D. The person now having possession of the

same or any copies thereof and the present location

thereof."

"T. S. Cavanaugh, Albuquerque, New Mexico."

We next offer to read in evidence, if the Court

pleases, interrogatories propounded by the plaintiff

to the defendants, numbered 33 and 34 as the same

appear on page 15 of the answers to the interroga-

tories.

Mr. Moore: We have no objection.

The Court: They may be read.

Mr. Romley: Interrogatory 33: "What timber

cutting contract did defendants acquire in the pur-

chase of the Gallagher properties?"

"Answer: See schedule answering interrogatory

number 33 and 34." A copy of which, your Honor,

is Plaintiffs' Exhibit 16 and I offer it in evidence.

The Court: Mr. Romley, the only objection I

have to marking these, we have the answers to the

interrogatories here. Actually the exhibit without

the questions and the [392] answers are unintelli-

gible, I think we are just actually getting some-

thing in the record unnecessarily. It doesn't make

too much difference, but I think you have to, if
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you just consider the exhibit itself, you wouldn't

know what it is. You'd have to read the question

and answer, and you are getting that in and it's

already in as part of the interrogatories.

Mr. Romley: I take it it's not necessary to read

the contents of the schedule, or exhibit into the

record.

The Court: May it be stipulated that the sched-

ules which are part of the answers to the inter-

rogatories that the Court permits to be read, that

they may be treated as though they were read in

evidence ?

Mr. Moore: Certainly, I don't see any necessity

of encumbering the Court Reporter's record with

all of them. As far as we are concerned, your

Honor, I will stipulate that on this one, where I

had no objection, that he may merely offer inter-

rogatory number 33 and 34 and schedule attached

answering interrogatory 33 and 34, and that that

will suffice to have it in evidence for all purposes.

The Court: Very well.

Mr. Romley: Then with that understanding,

your Honor, I will just read interrogatory 34, it's

very brief.

"For each of such contracts," the timber cutting

contracts, "state the stumpage price and the quan-

tity of timber remaining to be cut at the date of

such acquisition." [393] And the answer thereto:

"Same as above," namely see schedule answering

interrogatory number 33 and 34 which is contained

in the answers, and also in the exhibit. Now, I
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think further, if your Honor pleases, in line with

what the Court has said about matters perhaps not

being entirely intelligible without some further ref-

erence to other pertinent data, I think it impor-

tant in connection with the interrogatory number

17 that I earlier read that I consider the prefatory

note appearing on page 1 of the interrogatories

in which the term "Gallagher properties" is denned

because there is reference in the interrogatory to

the Gallagher properties, and may that be consid-

ered as having been read in evidence, Mr. Moore?

Mr. Moore: I have no objection.

The Court: Very well.

Mr. Romley : Now, I would at this time, if your

Honor pleases, like to call to the attention of the

Court that Exhibit 9, being schedule A, item 2-A,

referring to the uncut Gallagher Aztec under ex-

isting contracts, and 3-A, uncut Forest Service

timber under existing contracts, that those items

aggregate 34,087,000 square feet as shown on Ex-

hibit^34,087,000 board feet and as answered in the

interrogatories rounded off to the nearest figure

they actually are 34,086,173 board feet, so it's only

127 as the testimony shows.

That then is the 2-A and 3-A identification for

that exhibit taken from the answers to interroga-

tories 34 and 35. [394]

The Court.: May I look at something just a

minute?

Mr. Romley : Yes, your Honor.
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The Court: Can you show me on the schedule
answering; 33 and 34 where the 15,000 and the 18,-

000 are?

Mr. Romley: The Forest Service comprises, on
the schedule, your Honor, the Promontory unit and
the Duran unit. The Promontory unit is shown as

14,429,230 and the Duran, 4,422,390. Those come to

the 3-A item of 18,852,000. I believe that's correct.

They come exactly to 18,851,620 rounded off to

18,852,000.

The Court: I see them now. The 15,000,000 is

the two Aztec figures'?

Mr. Romley: That is correct, your Honor, yes.

The Gallagher Aztec.

Mr. Moore: The only objection that I have to

that, your Honor, those figures are correct as of

the date of the execution of the contract Novem-
ber 6th, 1958. They are not correct as of January
or March, whenever it was that the plaintiffs say

they attempted to exercise an option. And further-

more, in Mrs. Nagel's deposition which I will offer

later—the exact page and number I can't recall

—

that she testified that she would not be entitled

under her interpretation to any profits prior to the

time that she actually attempted to exercise her

option. That's my [395] recollection in substance.

I want to make clear these figures are correct as

of November 6th, but they are not correct as of the

time the plaintiffs' rights, if any, attach.

Now, we can, we do have—I don't have it at my
fingertips, but we do have available information
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which I can, I believe, dig out so that we could

stipulate with Mr. Romley as to the exact footage

as of March 1st, 1959.

That is exact footage of remaining timber that

was acquired to be cut. It might be that we could

work it out, but I haven't worked out in January

because

Mr. Romley: May I inquire of counsel if his

figures will show what had been cut between No-

vember 6th, '58, and December 23rd, '58, when Mr.

Jenkins first sought to get the information upon

which he would exercise or decline later to exercise

his option?

The Court will recall on December

The Court: Well, I think we are getting into

something here that is

Mr. Romley: We probably can cover by stipu-

lation.

The Court : I don't think you can get two dif-

ferent theories, and you are supplying the figures

that you think fit your theory and I'm sure Mr.

Moore is going to supply the figures that he thinks.

Actually we have got kind of a three-step question.

First: Is the Court going to find or hold that

there [396] is any legal basis for recovery of any

profits ?

Second: Were there any profits to be recovered?

And then the third, what were those?

And necessarily the third one is always some-

thing that each side has to do its very best and put

its contentions in, and the Court has to then try to

solve it justly if you get that far from the respec-



George E. Nagel, et al. 601

tive contentions of the parties. I can say right now
that if I was going to wait for you two men to

agree on a set of figures it couldn't be done, because
your fundamental theories are different.

Right away Mr. Moore wanted to get something
into January and you want to. go hack to November.
And that's where the difference would be. I think

we'd better let you each go ahead and present your
figures that you contend will support your theory.

Mr. Moore: Subject to the objection I made,
your Honor, the figures as of November 6th are

correct.

The Court: The record may show your objection

and it will be considered as and when Exhibit

Number 9 is offered.

Mr. Romley: If the Court pleases, now, I appre-

ciate that this exhibit I am about to refer to is

in evidence, Plaintiffs' 6. And I am reading from

it only for the purpose of making the point as a

basis for an offer at a later stage of Exhibit 9. I

have Exhibit 6, perhaps your Honor would like

to see that. We will dig out our copy. It is the

so-called [397] pooling agreement dated July 30th,

1957. I merely direct the Court's attention to the

recital therein appearing over the signature of the

defendants as well as the Arizona Timber Com-

pany, that Duke City on that date was the owner

of 62,505,000 feet log scale of timber which, with

regard thereto, I think that perhaps we can stipu-

late 1—I spoke to counsel this morning about it

—
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that that 62,505,000 feet of timber, net log scale,

was timber that, on that day, July 30th, 1957, was

Aztec timber owned by the defendants.

Am I correct, Mr. Moore?

Mr. Moore : That's correct.

Mr. Romley: And further that with regard to

that 62,505,000 feet of Aztec timber, none of it had

been cut prior to November 6, 1958.

Is that correct, sir?

Mr. Moore: Now, we are getting into a very

peculiar situation, if the Court please. This agree-

ment that Mr. Romley has referred to constitutes

either a pooling agreement or an exchange of an

undivided one-half interest of the defendants' tim-

ber for, in exchange for or for an undivided one-

half interest in an equivalent amount of timber

owned by the—the contracting party, I believe, was

Arizona Timber Company. The only factual thing

that I think is true, and I don't want to belabor

what the facts are, I have serious debate with the

legal interpretation which Mr. Romley is coming

to. [398]

The facts are that as of November 6, 1959, under

another agreement, the milling agreement, August

9, 1957, a certain number of feet of timber had

been cut. This pooling agreement provides that not-

withstanding the exchange in ownership, each party

would be required to pay, would be required to

make all payments and meet all obligations with

respect to the timber or timber cutting rights of
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which it was the owner prior to such exchange.
[399] The timber that was cut was timber which
Arizona Timber Company was obligated to make
the payments, the 62,506,000 feet of Aztec timber
that was involved in this exchange and pooling
agreement theretofore owned by Duke City Lum-
ber Company and under this agreement Duke City
Lumber Company remained obligated, according to

the last paragraph, that had not been cut on No-
vember 6th, 1959. Those are facts and I stipulate

to the facts, but when we get to the legal conclu-

sions he is coming to on Exhibit 9, that is when
we part our ways.

Mr. Romley
: May I suggest this, if your Honor

please, for the purpose of our discussion here or

offer here and to make clear exactly the stipulation,

that we consider for the moment that the 62,505,000

feet of Aztec timber on July 30, 1957, as belonging

to Duke City, we agree are located on "X" acres

and a comparable number of actually 65,000,000 as

recited later, owned by Arizona Timber Company,
are located on "Y" acres. Can we with that under-

standing stipulate that none of the timber, the

Aztec timber located on "X" acres that on the date

of July 30, 1957, were owned by Duke City, that

none of that timber had been cut prior to Novem-
ber 6th, 1958?

Mr. Moore: I think that is what I said, Mr.

Romley, that is what I tried to. That 62,505,000

feet of Aztec timber formerly owned by Duke City

was in existence as standing timber on November

6th, 1959. [400]
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Mr. Romley: '58, you mean'?

Mr. Moore: '58.

Mr. Romley : May we stipulate further that none

of that Aztec timber on "X" acres had been cut

prior to January 6th or 7th, 1959; as a matter of

fact, prior to the end of March, 1959?

Mr. Moore: If that is true, I would stipulate,

but I don't know. I would want to check before I

would stipulate to that. If it is a fact I will stipu-

late to it, but I do not know.

Mr. Romley: In this connection, if your Honor

please, I call the Court's attention to the fact items

on Schedule 9, or Exhibit 9 for identification, 1-A

and 2-B aggregate this figure of 62,505,000 feet on

"X" acres. With regard to item 3-A, Mr. Moore,

can we stipulate that as of December 15, 1958, Duke

City had cut and removed from "Y" acres 18,852,-

000 feet of pine timber from those Aztec lands?

Mr. Moore: Why the "Y" acres'?

Mr. Romley: "Y" is the Gallagher Aztec.

Mr. Moore : I would have to check, your Honor,

with these figures and their contracts and so forth.

It isn't a question I am requiring a waste of time,

but I want to be certain of the facts before I agree.

The Court: Would it accomplish anything if we

recessed now and counsel got together to see what

they [401] could stipulate
1

?

Mr. Moore: I don't think there is any doubt but

what we can stipulate as to the given amount of

timber at a given time, but it is something I want to

check before I do.
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The Court: Suppose we try it. We will recess
now until 1:30.

(Noon recess.) [402]

May 5, 1960, 1:30 O'Clock P.M.

Mr. Romley: If the Court, pleases, we were able

to agree only in part on a stipulation. I think we
might save time instead of trying to stipulate on
that matter if I just make my proof on it.

The Court: All right, fine.

Mr. Romley: Mr. Cavanaugh.

THOMAS CAVANAUGH
called as a witness herein, after having been first

duly sworn, testified as follows:

Direct Examination

Q. (By Mr. Romley) : Will you state your name,

please, sir?

A. Thomas Cavanaugh.

Q. Where do you live, Mr. Cavanaugh?

A. Albuquerque, New Mexico.

Q. And what is your business or profession?

A. I am comptroller for the Duke City Lumber
Company.

Q. How long have you been the comptroller for

that company?

A. Since March of 1958—March of 1959.

Q. Prior to that time what was your employ-

ment? [403]
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(Testimony of Thomas Cavanaugh.)

A. I was employed as comptroller of the New
Mexico Timber Company for about eleven years.

Q. That would be from '47 or '48, thereabouts,

until '59? A. From '48 to '59.

Q. '48. In that capacity from about '48, '49,

thereabouts, did your duties cover the operation

of the Winslow plant by the so-called Grallagher-

Kaplan interests ? A. Yes, sir.

Q. Mr. Cavanaugh, do you know the amount of

Aztec timber which Duke City owned on July 30th,

1957, which was situated in the Sitgreaves National

Forest'?

A. Yes, it's 62,000,000, about 500,000 feet.

Q. Would your memory be refreshed by refer-

ence, so that we can have exact figures, sir, to the

so-called pooling agreement which I think is Ex-

hibit 6 in evidence in this case?

A. Yes, that's right, 62,505,000 feet.

Q. All right, sir. Now, was any of that 62,505,-

000 feet of Aztec timber cut prior to, say, April

30th, 1959? A. No, sir.

Q. Not any of it at all. That's true, is it not?

A. That's true.

Q. Have you seen the deposition of Maurice Li-

berman which was taken on December 5th, 1959, and

completed on December 21st, 1959? [404]

A. Yes, sir.

Q. Have you read that deposition?

A. Yes, sir.
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(Testimony of Thomas Cavanaugh.)

Q. At whose request?

Mr. Moore: We object to that, if your Honor
please, it's wholly immaterial.

Mr. Romley: All right, I agree.

Q. (By Mr. Romley)
: Do you recall this state-

ment in that deposition, sir?

Mr. Romley: I'm reading- from page 46, Mr.
Moore.

Mr. Moore: I object to the use of a deposition
in this manner, if your Honor please.

Mr. Romley: Well, I will read the answer in

evidence as an adverse party, your Honor, to lay
the foundation for further questioning of this wit-
ness.

The Court: No, this is Mr. Liberman's deposi-

tion?

Mr. Romley: Yes, your Honor. I want to read
a sentence to lay a foundation for a further ques-

tion of this witness just as this morning we read
other parts of his deposition as an adverse party.

The Court: Well, you are not reading it to me,
you are reading it to the witness, do I understand
that?

Mr. Romley: I want to read it into the record

now since counsel has objected to my using it.

The Court: I see, for the record? [405]

Mr. Romley: Yes, for the record. At this time

for the record, if the Court pleases, we will read

into evidence the testimony of Maurice Liberman
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(Testimony of Thomas Cavanaugh.)

as an adverse party as an admission against inter-

est, the following answer appearing on page 46 on

lines 22 and 23.

Mr. Moore: Your Honor, we object under the

rules. Under the stipulation our objections were re-

served. We object to that answer being read as an

admission or for any other purpose for the reason

that the questions call for a legal conclusion and

an interpretation of a complicated contract, as it

worked out. And for that reason it is not admis-

sible as an admission or otherwise. The answer is

with reference to owing timber.

Now, we'd get at the facts of what happened,

and then it's a legal conclusion of whether anybody

owed timber or owed money or what they owed, and

to whom it was owed.

The Court : Well, you may develop that with Mr.

Liberman but I believe the objection must be over-

ruled. I will have to ask the Clerk to mark this.

This is volume 1 of the deposition of Maurice Liber-

man, mark that for identification, please.

(Plaintiffs' Exhibit 17 marked for identifica-

tion.)

The Court: May I see 1 in evidence, please?

All right, Mr. Romley.

Mr. Romley: Very well, your Honor. I'm read-

ing from, [406] for the record, from Plaintiffs' 17

for identification, the deposition previously referred

to, line 22 and 23 on page 46, this answer by Mr.

Maurice Liberman

:
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(Testimony of Thomas Cavanaugh.)

"Answer: As of September the 20th, 1958, yes,

I owed the Gallagher interests for 14,000,000 feet."

Q. (By Mr. Romley) : Mr. Cavanaugh, I be-

lieve you said that you read this deposition?

A. Yes, sir.

Q. You read that statement?

A. Yes, sir.

Q. As of December 1st, 1958, do you know if

that statement of 14,000,000 remained the same as

to the number of feet involved or whether it

changed in any way?

Mr. Moore: We object to that, if your Honor
please. Certainly that's inadmissible to ask this wit-

ness what this answer meant or referred to and

whether it remained the same.

The Court: The objection is sustained.

Q. (By Mr. Romley) : Mr. Cavanaugh, at the

time of the sale by Gallagher and Kaplan to Duke
City, I take it from your testimony you were still

the comptroller for Gallagher? A. Yes, sir.

Q. In that capacity did you prepare a statement

to show the amount of timber, Aztec and Forest

Service timber that had been cut under the pooling

agreement that is Exhibit 6 in evidence?

A. Yes, sir. [407]

Q. You have a copy of that statement here, sir?

A. Yes, sir.

Mr. Moore: Your Honor, we offered to stipulate

to all those facts, exactly what is shown on this

exhibit.
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(Testimony of Thomas Cavanaugh.)

Mr. Romley: You did not, sir.

The Court: Let's go along.

(Plaintiffs' Exhibit 18 marked for identifica-

tion.)

Q. (By Mr. Romley) : Tell us what this Exhibit

18 for identification is, sir?

A. This is the net log scale of timber cut under

the pooling agreement between Duke City Lumber

and Arizona Timber Company up to December 1st,

1958.

Q. When was this Exhibit 18 prepared?

A. I prepared the exhibit I think probably about

January of 1959.

Mr. Moore : He is talking, Mr. Cavanaugh

The Witness : Oh, today.

Q. (By Mr. Romley) : Today. Do you have the

paper you prepared in December of 1958 or Janu-

ary, 1959 1 A. Yes, sir.

Q. May I see that?

A. I will have to get down and get them out of

my papers.

(Plaintiffs' Exhibit 19 marked for identifica-

tion.)

Q. (By Mr. Romley) : Is Exhibit 19 the photo-

copy, I think you call it Thermofax copy, of the

original of the [408] statement you prepared in

December of '58 or January of '59?

A. Yes, sir.

Q. Does that statement reflect the amount of

timber that was cut under the pooling agreement

of July 30, 1957, I believe it is 6 in evidence?
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A. Yes, sir.

^

Q. Can you tell us the total number of board
feet that was cut under that agreement, please?
A. The total number of board feet, and this is

on that log scale was 34,181,000 feet.

Q. 34,181? A. 181.

Q. Net log scale. Do you know where that tim-
ber was cut from with reference to the timber that
on the date of the execution of the pooling agree-

ment was located on either Duke City property or
Gallagher property?

A. It was all cut from the Gallagher property.

Q. All cut from the Gallagher property. Does
the statement 18 show the amount of that timber
that Duke City took into its possession and sold or

otherwise disposed of? A. Yes, sir.

Q. Will you tell us how much that was, sir?

A. Duke City received 19,118,000 feet.

Q. And this all came from the lands on which

the Gallagher timber stood? [409]

A. Yes, sir.

Q. Of that 19,118,000 feet was any of it Pon-

derosa pine?

A. 18,450,000 feet was Ponderosa pine.

Q. We are still speaking of net log scale?

A. Yes, sir.

Q. And the remainder, the difference between

these two latter figures comprise another kind of

timber ?
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A. 489,000 feet was Douglas fir and 179,000 feet

wa? white fir.

Q. Does the figure of 19,118,000 have any rela-

tionship to the 14,000,000 feet referred to in the

answer given by Mr. Liberman in his deposition,

which I read into evidence a while ago?

Mr. Moore: I object again for the same reasons,

if your Honor please.

The Court: Objection sustained.

Q. (By Mr. Romley) : Do you know, Mr. Cava-

naugh, if any additional timber was cut under the

pooling agreement, 6 in evidence, after September

20, 1958 and prior to December 1 of the same year?

A. Yes, sir.

Q. Was there? A. There was.

Q. Can you by reference to Exhibit 18 tell us

how much additional was cut? [410]

A. No, I can't, I have no records as of Septem-

ber or October or any period in between.

Q. Or November? A. Or November.

Q. I believe these figures you gave us earlier of

19,118,000, 18,450, 489,000, 179,000, were all as of

December 1, is that right, or December 15th?

A. November 30th really, end of the calendar

month.

Q. Will you refer to 18 again to refresh your

memory and tell us if it wasn't as of December

15th rather than November 30th. Do you have 18

there before you, or 19 ?
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A. It is 19, but actually we cut off our logging

operation on December 1st and cut off sawmill op-
eration on December 15th, so I had to figure our
inventory and everything up through December
15th, but the net log scale is as of November 30th
or December 1st.

Q. Then these figures I just last read are as of

November 30th, 1958? A. Yes, sir.

Q. I will ask you, sir, to assume for the pur-
pose of this question that as of September 20, 1958,

Mr. Liberman, as he testified, owed or Duke City

owed the Gallagher interest for 14,000,000, and ask

you to take that assumption into consideration with

your testimony with regard to the figure of 19,118,-

000. If you were to assume [411] and take into

consideration the figures I have just mentioned

could you then state to the Court the amount of

timber that Duke City took under the pooling

agreement from timber that was standing upon the

Gallagher property?

Mr. Moore: We object to that, if your Honor
please. I don't see any relevancy to it. I don't

know what we are driving at, what was delivered

to Duke City from September 20th to December

1st. It is assuming legal conclusions that I do not

think are justified under the facts and the law;

furthermore, I don't understand the question.

The Court: I don't either but we will see if the

witness does.

Q. (By Mr. Romley) : Do you understand the

question $
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A. I understand the question. The only thing is

that I don't think we had any exact figures for

the 14,000,000 feet so I couldn't say what is cut

from the previous figure.

Q. Let me ask you this, sir. Assume for the

purpose of this question that Duke City on Septem-

ber 20, 1958, owed the Gallagher interests for 14,-

000,000 feet, approximately that amount, do you

have any information that will disclose how much

more than that figure or less, if it is less, Duke City

owed on November 30, 1958?

Mr. Moore: We object to the question, if your

Honor please, assuming, it says assuming Duke

City owed for 14,000,000 feet. Owed what, how

much, when and in kind or what? [412]

Mr. Romley: I think perhaps I could go into it

in a little more detail.

The Court: Very well.

Q. (By Mr. Romley): When you read this

statement of Mr. Liberman in his deposition in

which he said that as of September 20, 1958, he

owed the Gallagher interests for 14,000,000 feet, did

you because of your acquaintance with the matter

know what was meant bv that statement?

Mr. Moore: We object, your Honor.

The Court: He may answer.

Mr. Moore: This man's interpretation of an an-

swer in a deposition which calls for a legal conclu-

sion.
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The Court.: No, he may answer. The question
is not what he understood what was meant by it,

but if he knew what was meant by it. He may
answer that.

A. I didn't understannd what was meant. I
mean, I knew we were both cutting out of a com-
mon pool. At that time Duke City was cutting out
of the pool on timber that Arizona Timber had
purchased, so sometime sooner or later Duke City
was going to have to buy the timber and Arizona
timber would get the free timber from the pool,
but as to whether each owed the other, I don't
know.

Q. You do know that Mr. Liberman acknowl-
edged in this deposition in this statement that he
did owe that 14,C00,000 feet? [413]

Mr. Moore: We object to that, if your Honor
please.

The Court: He testified he read the deposition.

Mr. Moore: Yes.

Q. (By Mr. Romley) : Did you read the, I think

Exhibit 1, the letter of September 12, 1958, that

Mr. Liberman signed or have you ever seen it be-

fore, sir? A. Yes, I have.

Q. Let me hand that to you, sir. When did you

read it?

A. I don't remember exactly, but it was after

we were provided a copy of it, I believe.
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Q. Do you notice there the statement on page

2, paragraph 2 of the letter addressed to Mr. Liber-

man and signed or containing this language, among

other things, over the signature of Mr. Liberman—

did I say addressed to him by Mr. Gallagher—ad-

dressed to Liberman by Gallagher, and on page 2:

Your company owes Arizona Timber Company ap-

proximately 14,000,000 feet of stumpage; and on

the last page, agreed to and accepted under certain

conditions with the signature of Mr. Liberman, is

that right ? A. That is right.

Q. Were you present when that agreement was

signed? A. No, sir.

Q. I say agreement, I mean this letter?

A. No, sir. [414]

Q. Was it discussed in your presence?

A. No, sir.

Q. You have told us you do not know how many

feet of timber were cut under the pooling agree-

ment between September 20 and November 30, 1959;

by that I take it you mean you don't know the ex-

act number of feet that were cut, is that right?

A. That is right.

Q. Do you know approximately, sir?

A. I didn't understand your question again

q. Do you know approximately the number of

feet that were cut under the pooling agreement and

delivered into the possession of Duke City? [415]

Mr. Moore: When? From what dates?

Mr. Romley: Yes, sir, you're right.
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A. The reason I didn't understand is whether
you meant from just Duke City alone or from both.

Q. (By Mr. Romley) : I mean my question from
September 20th, 1958, to November 30th of the

same year. A. For Duke City ?

Q. How much Duke City took of that cut?

A. I'd have to estimate it was around 5,000,000

feet.

Q. Was it the difference between this 14,000,000

and the 19,118,000? A. Yes, sir.

Mr. Romley: That's all.

Cross Examination

Q. (By Mr. Moore) : Mr. Cavanaugh, at the

time that you were cutting out of that pool was

the Aztec timber which Duke City Lumber Com-

pany had owned prior to the pooling agreement ac-

cessible and were there roads to it?

A. No, sir.

Mr. Moore: That's all.

Mr. Romley: That's all. If the Court pleases,

at this time we offer in evidence Plaintiffs' Exhibit

9 for identification. I think that if the Court wishes

any statement [416] on my part I'd be glad to try

to tie these figures in, but I think that they are

self-evident from all of the testimony that has been

received, I think.

Mr. Moore: Well, we object, if your Honor

please, for the reasons that there is no evidence

upon which to base the net lumber recovery, in

fact the record evidence disproves it. There is no



618 Maurice Liberman, et ah vs.

evidence in the record to support the calculation

under 3-B to be cut under future contracts. There

is no evidence in this record that Duke City ever

will have any future contracts. For example, in

the note at the bottom it includes a contract to be

awarded May 31st, 1960. And then it includes con-

tracts to be awarded up to, for cutting up to 1973.

This is like gazing into a crystal ball. There is

no evidence that Mr. Liberman will be in business,

there is no evidence that he will operate that mill,

there is no evidence which you could draw an in-

ference from that he will be in operation in 1973.

Furthermore it is the foundation for another

exhibit based upon a milling contract wherein they

assume that the Duke City Aztec timber would

have gone through this mill had they purchased it,

and after Mr. Liberman purchased a half interest

in it he would have then contracted with the plain-

tiff to mill it on the same terms of the milling

contract which was terminated in the November

6th, 1958 contract.

The Court: Well, you said that the other day,

[417] Mr. Moore, and I looked at that and I didn't

see where it was terminated.

Mr. Moore : I think it is.

The Court: But I think what is misleading us

all here is that these are gotten up like exhibits

and they are really arguments is what they get

down to.
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In other words, counsel has certain facts that
are established by the evidence such as that Duke
City had certain timber. Therefore, he says it's a
fair argument or assumption that owning a half
interest in the mill he would send the timber there.

And then we have the Forest representative the
other day who told what timber would probably
be available from that mill in the future and coun-
sel is assuming or arguing that it's a fair infer-

ence that Duke City would have gone out and got

its proportion of that in the future, and then being

interested in the mill would have milled it there.

But isn't that what you usually get into in these

lost profits?

Mr. Moore : I think if you have the basis, a legal

basis for any contention that there is a prima facie

case made for damages looking to the loss of fu-

ture prospective profits, yes, you get into it. But

the point is, your Honor, that has not been made

here in this case.

The Court: Well, I am not saying it has either

but I [418] am not in the position of making up

my mind about that. As I said before we have got:

first, is there any basis, or have the plaintiffs shown

a right to any loss of profits? I say that they have

some evidence that upon a study and after hearing

argument I may come to the conclusion that they

have, I may come to the conclusion they have not.

If so, then loss of profits is at an end in this case.
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Next, if we reach the point where I decide that

they have shown a basis for recovery of loss of

profits, then have they established it? That's the

next question.

So the thing—what I would want to know, I

would want to know from counsel and I treat it as

argument, I mean insofar as I would want to know

where he gets or how he calculates this figure of

$135,205. I think I could see where he is drawing

the other figures from, and I would like to hear

from him on that before receiving it.

Mr. Romley: With regard to this latter item,

your Honor, that 135,205,000 feet of timber, net log

scale, that is arrived at as shown below and this

was not intended as an argument, rather as explan-

atory of the items appearing above. The evidence

shows from Mr. Kirkpatrick that a contract is in

the well, is being noticed now. that it has in ef-

fect been tailored to meet the needs or requirements

of Duke City.

Mr. Jenkins says, "We are not going to bid on

it." The only other available bidder is Mr. Liber-

man. [419]

The Court: Well, you are inferring then that

Duke City will end up with it, that's what I mean.

Mr. Romley: Yes, your Honor, from the testi-

mony on his part which we read in this morning,

he bought this mill. The two of them were figuring

on buying the mill together to operate, they weren't

going to buy it and shut it down. They were going

to go in business to make a profit as he said.
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And then we take those figures, arithmetically

they would come to this: We take the amount to

be awarded under this first contract which is 26,-

800,000, to expire in December of 1952. Then from
'53 through '68 we take the projection of the For-
est Service of one-half of the 21,000,000 available

to the two mills, that's the 10,500,000 for each.

Then, although Mr. Kirkpatrick said that our

projections show 18,161,000,-1 believe it was 63—
it was 18,163,000 he said would be available under
their projection of the management plan for 20

years after the end of 1956.

We have projected it for only 5 years. We have

tried to be on the conservative side in these com-

putations, and taking one-half of that 18,163,000

came to 9,081,500, which we roimded off to the

9,081,000, and multiplied that by the 5 years, '69,

70, 71, 72 and 73 and we came up then with the

total for that period of 108,405 plus the 26,805

making the total of 135,205 of net log scale to be

cut under contract that are not yet in existence,

and that is why we determine [420] then under

future contracts.

I think the evidence is such that the Court can,

and we believe, although I wouldn't argue it now,

should reasonably conclude that this mill having

been bought for the purpose of operation and not

to be shut down, that the man who acquired it or

that the people who we contend should have ac-
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quired it would have operated it and would have

bid and would have gotten the timber and milled

it and made their profit.

The Court: It will be received and the Court

will give it the weight that it deems it to be en-

titled to when we finally get all of the evidence in

the case.

(Plaintiffs' Exhibit 9 received in evidence.)

Mr. Moore: Your Honor, in response to the

Court's statement that you did not find in the con-

tract, and I'm referring to the purchase contract

of November 6th, 1958, I don't recall the exhibit

number.

The Court: It's Exhibit 4.

Mr. Moore: Exhibit 4, page 16 specifically and

expressly terminates the milling contract. Para-

graph 10, your Honor; I don't know whether the

paging is the same.

Paragraph number 10 starts out: "As of Decem-

ber 1st, 1958, or upon the termination " and so

forth. The contract referred to there is the milling

contract of August 9th, 1957.

Mr. Romley: If the Court please, with regard

to the statement last made by counsel, the fact that

the contract provides for a termination of the mill-

ing contract does not [421] avail the defendants

anything for these reasons: First, it is the testi-

mony of Mrs. Nagel that Mr. Liberman said to her,

when they were discussing the matter of milling his

future—his Aztec timber, "Well, why change that*"

Referring to the pooling agreement.



George H. Nagel, et at. 623

Assuming he had the right to terminate it, said,

"Why change it?" which means simply that it would
be milled on the same basis it was being milled.

Second, if it didn't mean that it meant that it

would be milled the same as any other timber would
be milled, and the mill would have made a profit

on that which exceeded the amount that he was re-

quired to pay under the milling agreement. So it

is to his advantage that it be treated as the plain-

tiffs have treated it in this case.

Then I might add further, if your Honor pleases,

that so far as the right to terminate it is concerned,
I don't believe that any contract that he made ter-

minating that could affect the rights of the plaintiff

under the agreement as testified to by Mrs. Nagel
that the parties had with regard to milling. He
might have agreed with Tom Gallagher to terminate

it, but as it was Mr. Liberman and Mrs, Nagel it

could not be terminated.

The Court: Well, this is the contract that Mrs.

Nagel or the Nagels are claiming under

Mr. Romley: She says it is a good contract,

that's right. [422]

The Court: And she will have to take it, won't

she, with the termination that is in it?

Mr. Romley : Yes, your Honor. And in that event

as I point out this lumber, this timber belonging

to Mr. Liberman would have to be milled. It's not

going to be milled for free, there is no contention

that was ever to be done.



624 Maurice Liberman, et al. vs.

The Court : We are going again to the inferences.

Mr. Romley: Yes.

Mr. Moore: I just wanted to direct the Court's

attention to that paragraph because you had asked

about it.

The Court: Very well.

Mr. Romley: If the Court pleases, at this time

the plaintiffs offer in evidence Exhibit 10 for identi-

fication which was also identified as Schedule D.

Mr. Moore: Well, we object to that, if your

Honor please, for the reason that the evidence is

clear in answers to questions the Court asked the

accountant this morning that these figures are er-

roneous because of interest payments, bad debts,

other items that are not included.

The Court: Well, it will be received on the same

basis, the Court will give it the weight, if any, that

it feels it's entitled to.

(Plaintiffs' Exhibit 10 received in evidence.)

Mr. Romley: We next offer, if the Court pleases,

[423] Exhibit 11 for identification which also has

the name Schedule C.

Mr. Moore: If the Court please, I assume Mr.

Romley is going to offer all of them and in the

sake of saving time I make the same objection to

them, they are based on speculation, there are errors

m them, they are not correctly calculated, the foun-

dation is not present upon which to base the calcu-

lations.
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The Court: Well, I have studied this. The only

questions that I have were the reference to the

office building and equipment. Both the figures for

not to be replaced and to be replaced, as I recall

the only testimony as to life we had was from Mr.
Jenkins with reference to the .office building. I don't

recall any testimony with reference to the equip-

ment and its life. I assume from what's down be-

low it, it has a six-year life, but T don't recall

any

Mr. Romley: I believe your Honor is correct, I

don't believe I asked—I did ask him about the life

of the office building, but I didn't ask him about

the life of the equipment, I think that's correct.

The Court: I didn't have it in my notes and

that's the part of it that to me is unsupported.

Mr. Romley: The exhibit assumes it has a life

of three years. I don't think he said that, however,

because it's included in what is to be replaced at

the end of three years [424] and then again at

the end of nine years. I don't think he testified

about that.

The Court : That would mean a life of six years,

would it not?

Mr. Romley: Well, a remaining life on the ex-

isting equipment of three years and then a life on

the equipment to be replaced at six.

The Court: Just the same as it is on the

Mr. Romley: The same as on the spacers—no,

the same as on the carriers and lift trucks.

The Court: Yes.
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Mr. Romley: And the controls, pickup trucks,

trailers, et cetera, I think that your Honor is cor-

rect and I should get some evidence as to equip-

ment, although we might fall under the deniinis non

curat lex rule, I don't think we should urge that

now. I will put on other evidence in that.

Well, I suppose before I proceed, your Honor,

with reference to offering the others,

The Court: Well, I will receive 11 for

Mr. Romley : Subj ect to that being connected up ?

The Court: Yes.

Mr. Romley : Very well.

The Court: And for what it's worth, what I de-

cide it's worth upon studying it.

(Plaintiffs' Exhibit 11 received in [425] evi-

dence.)

Mr. Romley: Now, if the Court pleases, we offer

in evidence Plaintiffs' Exhibit 12.

Mr. Moore: Well, we have the same objection

to that, if your Honor please, with the additional

objection that under paragraph number 1 I don't

think there is any foundation, but I think that

those figures are taken out of the milling contract

and your Honor just read the contract of Novem-

ber 6th, 1958, which terminated it. And now this

throws it clear off base and further on the ground

that it is in error on its face in that the deprecia-

tion set forth was not expressed over in the calcu-

lations the 50,000,000 feet shown under para-

graph 1.
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The Court: Well, again it will be received for
the weight the Court finds it will give to it upon
considering the entire evidence.

Paragraph 1 is probably based upon the assump-
tion that as far as the joint project was concerned
they would go on and mill this timber at the same
basis, although the Gallagher contract had been
terminated. I mean it's on that assumption, that

is an assumption.

Mr. Romley : Yes, your Honor.

The Court : And on the basis of that

Mr. Moore: May I observe, your Honor, that

that's a contract that was never made %

The Court: No, all of these things relate to

—

when you get to future profits all of them are things

that [426] didn't happen, they are things that we
infer and expect will happen and when you get

through, the rule very simply stated that the real

interest is in establishing a loss of profits and when
you have done that then each side does its best to

show how .much or how little, and that's all that

can be done because you are in the realm of the

future and of sound speculation.

(Plaintiff's Exhibit 12 received in evidence.)

Mr. Moore: The fact of damage, your Honor,

must be established and that must be based upon

evidence to show breach of an agreement, that's the

point I mentioned. I don't want to waste the Court's

time.

The Court: Oh, I misinterpreted your remarks.



628 Maurice Liberman, et al. vs.

Mr. Moore : I'm talking about this future milling.

The Court: I realize, Mr. Moore, that as far as

you are concerned, we could stop right now on the

matter of loss of profits,

Mr. Moore: You don't even need to start.

Mr. Romley: I think your Honor ruled on 12,

did you not?

The Court: I did.

Mr. Romley: We next offer in evidence, if the

Court pleases, Plaintiffs' Exhibit 13 for identifica-

tion. Oh, I might say this : I recognize now I still

don't have any proof on the right percent, and I

have a witness who is available [427] in the morn-

ing to testify on that since there is just a dispute

between counsel as to what it should be. But sub-

ject to that being connected up, because my next

witness may have occasion—I'm not sure now, but

he may have occasion to refer to these exhibits,

that's why I'm putting them in now subject to my

proof.

The Court: Well, let's withhold action on it until

we get the testimony.

Mr. Romley: Very well. Mr. Smith, will you step

forward, please, sir.
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KENNETH SMITH
called as a witness herein, after having been first

duly sworn, testified as follows

:

Direct Examination

Q. (By Mr. Romley) : Will you state your name,
please, sir? A. Kenneth Smith.

Q. Where do you live, Mr. Smith?
A. Atherton, California.

Q. That is near San Francisco, is it?

A. Right.

Q. How long have you lived in California? Just

approximately? [428]

A. Twenty-four years.

Q. Twenty-four years?

A. The second time.

Q. How old are you? A. Sixty-seven.

Q. And what is your business or profession?

A. Economic consultant.

Q. How long have you engaged in that profes-

sion, sir?

A. Two years this time and five years in the

1930's.

Q. Will you relate for us, please, Mr. Smith, in

a brief way what your experience has been in the

business world?

A. It's a little difficult to make it brief. But I

started January 2nd, 1911 as a stenographer for

the Carter Lumber Company in Houston, Texas.

From 1912 to 1919 with the Long-Bell Lumber
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Company in Beaumont, and two years as the man-

ager opening and operating the first distributorship

for the White Truck Company in Tampico, Mexico.

Then I began with the Long-Bell Lumber Com-

pany in New Orleans, San Francisco, and Phila-

delphia as District Sales Manager until 1926.

"26 to '29 general sales manager of the E. K.

Wood Lumber Company in Los Angeles; '28 to

'31 organized and operated a retail lumber asso-

ciation in Los Angeles; '31 to '36 ran a business

consultant service in Los Angeles; '36 to '40 was

general manager of the Lumber and Allied Products

[429] Institute, a retail association, in—retail lum-

ber association in Los Angeles; 1940 to '48 I was

president and manager of the California Redwood

Association in San Francisco, a manufacturers' as-

sociation of redwood lumber and during that period

of time I opened for them and maintained through-

out the War in Washington a service office for

the members of the association which handled all

of their relations with the Government of every

kind, price, rationing, wages.

And 1948 I became vice president and treasurer

of the Pacific Lumber Company and was there un-

til I retired because of running up against manda-

tory retirement in February, 1958, and then re-

sumed my previous practice as a consultant in San

Francisco.
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Q. Mr. Smith, can you tell us what experience

you have had in these various capacities that you
have mentioned in the production of timber, in the

lumber and in acquainting yourself with production

costs and other cost items?

A. Well, my earliest experience was pushing

lumber up to a planer and scaling in the woods in

Louisiana, and in Los Angeles in that experience

there I handled all of the labor relations and for

about five years all of the estimating for about 180

yards, and in the course of that learned intimately

all of the costing of planing mills and custom mills

making sash and doors and things of that nature.

[430] And in the cost of running a retail operation

in estimating all of the house bills and all of the

estimates for lumber of those 108 yards which in-

volved the cost of operation and price of merchan-

dise, and then in my capacity with the Redwood

Association in San Francisco, representing them in

Washington, I had the complete operating state-

ments and compilations and composites for all of

my dealings with the Bureau in Washington on

both price and production controls. After that I

moved over to the Pacific Lumber Company where

part of my duty was not only all of those costs

and sales, but I had direct responsibility for the

sales of their production and amounted to about 16

carloads a day and $20,000,000 a year. I had re-

sponsibility for the comptroller work and all of the
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accounting, responsibility for credits, responsibility

for running the subsidiary companies which in-

volved two retail lime yard concerns, responsibility

for other subsidiaries, for such extraneous things as

water companies. And in the course of that I ana-

lyzed for them all of their purchases and sales or

projected purchases and sales, amounting in total

to somewhere between 10 and 12 million dollars,

analyzing the costs, the potentials, the possible prof-

itability of all of those proposals that were offered

to our company, which was in a buying position.

Also negotiated and made all of the analytical

studies before and the operation of the company

afterwards in some sales of a very substantial na-

ture that [431] were consummated at the same time

going into millions of dollars.

Q. Has most of your work been in the lumber

field 1

A. With the exception of two years in Mexico

in 1921 and the outside work, the work outside the

industry which I did as consultant in Los Angeles,

'31 and '36, and have done since 1958 here, it has

all been in the lumber business. I have had some

work both times as a consultant outside the indus-

try, however, in both instances my work was pri-

marily inside the lumber industry, because that was

where I was acquainted and had the most potential

for clients.

Q. Have you made any studies of the availabil-

ity of timber in this country?
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A. For a great many years, because it is essen-

tial in purchasing large timber properties and lum-
ber properties to make some projections for the

future. For our own company where we owned over

four billion feet of timber, it was necessary to

make projections practically in perpetuity to decide

what to do about putting the entire property on
a sustained yield basis. Since I was a consultant

I have had employment three times in Arizona for

the Navajo tribe of Indians, which involved project-

ing for them not only the timber situation, but

the marketing possibility for lumber, as the con-

sideration for justification of putting in an operat-

ing property on their timber holding. I don't know

[432] whether it is of interest to mention it here,

last year I did quite a similar job of analyzing

the market and making an economic projection and

feasibility of operating for a much larger property

on the island of Formosa for the Chinese Govern-

ment.

Q. Have you made any studies, Mr. Smith, of

the market situation as it exists—first, just that

far, then I will ask you about any projections.

A. You mean the overall market in the lum-

ber

Q. Industry I am speaking of.

A. Made a great many of them, because it has

been a subject that has been of concern not only

to myself, but everybody in the lumber industry
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for a good number of years. It is basic to the

study of handling of timber properties on a sus-

tained yield basis and the decision whether to han-

dle property on a sustained yield basis or cut them

out, as to what the long range future will be. The

decision of the industry as an industry, not as to

all the individuals, has been to move the industry

over to a sustained yield basis rather than cut out

the existing stands of timber and quit producing.

That is evidenced by the fact that in the fifteen

year period since the first tree farm was dedicated

it has moved up to where on the latest figure some

52 million acres and approximately 27 per cent of

all the timber held by private owners, except farm

holdings, is now dedicated tree farms [433] on a

sustained yield basis. The effect of that has been

—it has been apparent now for about since the

war, some 12 or 13 years—been apparent to stu-

dents of the timber business in the United States

that the virgin timber owned by private operators

was being cut down in its availability for cutting

into lumber by the withdrawal to put it into tree

farms, by the general reluctance of the owners to

cut timber at any time in excess of the sustained

yield or actual growth of their properties, with the

result that nobody goes out any more and cuts two

or three shifts in a boom market, as it used to be

was traditionally the practice in the industry until

about 15 years ago. They cut just what they are
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set up to cut. And that has had the effect of put-
ting a ceiling on the total availability of lumber
in the country, a rather imusual situation as, say,

compared to the manufacture of automobiles where
they can make any number they can sell. The in-

dustry in the past ten years has not exceeded 38
billion six, from memory, somewhere between 36
and 39 million feet in total, and in soft wood pro-

duction has not exceeded 30.5 or six billion in that

period of time. And I am of the firm conviction

and I think most other students of the economy
of the timber industry have a similar feeling, that

we have established definitely that a peak of 30

billion feet is all the timber, all the lumber that

is going to be produced by sawmills over the pe-

riod until somewhere in the neighborhood of the

year [434] 2000 when it is possible there will be

more timber available for cutting from the sus-

tained yield operation that started around the '40's.

Q. Let me ask you a few more specific questions,

sir, and before I get into them, it is a fact you have

been employed by us to make certain studies and

supply certain information, is it not?

A. Yes, sir.

Q. Do you recall when that was, approximately?

A. Not the exact date, but sometime in March.

I remember at the time the trial was set for March

28th.

Q. It was some few weeks prior to that?

A. Yes, sir.
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Q. Have you made any studies with respect to

whether there will be available for production any

timber that could or might be used and milled by

the Nagel Lumber & Timber Company?

A. Yes, sir.

Q. Have you been present throughout the trial

here? A. Yes, sir, I have.

Q. You heard the testimony of Mr. Kirkpatrick

yesterday, the assistant regional Forest Supervisor?

A. Yes, sir.

Q. You heard that, did you, sir?

A. Yes, sir. [435]

Q. On the basis of that study and that testi-

mony which you have referred to, you have an

opinion as to whether there will be available for

production by the Nagel Lumber & Timber Com-

pany, by the Duke City Lumber for any period of

time at all, sir; I am not asking for the expression

of that period, only if you have an opinion.

A. I do have an opinion.

Q. Did you also make a study—you told us the

purpose of arriving at the opinion with regard to

the availability of timber for the Nagel Lumber &

Timber Company, was that study also correlated

with a study for the Duke City Lumber Company?

A. Yes.

Q. Is your opinion in the aggregate as to the

number of years, or do you have one with regard

to any given year and carrying it on through for

a period of time?
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A. You mean with respect to this particular
property in Winslow?

Q. The timber to be manufactured by the Duke
City mill.

A. If there isn't a change in the form of Gov-
ernment that will cause a change in the policies in

the Forest Service, it should go on in perpetuity,

with one exception, that if that entire—what is it

called Chevalon working circle—should be destroyed
by fire it would change the picture, but aside from
that it should go on in perpetuity for the reason
it is operated on a sustained yield and they are not

selling [436] off more than they cut.

Q. You heard the testimony yesterday of Mr.
Kirkpatrick that the allowable cut in the Chevalon

working circle through the year 1968 is 21 million

feet? A. Yes, sir.

Q. Net log scale? And after that, according to

the management plan, for a period of twenty years

some 18,163,000 feet? A. Yes, sir.

Q. On that basis, sir, do you have any opinion

as to whether timber can now be said to be reason-

ably available for manufacture by the Duke City

mill for any period of time in the future?

A. Yes, sir, there is.

Q. In your opinion, for how long as a minimum,

let us say, do you think that such timber will be

available?

A. I think it will be available until they either

burn up the forest or have a socialist government.
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Q. You have seen this exhibit marked 9, have

you not, sir, in fact I think you assisted in its

preparation. You have seen that exhibit before, have

you not? A. Yes, sir.

Q. Did you have any part in its preparation or

advising thereto? A. Yes, sir. [437]

Q. You note there the column under which are

a number of figures net log scale? A. Yes.

Q. And another net lumber recovery to its right ?

A. Yes, sir.

Q. Do you know from your study and experi-

ence, sir, what is the difference between net lumber

recovery and net log scale as a general proposition?

A. Yes, sir.

Q. Will you tell us, please?

A. Net lumber scale is the footage on which you

pay for timber that you purchase.

Q. You say net lumber scale?

A. No, net log scale. If I said net lumber scale

I am sorry, I meant to cover net log scale first.

Net log scale is the footage which you purchase

and on the basis for which you pay for it at the

purchase price, or the log scale on which you credit

your own woods if you bring in your own timber

from your own forest you charge the settlement of

it on a net log scale. Net lumber recovery is the

lumber at the end of your green chain, or wherever

you take your tally of your lumber recovery pro-

duced from those logs.
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Q. In practice can there be an overrun or an
underrun based on the net log scale?

A. Almost invariably is, [438]

Q. Do you know from any experience or studies
that you have made if there is any average of
either an underrun or overrun of net lumber re-
covery on a net log scale?

A. In California, Washington and Oregon terri-
tory, I know it quite well, the standard

^

Mr. Moore: We object to the standard in Cali-
fornia, Washington and Oregon. I do not think that
is material here.

The Court: He may answer, as a preliminary
matter.

A. (Continuing): I qualified that because I
have never operated in Arizona. But the standard
practice in the lumber industry is the same every-

where, on the West Coast at least, because I have
seen evidences of it here in making other studies

of Arizona. The standard overrun is 15 to 20 per
cent. The spread of overrun sometimes get below
10 per cent on occasion, usually runs from 10 to 25

per cent. There are always, might be under 10,

sometimes over 25, but the standard is considered

to be anything between 15 and 20 per cent. The
mill operators expect to get 15 to 20 per cent, and
they are unhappy with the mill operation if it falls

below 15 per cent. 15 per cent being the standard,

the usual custom to be conservative is to expect an
overrun of 15 per cent.
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Q. Is that the per cent of overrun shown on this

Exhibit 9? A. Right, sir.

Q. Have you in the course of your work for us

here, sir, [439] made or had available for your

examination an analysis the interrogatories pro-

pounded by the plaintiffs to the defendants?

A. Yes, sir.

Q. And the answers to the interrogatories as

made by the defendants? A. Yes, sir.

Q. Did you in that connection have available for

examination and analysis the lumber production by

Duke City during the period ending December 31,

1959? A. Yes, sir.

Q. Did you in connection with that analysis

make any computation to determine whether or not

Duke City in its operation of this Winslow plant

as reflected by the answers made to the interroga-

tories, whether it had any overrun or underrun for

the period ending December 31, 1959 ?

A. There are three figures which might be used

in determining overrun available in that set of fig-

ures. The overrun on their statement of stumpage

costs was 14.6 per cent, as I remember, something

over three million feet. 14.6 per cent if applied

to the sawmill production, with consideration for

inventories beginning and end, something between

14 per cent and 14.6 per cent, as I recall. The figure

I definitely pinned was the figure of stumpage costs

overrun of 14.6 per cent. [440]
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Q. You had it for only that period ending De-
cember 31, 1959 ?

A. Yes, a thirteen months period, as I recall.

Q. Now, in your opinion, sir, is it reasonable to

project any overrun at all with regard to the opera-

tion in the future of the Duke City plant?

A. Most definitely, as long as logs are bought

and sold as they are now. You should not only pro-

ject one, but I think you could reasonably on the

practices of the Forest Service as they have existed

up to now, reasonably anticipate an overrun in ex-

cess of 15 per cent, and that is conservative to set

it at 15 per cent.

Q. Do you think it conservative to set that fig-

ure for at least through the year "73?

A. Yes, sir.

Q. Do you know whether the Forest Service in

making its management plan and in its sale of For-

est Service timber anticipates and allows for any

overrun?

A. The standard practice as far as I know in

all the areas in the West. As a matter of fact, there

is a lack of uniformity about it that sometimes

causes discussion, but it is the plan and the inten-

tion of the Forest Service to provide for overrun.

Q. Mr. Smith, have you made any studies

—

you told us about the availability of timber—for

the purpose of trying [441] to arrive at an opinion

as to the market for lumber in the future, extend-

ing say into 1973 or middle *70's

A. Yes, sir.
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Q. Do you have an opinion in that regard?

A. Yes, sir.

Q. Will you tell us what that is?

Mr. Moore : Just a moment, if your Honor please,

I think when we are projecting opinions on the

market thirteen years hence that we are in a field

that is too speculative even for an expert and I ob-

ject on that grounds.

The Court: The objection is overruled. He may

answer.

Q. (By Mr. Romley) : Can you answer the

question, please, sir?

A. If I remember the question correctly it is a

short answer, yes, I have made such a study. Did

you want me to say what the opinion is?

Q. Yes, what is the opinion in that regard?

A. Pardon, I didn't understand the question that

far. I have a habit of going ahead and answering.

Q. I am trying to find out, sir, what your opin-

ion is. You tell us you have one with regard to the

market extending through 1973 or middle Ws, let

us say for lumber.

A. The projection I made here with respect to

five year intervals up to 1975, but the opinion is

there is definitely [442] every anticipation that

there will be a market for lumber in excess of the

ability of the industry to supply lumber. That there

will be an increasing impingement upon this 30

billion foot level, which is not going to be exceeded,
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in my opinion, before 1975 and likely not until
sometime nearer the year 2000, because of the in-

crease in population which will lead to an increase
in family formation and an increase in the num-
ber of new housing units required which will be
constantly demanding more lumber and pressing
upon the supply, so that I cannot see any possibil-

ity, there will be ups and downs and always is.

Nobody can say what day we may have another
recession or how severe it might be, but it will aver-

age out over that period of time so there will be a

considerably greater demand for lumber by 1973
than there is today or was in 1952.

Q. Mr. Smith, in connection with the studies

which you have made are any of them on the local

or Arizona level?

A. I have made studies—everybody knows that

Arizona is booming as much as almost any part of

the country except California or Florida.

Q. I don't know whether we will agree with that

exception, but go ahead.

A. I have made studies as to the position of

Arizona in the lumber supply business and its pros-

pect for market for Arizona timber, I have made
that. [443]

Q. When did you make that study?

A. I particularly looked into the Arizona forma-

tion after my employment by your company, your

firm.

Q. You made reference earlier to something you

did for the Navajo Tribe. When was that, sir?
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A. In 1958.

Q. Tell us what your employment was in that

regard, what you did and what conclusions you

reached with regard to the availability of timber,

the marketability of timber and the profits that

might be realized therefrom?

A. That last one would call for detail that I

wouldn't have in my mind. But I made the study

at that time of the timber available in the country

with which the product of the Navajo Tribe, if

they built their mill, would be competing arrived

at the same conclusion I have stated here. There

will be more demand for lumber than there will be

lumber available and call upon a continuing mar-

ket to make their product from their plant with-

out having to buy in, say, into the market. I came

to the conclusion also at that time that with only

four per cent of the private ownership in the State

of Arizona, 96 per cent in the hands of the Govern-

ment, the entire 96 per cent being carefully oper-

ated by the Government on the basis of sustained

yield which allows a certain maximum amount of

timber they will be allowed to sell in any given

year, and the fact that Arizona over the recent

years, I [444] think we made a five year study, I

would be sure of that, had been selling of the al-

lowable cut about 67 to 75 per cent—the figure now

is 75 per cent of the allowable cut is being sold—

meaning there' could only be that increase of pos-
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sibly another twenty-five per cent in the present

allowable cut, which means that is all the lumber

that could be produced in Arizona in competition

with the product of the Navajo Tribe mill, if they

built it. We concluded, both from a competitive

standpoint of the other production which would

be competing with them from this area and from

the opportunity to sell that would be available to

them that it was a sound venture and on that basis

we calculated, after arriving at all the costs of the

proposed mill, made an economical analysis on the

return which they might expect from their invest-

ment and operating profit they might make. I

didn't know you might have any interest in this

and don't have them with me on my mind.

Q. Let me ask you one question in that regard.

By whom were you employed to make this study on

behalf of the Navajo Tribe?

Mr. Moore: That is immaterial, if your Honor

please.

Mr. Romley: Part of the qualifications, your

Honor, and background of the witness.

The Court: I don't think it makes too much dif-

ference. I assume it is the Navajo Tribe. [445]

The Witness: That's right, sir, the Navajo Tribe

of Indians. They employed me three times in con-

nection with that same project.

Q. (By Mr. Romley) : Do you have any opin-

ion, sir, as to the profits if any that reasonably

might be expected to be made from the operation
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of the Duke City mill through the year 1973 on

the basis of the studies and what has been said

here?

A. May I answer this way? There is going to be

the opportunity to make certainly as much profit

as they have been making from the opportunity

provided to sell their lumber. I have the opinion

that well managed it could and should make even

more money in the coming years than it has made,

while I do not expect this situation to create a wild

rise in the price of lumber, it will have the effect

as is always the effect of having more markets than

you have product, of giving them the opportu-

nity to sell on a higher level of price than would

be the case if they had a tough competitive situa-

tion. And as the years go along and it becomes

less and less difficult to sell, they should be able

to improve their profit margin. But what can be

done in the future is speculative enough just with

the things that can happen in the economy. And

I have the feeling, it is a very conservative opinion

to say the Nagel people could definitely expect to

make as much per thousand feet over this future

[446] period as they have in the period that it was

available for examination since they had counsel,

'52 to '58, when I studied it. And I have a particu-

lar reason for that opinion, if you want it expressed.

The Court: At this time we will take the after-

noon recess.

(Afternoon recess.) [447]
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After recess:

Q. (By Mr. Romley) : Mr. Smith, in your work
in the lumber industry, your connections with the

lumber industry, have you had occasion to become

familiar with the span of years over which equip-

ment in a saw mill can be—in a timber mill or

lumber mill can be used f A. Yes, sir.

Q. Do you have any opinion, sir, as to how long

either in years or over how many million feet a

saw mill in good working condition can be used?

A. I have never seen one wore out yet. I bought

a mill in 1950 that had been operating since 1863

and it is still operating today in 1960, ten years

later. That gives that mill a life of something over

ninety years. I know two other mills partially

—

one—these are two of the finest mills in California,

one was built in 1895 and the other was built in

1912 and they are making perfect lumber and oper-

ating at optimum operating conditions today.

Q. Do you know what is the life of a planing

mill in good working condition?

A. Well, the oldest one that I have ever seen

that had been in continuous operation was in Ohio

where a planer there had been operating for sixty-

three years and was still making the finest fluted

columns being made in America. I don't remember

specifically other planing mill equipment that had

[448] been operating longer than that forty-eight

years, but I—that equipment is in perfect condi-
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tion today and still running and will continue to

run and make good lumber as long as it is main-

tained.

Q. In your opinion, sir, would a saw mill and

planing mill in good working condition in 1958 have

a reasonable expectation of life through the year

1973 at least? A. Definitely, sir.

Q. Now, with regard to—just taking some of

the major items on this depreciation schedule in

evidence, number 11, do you know or have an opin-

ion, sir, as to whether—or as to the number of

years a dry kiln in 1958 in good working condition

can be expected to last and operate efficiently as a

minimum 1

?

A. We are operating kilns now that were built

in 1912. They have been upgraded twice in that pe-

riod of time, and I don't remember the' years of the

upgrading.

Q. Tell me what you mean by upgrading, sir?

A. Putting in better equipment in order to get

better drying or faster drying. The kilns that were

put in at that time would still be drying lumber,

but not nearly so cheaply or economically as they

do by having put in new equipment. But the kilns

themselves are still operating and a kiln which is

on a proper foundation and tight, so that you don't

lose your steam, will operate just as long as the

building stands [449] if you keep your equip-

ment up.
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Q. From time to time I assume you need some
repairing to that equipment, do you not?
A. That's what I meant when I said mainte-

nance, a piece of machinery will wear out much
faster if it is not well and properly maintained,

and if it is well maintained it will last indefinitely.

Q. Does the cost of maintenance go into depre-

ciation or operation expense?

A. Cost of maintenance goes into operating ex-

pense.

Mr. Moore: Wait just a moment, please. We
object to that on the ground that I don't believe

the gentleman is yet qualified as an expert in ac-

counting.

The Court : The answer may stand.

Q. (By Mr. Romley) : Have you had any ex-

perience, sir, upon which to base an opinion as to

the life of carriers and lift trucks, trucks, trailers,

auto patrols and board pickup? That is assume

them to be new, now in the used condition they

were in 1948 but assume new equipment of that

type.

A. Uusually five to fifteen years and usually de-

preciated out in five to eight years.

Mr. Romley: You may cross examine. [450]

Cross Examination

Q. (By Mr. Moore) : Mr. Smith, you have told

us so much I really don't know where to start.

Have you ever been in the operating end of the

lumber business?
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A. I started in the operating end in the planer.

Q. How long did you stay with it?

A. And for the ten years I was with Pacific I

was the liaison between the president of the com-

pany and the operating department in Scotia, I

never ran a saw mill.

Q. You never ran one?

A. I never ran a saw mill.

Q. You have never been in the lumber business

yourself individually other than as an employee for

someone? A. Right, sir.

Q. You were with Long-Bell first when?

A. Yes, a total of fourteen years. First from

1912 to 1919 and again from 1921 to 1926.

|Q. That was before it went into receivership in

the thirties? A. Right.

Q. I understood you, I believe, to say that fu-

ture profits and future markets were speculative,

but yet conservative.

A. You mean the market for the United States

or what I said [451] about the Nagel prospects?

Q. What you said about the Nagel, speculative

in the future but still this was a conservative esti-

mate.

A. I consider it quite conservative.

Q. What is speculative about it?

A. Speculative about the annual or day to day

and month to month return, because the lumber is

sold like wheat on the market and one car pushed
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out on the market in excess of the then current de-

mands on that day will weaken the price, one car

short of the demand on that particular day will up
the price.

Q. Do you know that as a matter of fact Cali-

fornia lumber has the lumber market depressed in

Phoenix today?

A. I am not that familiar with it or that close

to it.

Q. Have you heard that from any source?

A. No, sir.

Q. There is also more speculative features in the

lumber business than just the market, isn't there?

A. There used to be an extremely speculative

feature in the timber supply, in the price of logs.

But that has become pretty thoroughly stabilized

in recent years and is much more stable and tight

than lumber prices.

Q. Is forest fires a hazard?

A. Always has been in the lumber business.

Q. Insects? Diseases in the forest a [452] haz-

ard?

A. Disease and fire have traditionally, up until

the last few years when better controls have come

in, consumed more wood per year than was con-

sumed in making lumber.

Q. Well, we haven't yet progressed to the point

that we have forest—the forest fire hazard com-

pletely under control, have we?

A. Right, sir. But there has been a tremendous

improvement made over the last fifteen years.
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Q. Has there been any improvement since 1860

in the manufacture of saw mil.

A. A great many improvement

Q. But this one you mentioned I re you

said was built in 1860 and in 1960 it isn't worn

out and is still producing excellent lumb-

A. Y
And you know of two other mills, one in

1895 and one in 1912 that are still producing ex-

cellent lumber? A Yes. sir.

And the planing mill, 63 years and 48 years

on the two you mentioned ? A Yes, sir.

a dry kiln ever become obsolet

A. Y r. it become in the sense

—

not in the sense that it wouldn't dry lumber as good

as it did before, but in t: >t eco-

nomical to dry lumber in it [453] because you can

put in so much better equipment than the original

equipment today. Dry kilning has had a tremen-

b improvement ^red with saw milling.

I, it will becoTL in the manner

in which it will d: lumber, wor

A. Not if it is maintained, if it's kept tight and

the equipment is maintained and the fans are main-

tained it will dry lumber at the same rate twenty

from the day it starts as it will 1he first day.

erated a dry kim?

A- No. but I have studied the costs on them for

rriers and lift trucks you say wouldn't

wear out for fifteen years, some of them?
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Q. What changes in management would yon

make when the production is reduced from thirty

million to ten!

A. Cut all of the unessential overhead.

D, that's a general term. What overhead

A. 7 one thing, you have got extra superin-

tendents that are required if you are operating.

there is an economy in operating two shifts, that's

the reason it's done. But you do have some addi-

tional personnel reqnired by reason of operating on

one shift You have to have a higher grade of more

expensive sales manager if you are operating two

shifts with twice as much lumber to get rid of. [455]

\tu\ also to produce ten million feet a day

u have still got the same physical plant that you

had to produce thirty mfffinn. havent you?

A- Y
Mr. Bomley : Ton mean a year, you said a day.

Mr. Moore: I meant a year.

Q. (By Mr. Mooie) : Excuse me, I didnt mean

to mislead you.

A- You have the same ftrad overhead such as

.;, H;-- -:-• r~r Lii ^7 rr^-rirZi-r-c - ~
catting or the manufacfaire of Pondexosa pine other

-"•- ^ y-- i" : — ii>—

A. Except years ago in the case of th

IiDmbex Company in Weed, California, which was



George H. Nagel, et al.

(Testimony of Kenneth Smith.)

Q. Has most of your experience been with red-

wood in California ?

A. Xo, it started with Southern pine and the

hardwoods of the South, then my next experience

was with pine in California and then redwood, and
Douglas fir in the Northwestern California.

Q. Does the Xavajo Tribe in connection with the

~ing up and operation of a mill and the manu-
facture of lumber from timber on the reservations

face the same problems that an [456] independent

:ator does in TVinslow. for example?

A. TTith on ption.

Q. What's thai A. Taxes.

Q. Do they have to pay any stumpage cost?

A. Yes. sir.

Q. To whom?
A. The Indian Service of the Federal Govern-

ment.

Q. That's not owned by the Trib-

A. It's under the control of the Federal Gov-

ernment

Q. I know it's under

A. It's owned by the Tribe. I mean on paper.

Q. But it's under the control of the Federal

Govemine::

A. That's right, and they sell the stumpag

the maniifacturing department

Q. They don't have tax problems?

A. As I understand it they are not required to

—will not be required to pay taxes.
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Q. And that tax problem is quite substantial in

any business, isn't it?

A. All the ones that I have been connected with,

it is.

Q. Now, with respect to the overrun which you

were talking about, Mr. Smith, are the standards

of overrun the same on large logs as they are on

small ones?

A. No, sir, you get more overrun on small [457]

logs.

Q. You what?

A. You get more overrun on small logs.

Q. More overrun on the small logs. What do you

classify as a small log?

A. Well, depends on what woods you are talking

about, and I am not qualified to give you the de-

tails of where the breakdown is.

Now, that a long log with more taper has more

gain in the footage than a large log with small

taper, but I can't tell you anything about the break-

down or where it comes.

Q. Well, you are using the term, Mr. Smith.

In your opinion what do you mean by a small log

or a large one?

A. Well, small log is the kind of log that they

are cutting down in east Texas now which I have

seen operate on a 41-feet per log, a large log is the

type that is cut in the redwood area which runs on

an average of about 960 to 1,000 feet per log, and

they are all saw logs.
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Q. Do you know whether the Forest Service
guarantees an overrun?

A. The Forest Service could not be said to guar-
antee an overrun. They fix the price that they
charge for stumpage on the basis of anticipating

that you will get an overrun.

Q. Have they changed their policy in the last

few months with respect to that?

A. They are—I can't say definitely whether they
havei [458] or have not. They have had under
way all over the West a survey to attempt to stabi-

lize or get in the approximate stabilization the

policies of all the six western districts on the al-

lowance for anticipated overrun, and the factor of

profits which they undertake to guarantee just as

in the same manner that they undertake to guar-

antee overrun, only that it's used in making the

calculation at which they will establish the price

that they are going to charge for stumpage.

And they are attempting to get all of those things

down in the same way in all of the districts for the

reason that there has been a considerable variance

of policy between their several offices.

Q. Does the Forest Service guarantee a profit

to the operator who buys timber?

A. They guarantee a profit only if you are com-

petent to make it. They figure in establishing the

price, and they are required to by their own man-

ual for establishing of the price for stumpage, to

include a factor for profits and risk. And that has
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averaged out in the California area, where I have

the figures, to he about 10 percent over the past

seven—I think it's seven years.

Q. Let me ask you again : Does the Forest Serv-

ice guarantee a profit to the operator.

A. They do not.

Mr. Romley : That has been asked and answered,

[459] your Honor.

A. They do not, they undertake to give you the

opportunity to make a certain amount of profit and

risk, you have to be competent enough to do it

after you get the timber.

Q. (By Mr. Moore) : What if the market drops?

A. The market always drops sooner or later as

it always goes up. I mentioned a while ago it's a

market commodity sold on the open market every

day and it goes up today and down tomorrow.

Q. Well, suppose you have got a certain fixed

price of stumpage under Forest Service cutting

contract and the market drops seriously?

A. Then you will make less money than you

anticipated making when you made the contract.

Q. It can drop to the point where you wouldn't

make any money, can it?

A. Conceivably, not at all likely to.

Q. And when it does there is no guarantee by

the Forest Service of any profit there?

A. None whatever. They follow the practice tra-

ditionally and well known of trying to make it up

to the contractor the next time, but they have no

obligation to do so.
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Q. Now, let me go back to this overrun a minute.

Is that the result of the method of log scaling?
Is that where that overrun comes in? [460]

A. Primarily, it's custom. It's a matter of the
price if you didn't have the overrun you'd pay less

per thousand feet for the consumption if it was
scaled on lumber production.

Q. What system of scaling does the Forest Serv-
ice use in the Sitgreaves National Forest?

A. I do not know.

Q. You have no idea? A. I do not know.

Q. Is there a defect factor determined in or in-

volved in determining the net scale?

A. That's the way the Forest Service does it,

they scale full round logs and then determine from
sample plots what the defect is and deduct that from
that the entire year's cut or month's cut or how-
ever often they sample the defect.

Q. When do they do that scaling, on the tree

or after it's cut into the log?

A. Initially they scale before they offer the tim-

ber for sale on the basis of the standing tree. The

sale is made on the basis of the scale after the tree

is cut down.

Q. Do you know whether they are making any

change in their system with respect to the Sit-

greaves National Forest now?

A. I do not know.
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Q. Now in talking about this future, bright mar-

ket and conditions for the lumber industry, is there

any assurance that either the Nagel Lumber & Tim-

ber Company or Duke City [461] Lumber Company

will be the successful bidder on any sale in the Sit-

greaves—in the Chevalon working circle?

A. Nothing in the future is certain, but I would

say that they have a far better certainty, a far more

certain future being able to buy that timber than

exists in any other western area that I know about

for the simple reason that they now already have

committed all of the cuts that's possible in that

forest.

Q. They have what?

A. They have already committed all of the cuts

that's likely to come out of that forest. There may

be some

Q. You mean the Forest Service has?

A. The Forest Service has. There may be some

increase but they are committed now for some

twenty-five years ahead and they can increase that

if they wish to—if they find that it's possible to

sustain a larger allowable cut.

Q. Now, you used the term several times in your

direct testimony, "Sustained yield." What does sus-

tained yield mean?

A. Sustained yield means taking an available

timber property and cutting off of it each year the

growth that occurs in that forest each year, the

equivalent of the growth in footage.
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Q. Is there any difference between that and the

sustained yield agreement with the Forest Service?

A. The sustained yield agreement with the For-
est Service [462] is merely an agreement that it

will be operated in such a manner as to insure that

the annual cut will not exceed the annual growth.

Q. Well, isn't it a fact that under a sustained

yield agreement such as exists at Flagstaff, Ari-

zona, that the operator there is guaranteed so much
timber without competitive bidding?

A. If you have—I don't know, there is only very

few in existence.

Q. That's right, there is one in Flagstaff?

A. But where they have that type of contract

no one else bids on it, it's on a contract.

Q. That's right. And where you have been using

the term "Sustained yield" you did not mean that

kind of a contract that we just mentioned at Flag-

staff?

A. I don't know that particular contract, but all

of the contracts that I have seen of that type with

the Forest Service require the properties to be

managed on a sustained yield basis of it, in other

words not to cut in any year more than the growth

on the forest.

Q. Well, what you mean by sustained yield is

that it is set up so that it will be approximately

a certain number of feet of timber available each

year?
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A. Right, the growth of the forest will be avail-

able for cutting. [463]

Q. And that has nothing whatever to do with

the abolishment of competitive bidding at those

sales ?

A. I can't see any connection between sustained

yield and competitive bidding.

Q. Well, I want to distinguish between the term

sustained yield that you have used and the term

I used which I think is proper, I may be wrong,

the sustained yield agreement with reference to the

Flagstaff mill. A. If

Q. Southwest Lumber Company.

A. If that is the same as the agreement in the

Olympic Forest up north, all that it does between

what the Forest Service does itself is that it elim-

inates competitive bidding year to year.

Q. Yes, Well, this sustained yield thing actually

that you are talking about actually depends upon

the management plan that's adopted, doesn't it?

A. By the Forest Service for the area.

Q. And it's subject to—that particular one Chev-

alon working circle is subject to revision each five

years'? A. That's what I

Q. Subject to review each five years'?

A. That's what I understand, subject to review

each five years and revision each ten years if I

understand correctly. [464]

Q. And I assume if at the end of five years there

had been a forest fire and a lot of it destroyed and
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it was reviewed and a revision was justified it would
be made then instead of at the ten year period,

wouldn't it?

A. They have the authority to do it in that cir-

cumstance.

Q. What log scale method is used in Oregon and
Washington and California?

A. By the Forest Service the same as they use
all over the West, as I understand it.

Q. Well, I thought I understood you that you
didn't know what they used in the Sitgreaves Na-
tional Forest in Arizona?

A. I don't unless they are using what I am ac-

customed to, I mean I have no specific knowledge
about the Sitgreaves National Forest.

Q. All right. What I'm asking you is what log

scale method is used in Washington, Oregon and
California?

A. They use there the growth scale and scale

back for defect.

Q. And the scale what?

A. Scale back for defect.

Q. Scale back for defects?

A. Yes, and defects are usually established by a

trial plot.

Q. Have you given consideration—I'm sure that

you have [465] seen on television Kaiser's alumi-

num advertising? A. I have, sir.

Q. You have seen Kaiser Steel advertising?

A. Yes, sir.
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Q. And you have heard of the developments that

are being made in gypsum products for building'?

A. Oh, yes, I am thoroughly familiar with it.

Q. Have you given any consideration to the ef-

fect that the development of new products may

have on the building industry and the resultant

effect upon the lumber industry?

A. Yes, sir.

Q. Has that, too, affected any?

A. You do that and we have always discounted

that over a period of years. We used to anticipate

getting from twenty to twenty-two thousand feet

of lumber per house built in the United States,

and we have today scaled that down to under fif-

teen thousand feet and recognizing that some houses

will and can be built with practically no lumber in

them, and that there will probably be an increase

in the type of that and there will probably have

to be an increase in the number of houses so built

in order to build enough houses to house the peo-

ple that are going to be living in the United States,

because there will not be enough lumber to build

all of them out of wood.

Q. We'd better all get into the lumber business,

hadn't we? [466]

A. It's a very excellent business if you have

timber and a source, a dependable source of timber

it is an excellent business to be in.

Q. No risks?

A. I would say no more risks than are inherent

in any other operating business.
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And in the case of an operator whose supply of

timber is the Federal Forest Service, less risk than

the great many other businesses have.

Q. Well, you have heard of Whiting Brothers

and Kaibab Lumber Company in northern Arizona?

A. I have heard the name, I don't happen to

know any of them.

Q. Do you understand that's one of the larger

operators and one of the good operators in Arizona?

A. I have heard the name in the sense of being

regarded as good operators, that's all I know.

Q. Do you know they have bought a mill re-

cently at Payson, Arizona? A. I do not.

Q. Do you know that they are short of timber

now and are out looking for additional timber?

A. Didn't they know that when they bought the

mill?

Q. They knew Sitgreaves Forest was just up on

the hill [467] from Payson, I'm sure, and there

isn't anything in the world to keep Kaibab Lumber

Company from bidding on each and every sale in

the Sitgreaves Forest, is there?

A. Yes, sir.

Q. What is it?

A. The amendment to the Little Business Act

in 1958 which requires the Forest Service to give

small businesses preference who already have an

established position, even to giving them prefer-

ence in price against an outside bidder.
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Q. Well, let's assume that Nagel and Duke City

and Kaibab Lumber Company are all about the

same size, relatively speaking. Now, would there be

anything that would prevent Kaibab from walking

into any sale and bidding on it?

A. I think not.

Q. Assuming they can qualify financially?

A. I think not if they would meet all the quali-

fications.

Mr. Moore: That's all, thank you.

Redirect Examination

Q. (By Mr. Romley) : You said a moment ago,

sir, that there is no more risk in the lumber indus-

try and I think you are referring to Duke City

here, than are inherent in any other operating

business. On what do you base that opinion, sir?

A. Well, just on general experience but, for

instance, [468] I'd much rather have the saw mill

than a motel.

Q. Did you have some statistics which you used

for comparative purposes?

A. Not immediately available, not with me. But

failure statistics indicate that small manufacturing

business, small retail business and motels have the

highest rate of fatality. The Dim and Bradstreet

monthly compilation indicates that.

Q. I don't think my good friend Mr. Moore

meant to imply that you were responsible for the

Long-Bell receivership. Were you?
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A. I wondered when he asked that, but I wasn't
high enough up to assume any responsibility for
that at that time.

Mr. Romley: If the Court pleases, there is one
matter that I neglected to cover on direct that I
would like leave to go into, it's a very brief one.

The Court: Very well.

Q. (By Mr. Romley) : Mr. Smith, do you have
any opinion, sir, as to what would be a proper item
dollar wise, or proper amount, I should say, for

management expense of—by that I mean manager,
assistant if one is necessary in the operation of a
mill of the size and capacity of the Duke City mill

about which you have heard the testimony?

Mr. Moore : I object to that, your Honor. I think

the witness has said he has never seen the mill, he

has never been up there, he doesn't know anything

about it, it's a unit [469] of a larger group. I think

that's highly speculative.

The Court : I don't think you have enough foun-

dation.

Q. (By Mr. Romley) : Mr. Smith, do you know
upon what factors the salary paid a manager or an

assistant manager are based'?

A. Primarily on the size of the business. There

is always a range from low to high, and if you

have enough of them you can establish a median.

And there is always the difference between the

manager who is thought to be, by his employers,

more competent in the place and making more

money for them than a lesser competent man. But
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there is a rough yardstick used with the provision

that a very small business will pay frequently a

little over the yardstick and a large business: will

usually pay considerably under, and that's one dol-

lar a million.

Mr. Romley: That's all.

Recross Examination

Q. (By Mr. Moore) : What was that figure?

A. One dollar a million feet.

Q. One dollar per what?

A. One dollar per million per year for salaries

for the top management. That's a rough yardstick

used in setting up the prospectus for a new enter-

prise. That's what we did [470] use in setting up

the prospectus for the Navajo Tribe.

Mr. Moore: That's all.

Redirect Examination

Q. (By Mr. Romley) : Is it one dollar or one

thousand dollars per million
1

? Translate that to us

into twenty-two million.

A. Twenty-two million would be $22,000 a year

for salary.

Mr. Romley: Okay, sir, thank you. That's all.

Recross Examination

Q. (By Mr. Moore) : Now that salary applies

to the manager 1

?

A. General manager. Usually you only have one

top man in a small business.
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Mr. Moore: Thank you.

The Witness: You would have a general man-
ager, superintendent of the plant and a superin-

tendent of the woods.

Redirect Examination

Q. (By Mr. Romley) : Do you know where the

superintendent of the plant and the superintendent

of the woods, where his salaries are charged?

A. The plant man's salary would be charged to

production, [471] plant production, saw mill pro-

duction, lumber production, however you term it.

And the salary for the forest superintendent

would be charged to logs.

Q. The part of management expense or opera-

tion expense? A. Operation expense,

Q. Operation?

A. Except the general manager.

Mr. Romley: That's all.

Mr. Moore: No further questions.

Mr. Romley: May this witness be excused, your

Honor?

The Court : You may be excused, Mr. Smith.
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DALE O. NELSON
called as a witness herein, after having been first

duly sworn, testified as follows:

Direct Examination

Q. (By Mr. Romley) : Would you state your

name, please, sir? A. Dale 0. Nelson.

Q. Where do you live, sir?

A. Winslow, Arizona.

Q. What is your business or profession?

A. I am comptroller for the Nagel Lumber &

Timber Company. [472]

Q. Are you also a certified public accountant?

A. I am.

Q. Registered and qualified to practice in this

State?

A. In this State and in Washington.

Q. You mean in the State of Washington or

Washington, D. C?
A. State of Washington.

Q. How long have you been the comptroller with

the Nagel Lumber & Timber Company?

A. Since the Spring of 1956.

Q. And in the same capacity since that time?

A. That's right.

Q. Mr. Nelson, are you familiar with the man-

ner and steps in which logs are scaled that are

milled at the Nagel Lumber & Timber Company

mill in Winslow? A. I am.
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Q. Can you outline for us briefly, please, just
what those various steps are? Start with the tim-
ber upright in the woods.

A. We have—we are billed by the Forest Serv-
ice on the basis of the net log scale as determined
by their cruise of the plots which have been desig-

nated for cut. This, as I understand, is a cruise of
the standing timber. The next scale that is made
by our employees is a gross log scale of timber
felled and buck trees skidded to a loading landing
in the woods. [473] This is used as the basis for

paying our logging contractors.

Q, Is there a term commonly designated to that

step?

A. Well, this would be the skidded log deck.

Q. Is that the first scaling on the part of the

operator? A. That is correct.

Q. And that's a gross log scale?

A. Gross log scale.

Q. The first one ahead of that was the Forest

Service, the net log scale?

A. Which is net log scale, yes, sir.

Q. Now, what is the second step of the operator

in the scaling process?

A. The logs are then loaded on log trucks and
trailers and are hauled from the woods to our pond

or deck area at the mill. Before the logs are un-

loaded one of our employees scales the individual

logs on that loaded truck in order to determine the

amount of gross log scale that has been hauled

from the woods into the mill. [474]
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Q. What if any term is delegated to that, or

designated ?

A. This would be our mill deck.

Q. Is that the second step?

A. This is the second step in the operation.

Q. That is the mill deck? A. Yes, sir.

Q. Where is the truck haul, is that a separate

term with regard to scaling?

A. For the purposes of our statements, we use

the accumulated figures on a monthly basis as we

do prepare monthly statements of the total truck

scales, which are made at our decking area at the

mill.

Q. Give me again the name of this second step.

You say the mill deck scale?

A. No, this is not mill deck.

Q. With reference to skid log deck, that is the

number one step, what is the second one?

A. Log deck, mill log deck.

Q. And that scaling is done while the logs are

being, before they are dumped they are in the car-

rier from the forest to the mill, is that right?

A. That is correct.

Q. Then is there a third step?

A. I might enlarge on that second step before

we pass on to that. That figure is denoted on our

statement as truck haul. [475]

Q. Your figure, you mean in this seven series

of exhibits is truck haul?
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A. That is correct.

Q. Mill log deck and truck haul, so far as the
statements are concerned are synonymous?

A. That is correct.

Q. Is there a third step?

A. The logs are dumped by the use of frames
into the pond, floated across the pond into a well

adjacent to the mill where they are floated over

lifting chains and they are then hoisted from the

water up to the mill deck, the sawmill deck. As
they clear the water they are stopped and a man
there scales them the third time, again a gross log

scale.

Q. What do you call this scale, or is there a

name ?

A. This is referred to in our terminology as the

mill deck scale.

Q. Do I understand from your testimony, sir,

that each of these three steps of scaling by the

operator is a gross log scale ?

A. That is correct.

Q. And each of these are all prior to the log

reaching the saw at the mill, is that right?

A. That is right.

Q. Are there any others between the mill deck

scale and actual sawing of the timber, any other

scales? [476]

A. No, there are no other scales.

Q. Is there scaling after the logs are sawed?
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A. We have recently incorporated a green chain

tally but this was not in effect until this spring's

cut was started. Prior to that time we determined

our lumber production by our sales figures of fin-

ished lumber or lumber sold, adjusted by the in-

ventories of lumber on hand.

Q. And is that figure, this last one you have

mentioned, the one designated on Exhibit 9 as the

net lumber recovery?

A. That would be the net lumber recovery.

Q. Now, is the mill deck scale, the third one you

mentioned, when it is dumped in the pond and

lifted to the mill deck and scaled, the final process

before the logs are actually rim through the saw,

is that the item shown in this series 7 in any way 1

?

A. It is shown on logs sawn.

Q. Logs sawn. Is there any relationship between

the logs sawn as shown in this 7 series and the

Forest Service net log scale?

A. Not directly.

Q. Do you know from your experience with the

Nagel Lumber and Timber Company if the Forest

Service net log scale is the same or differs in any

way from the logs sawn as reflected in this series

7 Exhibit?

A. It differs materially. [477]

Q. You say what?

A. It differs materially.

Q. In what way?
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A. The logs sawn figure is stated on a gross log
scale before deducting defect factors. The net log
scale or basis upon which we purchase the timber
from the Forest Service is stated in a net log scale

which is the estimated scale of the tree after de-

ducting accumulated defects factor.

Q. That net log scale is done by the Forest Serv-
ice in the forest?

A. Yes, the net log scale would be substantially

smaller than the gross log scale or log sawn figure.

Q. This Exhibit 7 series show the—or you told

us it shows the logs sawn. Does it show the net

log scale? A. At no place.

Q. Are there any records of the Nagel Lumber
& Timber Company which show the net log scale

and their relationship to the logs sawn as reflected

in this series 7 Exhibit?

A. I have prepared studies of our lumber reali-

zation showing the net scale which we have pur-

chased during successive logging seasons, starting

with March, 1957, through March of 1960, compar-

ing the lumber realization or net lumber scale,

as you state, with the net log scale we have pur-

chased.

Q. And

A. These of course are based on the summaries

of the [478] reports of timber cut which are fur-

nished to us on a monthly basis by the Forest

Service and from the settlements which we have

made with the Southwest Lumber Company.
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Mr. Moore : I don't want to interrupt too much,

but I must object. I think those records are the

best evidence.

Mr. Romley : I haven't asked him what the rec-

ords reflect. He is identifying them, then I am go-

ing to show what they are.

The Court: He has testified he made the studies

and how he prepared them by the contents of them.

Mr. Romley: I hadn't inquired as to their con-

tents yet, your Honor.

Q. (By Mr. Romley) : Studies that you made,

do they reflect the relationship between the net

lumber recovery as against the net log scale made

by the Forest Service?

A. They do by each year and accumulated to

date.

Q. You say you made such studies starting in

March, 1957 and brought them through March,

I960? A. That is correct.

Q. Are the studies which you prepared and that

you have here with you—perhaps I am getting the

cart before the horse—do you have any of those

studies here, sir? A. I do.

Q. Are those you have by calendar year or other-

wise?

A. No, they are by logging season. [479]

Q. And what is the logging season?

A. Our normal logging season runs from March

to March.

Q. I would assume then you mean March 31st

through the following March 31st?



George H. Nagel, et al. 677

(Testimony of Dale 0. Nelson.)

A. In some cases due to weather conditions the

period would cover thirteen months period and in

other cases, cover a twelve months period.

Q. Then the studies you have made and brought

with you are on a basis ending- in late March of

the years '58, '59 and '60, is that right?

A. That is correct.

Q. And you have no such figures here on a cal-

endar basis we could use for comparison with the

7 series Exhibit? A. No, I don't.

Q. Are there such records available?

A. They could be prepared. They are not avail-

able, they have not been prepared on that basis.

Q. Where are those records, sir?

A. Well, the details would have to be derived

from the books and records in the Winslow office

of the Nagel Lumber Company.

Q. They are all there? A. Yes.

Q. And all the information can be obtained from

those records? [480]

A. That is right.

Q. Do you know from your experience as the

comptroller for this company whether there has

been any overrun on the net log scale during any

of the times prior to this date? A. I do.

Mr. Moore: I think the record is the best evi-

dence, if your Honor please.

The Court: I take it he knows it only from his

records.

Mr. Romley: That is right.
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The Court: He wouldn't personally do the scal-

ing and checking and the records therefore would

be the best evidence.

Q. (By Mr. Romley) : Take any one of these

seven series, sir, Mr. Moore inquired of Mr. Bru-

nell about this morning. Here is one for the year

1956. Let's see if I made any notes on that, or take

any one here, it makes no difference. I have some

notes on 1958, let's take that one, sir. That is Ex-

hibit 7-H.

Mr. Moore: Which year is that, Mr. Romley 1

?

Mr. Romley: 1958.

Q. (By Mr. Romley) : My notes indicate that

on page 7—would your Honor like to follow that?

I have another copy.

You have page 7 there, do you, Mr. Nelson?

A. I do.

Q. I believe my notes are correct with regard to

Mr. Moore's [481] question. Do you find there a

figure of logs sawn?

A. I do, 21,877,500 feet.

Q. Do you find there—now, insofar as logs sawn,

does that reflect the net log scale for that year or

does it reflect the gross log scale?

A. The gross log scale.

Q. I believe it is your testimony that the net

log scale is less than that figure, but the amount we

don't know, is that right, sir?

A. That is correct.
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Q. Now, do you show, or does there appear, I

should say, on this same exhibit an item of over-

run? A. There does.

Q. Is that shown there as 122,370?

A. That is correct.

Q. Is that the overrun on the net log scale or

is that the overrun on the gross log scale as re-

flected by the logs sawn?

A. On the gross log scale.

Q. Then the percentage Mr. Moore spoke of this

morning in his examination of Mr. Brunell was the

ratio of the 122,370 to the gross logs sawn rather

than to the net log scale, is that right?

A. That is right.

Q. Based on your experience as the comptroller

—again [482] I am afraid I am getting into the

records. I will stop there.

We have been speaking now of only one exhibit,

I believe it is 7-H for the year 1958, is that cor-

rect, sir, those on the front page there?

A. Yes, 7-H, 1958.

Q. Is the same true insofar as the method of

computation and reference to logs sawn, et cetera,

percentages, without going into all of them, is the

same true of the entire seven series?

A. The entire series does not show as much de-

tail as this particular report, but the same scaling

methods have been used and the same ratios would

apply as would apply here to 1958.
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Q. Do you have any opinion, and please tell

us yes or no without expressing the opinion, if you

have one, as to the overrun, if there has been any,

of the Nagel Lumber & Timber Company over the

net log scale? A. Yes.

Q. On what do you base that opinion, sir?

A. On the lumber realization studies to which

I previously referred, covering the period March,

'57 through March, '60.

Q. Did you have any part in the preparation

of in the assisting in the preparation of Exhibit 9

which is entitled: Available Timber at date of sale?

A. I did. [483]

Q. Are you familiar with the statement that ap-

pears thereon showing net recovery as based on an

overrun of 15 per cent on the net log scale?

A. I am.

Q. In your opinion does the overrun, or I should

say, has the overrun at Nagel Lumber & Timber

plant at least equalled during the last three years

the 15 per cent on which this particular exhibit is

based ?

Mr. Moore: We object to that, if your Honor

please. It is the same thing that was excluded a

moment ago. His opinion is based upon reports and

records which are available and they are the best

evidence.

The Court: The records would be the best evi-

dence.
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Mr. Romley: Your Honor, the developing this

morning on cross examination of Mr. Brunell,

which to my mind has confused the issue rather

than aided it, will be unable to present those rec-

ords or make that analysis, if it is deemed impor-

tant, until we resume next Tuesday. But I have
already spoken to Mr. Nelson and he will be work-
ing on it this week-end and on Monday I will have
those records here available so counsel can examine
them to his heart's content. So if I may, I would
like to defer any further examination of the wit-

ness. It was one of those things we hadn't antici-

pated. They are going to base a percentage on gross

log scale when we take a net log scale. We will have

to bring those records [484] in and substantiate our

position in that regard. May I reserve the right to

recall this witness, your Honor, after he has pro-

duced those records?

The Court: Very well. Of course he has ex-

plained the figures in Exhibit 7. As I understand

it now, you are thinking of going further and get-

ting records, further records from Winslow.

Mr. Romley: Only to corroborate what he has

said, that is all. The explanation has been made and

I think if counsel wants the opportunity to examine

the records we will afford him those records.

The Court: Very well.

Mr. Romley : If he tells me he doesn't want them,

I won't bring them.
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Mr. Moore: May I inquire, if the Court please,

of counsel whether or not they have furnished the

United States Forest Service reports on overruns

during the period he is talking about?

Mr. Romley: I have no objection to your asking

the witness, I cannot tell you myself.

The Witness: I don't believe there is anything

that requires us to furnish these reports to the

Forest Service.

Mr. Moore: As far as you know, Mr. Nelson,

you have not prepared or furnished to the Forest

Service any report, with respect to overrun, given

year or given period of time? [485]

The Witness: Not to my recollection.

Mr. Romley : I have no further questions of the

witness at this time, Mr. Moore. You may cross

examine now if you wish.

Mr. Moore: He has talked about an analysis.

Mr. Romley: I have an analysis here, it is not

on a calendar year basis. I was afraid it would be

more confusing than helpful. I will produce it now.

Mr. Moore: I would like to reserve the cross

examination, your Honor, until in the morning

until we have a chance to look at these. Mr. Romley

pointed out that the examination this morning was

something he didn't anticipate.

The Court: Why don't you go ahead with the

cross examination. It will be recess time before you

get to that.

Mr. Moore: I don't know that I have any other

than that actually. Give me just a moment.
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Cross Examination

Q. (By Mr. Moore) : Mr. Nelson, does the term
underrnn or overrun have a definite meaning in the
industry ?

A. Only in relation to two separately stated fig-

ures. We in all of our discussions have been using
an overrun based on net log scale. The overrun as

stated in the auditor's statements is overrun based
on gross log scale. [486]

Q. You say it has a definite meaning with re-

spect to those figures. What is the definite meaning
of it? A. You are speaking of overrun?

Q. Yes.

A. It is excess of lumber production to a log

scale.

Q. Which log scale?

A. That was what I was trying to point out.

Normally it is net log scale.

Q. That is the normal understanding of it? And
do you know why it is in your reports under the

title overrun, underrun or overrun and the figures

set there?

A. It is a matter of tracing costs through the

various departments based on the volumes proc-

essed by each individual department. Our sawmill

costs are originally stated on the basis of the logs

going into the mill and this scale is based on a

gross log figure. It is used merely for supplemental

control purposes. Now, we have to entitle the dif-
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ference between this log scale and our ultimate

lumber production and it is entitled overrun or un-

derrun in our statements.

Q. Is there some reason for using underrun and

overrun to designate what you say it designates

in these reports rather than the normal meaning

and usage of the term in the lumber industry?

Mr. Romley: I object to the form of the ques-

tion. It is not what he says in these reports. [487]

Q. (By Mr. Moore) : What is said in these

reports then ? Do you understand what I am trying

to get at?

A. I am afraid I don't follow you.

Q. Is there some reason why the term underrun

or overrun was used to designate what you have

now told us it does designate in these reports, Ex-

hibit 7-A to 7-1?

A. Only as I have previously answer the quesr-

tion.

Q. I missed it if you did.

A. The logs sawn is a fixed figure. It is based

on a gross scale of logs going into the mill. When

we compute, based on our sales and inventory fig-

ures, the lumber production produced by these gross

logs there has to be an adjusting figure and it is

merely this adjusting figure is stated as overrun

or underrun in our reports.

Q. And you use it in your reports in that mean-

ing or to show the difference between the gross log

scale and the net lumber production?

A. That is correct.
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Q. Rather than the net log scale and the lumber
production? A. That is correct.

Q. Any reason why you do that, other than what
you have said?

A. No. It seems to be a valid reason in my
thinking.

Mr. Moore: Your Honor, that is all I have at

this time. [488]

Mr. Romley: There is one thing, not redirect.

He may know about this office equipment, if he does
I won't have to recall Mr. Jenkins.

The Court: Very well.

Redirect Examination

Q. (By Mr. Romley) : Mr. Nelson, do you have
any knowledge or information with regard to the

office equipment normally used in an office such as

the Duke City office?

A. We use similar equipment in our office.

Q. Have you ever been in that office?

A. Yes.

Q. And we speak of office equipment, you say

that you have similar equipment in your office?

A. That is correct.

Q. Of what generally does such office equipment

consist ?

A. Basically desks, chairs, file cabinets, and some

office machinery. That is like typewriters, adding

machines, calculators.
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Q. Things of that sort. Do you know the normal

life of such equipment new?

A. My experience has been primarily in the pub-

lic accounting field with the bulletin F that is sup-

plied by the Internal Revenue Service as a guide

for the depreciation of [489] various types of

equipment.

Q. On the basis of that experience do you have

an opinion then, sir, as to the normal life of such

equipment? A. I do.

Q. New? A. New.

Q. And what is that, sir?

A. Desks are permitted to be written off over

a twenty year period. Most office machinery would

range from five to ten years. I think you could say

that the average that is normally permissible is a

ten year period.

Q. In an exhibit which has been, I believe, re-

ceived in evidence here—let me see. Yes, 11. There

is office equipment shown to be replaced or allow-

ing it a six year life to be replaced at the end of

the existing three years for the office equipment.

I haven't asked you about that, but after you buy

it new then to be replaced at the end of nine years,

which gives it six year life in this depreciation

schedule. As a matter of accounting now, does de-

preciating the office equipment in six years instead

of in ten years react dollar-wise to the advantage

or to the disadvantage of the defendants in this

case?
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A. It would act to the advantage of the de-
fendants.

Q. To have it at the six year figure??
A. That is correct. [490]

Q. Now, I don't know when you last saw the
office equipment in the Duke City office, can you
tell us, sir? I don't know whether you are suffi-

ciently qualified to express an opinion as to this
used equipment or its normal life expectancy as
of 1958.

A. Within the last two weeks, I would say.

Q. You did see it within the last two weeks, or
two weeks prior to the sale?

A. No, within the last two weeks.

Q. Of course I assume you don't know whether
it is the same identical pieces or whether it had
been replaced? A. No, I don't.

Mr. Romley: I wonder, if your Honor pleases,

if we could inquire of counsel whether he could

advise us on that point?

Mr. Moore: I am sure I can't. I haven't inspected

it. I don't know any more about it than Mr. Nel-

son, in fact, not as much.

Q. (By Mr. Romley) : The office equipment
you saw about two weeks ago, sir, did it appear
to be new or used equipment?

Mr. Moore: I think we are getting a little far

afield. I object. The qualifications aren't laid.

Mr. Romley : I could call Mr. Liberman and find

out if it has been replaced. I am asking you.
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The Court: I think insofar as we are concerned

with it [491] here, this exhibit probably covers it

thoroughly enough anyway.

Mr. Romley : You may cross examine.

Recross Examination

Q. (By Mr. Moore) : Just one question, Mr.

Nelson. You referred to Bulletin F, I believe it

was, a moment ago? A. That is correct.

Q. Did you follow Bulletin F in computing the

depreciation schedule shown in these reports from

1952 to 1959?

Mr. Romley: That is immaterial, if your Honor

please. I object to what bulletin they followed. We
are concerned with what is the utility or life of

the equipment.

Mr. Moore: He is relying on it, I want to know

if that was followed in the preparation of the de-

preciation schedule in the reports.

The Court-: He didn't make these reports, did he?

Q. (By Mr. Moore) : Did you set up the de-

preciation schedule on the books of the Nagel Lum-

ber Company, Mr. Nelson?

A. On some pieces of equipment. Anything that

required, subsequent to the spring of 1956 I did.

Q. Everything from 1956 on down you set up

the depreciation schedule?

A. That is correct.

Q. And directed the bookkeeping in reference

thereto? [492] A. That is correct.
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Q. Did you follow Bulletin F in setting up that

depreciation schedule ?

Mr. Romley: We renew our objection.

The Court : He may answer.

A. There are certain items primarily of a na-

ture of office equipment, cars, rolling stock, on
which we use a life term on which we rely on
Bulletin F to a gTeat degree. There are other items

which are directly connected to the production of

lumber on which we use the unit of production

method.

Mr. Moore: That is all.

Mr. Romley : That is all.

The Court: We will stand at recess until 9:30.

(Whereupon, a recess was had at 4:30 o'clock

p.m. on May 5th, until 9:30 o'clock a.m. May
6th, 1960.) [493]

May 6th, 1960, 9:30 O'Clock A.M.

The Court : Mr. Romley.

Mr. Romley: If it please the Court, I would

like the record to show that we delivered this morn-

ing to counsel for the defendants the two letters

he requested dated respectively on April 30th and

May 12th, 1958. Those were the photocopies.

We have agreed upon a stipulation subject to

the Court's approval, I will try to state it and

counsel will correct me if I am in error.

It is stipulated by the parties that the Aztec

timber governed by the contract between Duke City
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and the Southwest Lumber Mills, Incorporated,

provided that the timber would be cut within eight

years after the date of the contract, which was

May 21st, 1956, thereby requiring the cutting to

be by May 21st, 1964.

We further stipulate that in the Fall of 1959,

I believe it was you said, Mr. Moore?

Mr. Moore: Sometime in that area.

Mr. Romley: Duke City obtained an extension

of the time within which to cut for a period of two

years, I assume taking it to May 21st, of 1966.

We further stipulate, if the Court pleases, that

the same situation prevailed or is their understand-

ing, is the way I think Mr. Moore put it, that the

same situation with [494] regard to timber for cut-

ting, et cetera, prevailed with regard to the Aztec

timber covered by the contract between Arizona

Timber Company, the Gallagher concern, and the

Southwest Lumber Mills. Is that correct 1

?

Mr. Moore: I think that covers it, that's correct.

Mr. Romley: Now, at this time, if your Honor

pleases, we would like to read into evidence inter-

rogatory number 6 and the answer thereto as ap-

pears on page 2 of the answers to the interroga-

tories.

The interrogatory reads as follows:

"Question: State specifically and in detail the

date and amount of each payment made upon the

purchase price or under the terms of the purchase

contract of November 6, 1958, on account of the

purchase by defendants of the Gallagher proper-

ties."
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"Answer: Answered in detail in the schedule
attached hereto marked schedule answering inter-
rogatory number 6."

And we offer in evidence, if the Court pleases,
the schedule answering interrogatory number 6,

pages 1, 2 and 3 thereof.

Mr. Moore: No objection.

(Plaintiffs' Exhibit 20 marked for identifica-

tion.)

Mr. Romley: We offer in evidence, if the Court
pleases, a photocopy of the interest tables appear-
ing on pages 128 and 129 of the Volume 6 of the
Arizona Code, 1939. [495]

The Court : I have the volume here if you want
to see it, Mr. Moore.

Mr. Romley: It's 128 and 129.

Mr. Moore: We have no objection to that.

The Court : It may be received.

(Plaintiffs' Exhibit 20 received in evidence.)

Mr. Romley: If the Court pleases, I advised the

Court, and counsel yesterday that we had an actuary

available to testify this morning. I find I was in

error when I said this morning, although arrange-

ments had been made for him to appear today he

was tied up and couldn't be available until this

afternoon.

Mr. Moore was good enough to consent this morn-

ing, subject to the Court's approval, that I could

rest and put him on out of order this afternoon.

Mr. Moore: Well, I'm not through with Mr.

Nelson.
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Mr. Romley : You're not ?

Mr. Moore: I had a few questions I wanted to

ask Mr. Nelson before you rest.

Mr. Romley: May we finish this one point then?

Mr. Moore: Yes.

Mr. Romley: That's agreeable. Mr. Nelson, will

you resume the stand, please. [496]

DALE 0. NELSON
recalled to the stand as a witness, having been

previously duly sworn, testified further as follows:

Cross Examination—(Continued)

Q. (By Mr. Moore) : Mr. Nelson, you said yes-

terday that there are items in your equipment or

equipment of the Nagel Company which are di-

rectly connected to production of lumber which you

used the unit of production method in the calcula-

tion of depreciation. Will you tell us, please, what

is the unit of production method, describe how that

works.

A. The unit of production method is based on

the projected volume to be produced by any manu-

facturing concern and by a particular unit of equip-

ment. And as the material is manufactured the

charge for depreciation is written off as that vol-

ume is produced.

Q. How do you determine mathematically, is it

by dividing the value?

A. Dividing the value by the total volume to get

a unit of production.
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Q. By the total volume, and that gives you the

unit of production?

A. Unit of depreciation.

Q. Unit of depreciation I meant. If we are talk-

ing of [497] timber or lumber you would use your
projected total volume? A. That's correct.

Q. And the value of the particular piece or

pieces of equipment? A. That is correct.

Q. You would then get the amount of deprecia-

tion per thousand feet of lumber?

A. That is correct.

Q. And then at the end of the year whatever

number of thousands of feet of lumber you had
manufactured you would charge off as depreciation

against the equipment involved on that basis?

A. That is correct.

Q. Can you tell me, Mr. Nelson, what parts of

the machinery and equipment you referred to when
you said those items were directly connected to the

production of lumber? Let me ask you this, maybe
this will help, Mr. Nelson, do you have with you

among your files down here your worksheets or

records of depreciation schedule, the way you

worked it out? A. No, we don't.

Q. Are those worksheets voluminous?

A. We keep' an equipment ledger. Each indi-

vidual piece of equipment is recorded on a ledger

page and the method of depreciation is computed

on that page. [498]
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Q. How large a ledger is that?

A. Probably an inch and a half thick on ten by

ten sheets.

Q. Could you get that down here by the first of

the week? A. I believe so.

Mr. Moore: I would like, if you have no objec-

tion, Mr. Romley, for Mr. Nelson to obtain that.

Mr. Romley: We have no objection at all.

Q. (By Mr. Moore) : That ledger will contain

your worksheets or at least final information from

your worksheets, I assume?

A. No, the ledger has no summaries in it.

Q. Will you also get your worksheets?

A. For what periods?

Q. Well, I believe you said you had, was it '56,

after '56 I believe you said that you had made up

the depreciation schedule?

A. That is correct.

Q. Get '56 up to date, if you have it.

Can you tell me, Mr. Nelson, do you recall in '56

what volume of timber you used in calculating the

unit of production depreciation?

Mr. Romley : That is not the best evidence, your

Honor. If we are going to get the records, rather

than rely [499] on memory. Object to it on that

ground.

The Court: I think if we are going to have the

records, we ought to have them here for the witness

to answer from those.
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Q. (By Mr. Moore) : This ledger you are talk-

ing about, how far back does that go, do you recall?

A. It contains any equipment that is on the

yard now. At the end of each year any equipment

that has been disposed of is removed from the

ledger.

Q. Do you know whether or not there are avail-

able the worksheets from which those depreciation,

the depreciation ledger was prepared, available

from '53 or % on up to date?

A. I don't know where those are, no, unless they

would be in the auditor's files.

Q. And those files, you are referring to files

kept by the auditors some place other than your

office at Winslow? A. That's correct.

Q. So far as you know the only worksheets you

have would be from the time you started?

A. That is correct.

Q. Let me ask you this, Will this ledger show

which items of equipment or pieces of equipment

are depreciated according to the use of Bulletin F
that you mentioned yesterday?

A. As I stated, each individual page shows the

method or [500] the rate of depreciation.

Q. If it is on a life basis, useful life basis rather

than unit of production basis, will the ledger show

the span of life used in determining the deprecia-

tion on that particular piece of equipment?

A. It will in each case.
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Q. Mr. Nelson, is the Nagel Lumber & Timber

Company borrowing money or have money borrowed

at the present time? I am not interested in the

amount, I am ultimately going to get to the inter-

est rate, that is what I have in mind.

A. We are.

Q. What interest rate are you paying'?

A. We have some at five and some at six per

cent.

Q. Do you have this warehousing or warehouse

receipts, do you have some of those at six per cent?

A. Yes.

Q. In addition to that six per cent, are you also

paying a two per cent service charge ? A. No.

Q. No service charge on the warehouse receipts?

A. No, pay a one per cent service charge.

Q. One. I misread the book. Six per cent inter-

est and one per cent service charge, is that correct?

A. The service charge is not on the amount of

the loan.

Q. What is the service charge on? [501]

A. On the amount of the security.

Q. And that is a part of the charge that you

pay for the use of the money, however, isny
t it?

A. Yes.

Q. Mr.. Nelson, in 1958 or '59, which was it, the

Nagel Lumber & Timber Company bought a plant

at San Carlos, do you recall when that was ac-

quired? A. 1959.
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Q. That was bought or acquired with the inten-

tion or expectation of earning profits out of that

operation, I assume?

Mr. Romley: We object to that, entirely immate-

rial, has no probative value, another plant not

valued in these calculations.

The Court: I don't see the materiality.

Q. (By Mr. Moore) : Let me ask you this. Does

not your financial report for the year ending De-

cember 31, 1959—I don't recall the exhibit number

—7-1, Exhibit B, I believe page 1959-4 shows a loss

of $86,000 in 1959 in the operation of the San

Carlos plant?

A. What was that page again?

Q. Excuse me. I believe Exhibit B, I think it

is 1959-4, if I can read it on this photostat.

A. Now, could I have the question again?

Q. Does that show a net loss of $86,899.17 on

the [502] San Carlos mill for '59?

A. It does.

Q. Schedule 6, page 1959-23.

A. I have it.

Q. That shows sales manager's salary of $18,-

718.65, is that correct, for the year 1959, that is

sale's manager of Nagel Lumber & Timber Com-

pany?

A. I would say this would be a misnomer. We
do not pay our sales manager this salary. This is

the entire sales force.

Q. Sales force and not the manager?

A. That's correct.
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Q. Do you know why it would be set up here

as sales manager's salary, that figure?

A. No, I don't.

Q. Right beneath that is office salaries, $27,000.

Is that a misnomer or is that correct?

A. That is correct.

Q. That covers the office salaries of personnel

in the office at Winslow? A. That is correct.

Q. Is there any sales force or office help in-

cluded in that office salary figure?

A. No, there are no sales personnel.

Q. I didn't hear you. [503]

A. There are no sales personnel included in that

figure.

Q. Explain to me, Mr. Nelson, you can do that

better than I can ask specific questions, what is

the sale's manager's figure of $18,718?

A. We have a salesman stationed in the Phoenix

area. We also have a salesman who is located at

Winslow, combination of those two men's salaries.

Q. Is that their total compensation, or is that

their salary and they have some commission ar-

rangement charged up somewhere else in this book

on sales expense?

A. No, this includes any commission arrange-

ment and salary. This includes both the commission

arrangement and salary.

Q. Going back a moment, Mr. Nelson, to this

question of warehouse receipts. The service charges

you mentioned are on various items?
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A. Yes.

Q. Can 7011 tell me the total cost or point out
to me where it would appear if it does appear on
this Exhibit 7-1, the total cost of all charges and
costs in connection with warehouse receipt loans ?

A. It wouldn't be stated as a single figure.

Q. Would the total be shown any place?

A. The major portion of it would be shown un-
der yard cost miscellaneous. [504]

Q. Where is that? A. 1959-20.

Q. This is schedule of production costs for San
Carlos, is that Schedule 4?

A. Pardon me, a little too fast.

Q. Those pages are hard to read on some of

these photostats, A. 1959-18.

Q. That is Schedule 3 continued at- the top ?

A. That is correct.

Q. Schedule of production costs, Winslow, con-

tinued? A. That is correct.

Q. That identifies the sheet?

A. That miscellaneous figure is not made up
solely of those charges. [505]

Q. Under yard expense next to the bottom, you

mean where it says miscellaneous?

A. That's correct.

Q. The $12,000 figure you said what about it?

It is not made up?

A. It is not made up solely of the service charges

on the warehousing.
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Q. How much of it is charges on warehouse re-

ceipts?

A. Without a detailed analysis I couldn't tell

you.

Q. You have no recollection of it in which you

could approximate it?

A. I know the other items that are basically con-

tained in it. That would be the salary of the two

men who are employed by Lightening warehouse,

and under the terms of their warehousing agree-

ment.

Q. Do you know what those items totaled, ap-

proximately? A. No, I couldn't say.

Q. Well, now, where else would the service

charges appear in here, if any place in this report?

A. I am not certain, but the original reference

I gave you, yard cost, miscellaneous, San Carlos

could contain a very small part of it.

(J. And that's the figure at the bottom under

yard cost, thirteen hundred thirteen?

A. That's correct. [506]

Q. Is there any place else, Mr. Nelson, in this

exhibit where those service charges would be re^

fleeted? A. I don't believe so.

Q. Do you consider warehouse service charges

as a financial expense rather than yard expense in

the keeping of your records?

A. No, we consider them as shown on this state-

ment as an operating expense.
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Q. As an operating expense separate and apart

from the charges which you show on the warehouse

receipts ? A. That's correct.

Q. Is there any reason why you carry those

charges under operating expense under yard ex-

pense rather than under financing expense, or what-

ever the proper title in your record is, in this re-

port is?

A. Well, other than the fact that this service

charge is not a true interest expense, the Internal

Revenue regulations regarding that type of charge

quite clearly stipulate that service fees are not to

be considered as interest, they are a deduction.

Mr. Moore: Give me just a moment, if your

Honor please.

Q. (By Mr. Moore): Then, Mr. Nelson, if I

understand you correctly, so far as you know the

interest rate independent of service charges, are

those the ones that you refer to that [507] appear

on page 1959-6 ? A. That is correct.

Mr. Moore: I think that's all.

Redirect Examination

Q. (By Mr. Romley) : Mr. Nelson, I believe

you said that the San Carlos operation commenced

in 1959, or did you say, sir? A. I did.

Q. Is timber for that forest supplied from the

Sitgreaves National forest or from another forest?

A. It's supplied from another forest.
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Q. Was it purchased by—I'm speaking of the

San Carlos plant—by the Nagel Lumber & Timber

Company alone? A. No.

Q. Did the Nagel Lumber & Timber Company

put up any cash in connection with that purchase?

A. Yes.

Q. How much?

A. In the immediate vicinity of $200,000.

Q. In cash. Now, what did you mean when you

said it was not purchased by the Nagel Lumber

people?

A. I thought you were referring to the timber

involved.

Q. Well, now, what is your complete answer,

then, sir? Was the San Carlos plant purchased by

Nagel people alone? [508]

A. The plant was purchased solely by the Nagel

Lumber & Timber Company?

Q. And some others are purchasing timber too?

A. No, there was timber under contract that I

was trying to bring out, it was previously under

contract when we purchased it so this had been

purchased by someone else. We assumed the con-

tract.

Mr. Romley: That's all.

Recross Examination

Q. (By Mr. Moore) : When was the 'San Carlos

mill purchased?

A. The end of March, 1959.

Q, And I don't think I understood you, Mr.

Nelson.
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Was the entire mill purchased by the Nagel in-
terests or merely a half interest or some other in-
terest in it?

A. The mill and timber was purchased by the
Nagel Lumber & Timber Company by itself. There
were no other parties.

Q. From what forest was the timber furnished
or from what forest does the timber come that is

milled at the San Carlos mill ?

A. From the San Carlos Indian reservation.

Q. And is that stumpage arrangement there ad-
vertised and handled similar to Forest Service, or is

that a different setup entirely? [509]

A. It is quite similar.

Q. Is it put up for competitive bidding similar

to the Forest

A. As I understand, it is.

Q- 'Similar to the Forest Service sales?

A. That's correct.

Q. Do you know when the timber cutting rights

were acquired which were sold to Nagel in this

transaction ?

A. At the same time that the mill was purchased.

Q. I don't think I make myself clear, Mr. Nel-

son.

Did you acquire contracts along with the mill,

and if so when were those contracts made and when
was the sale held, that's what I'm trying to get at?

A. I don't have those details clearly in mind.

There was one contract that was in force at the

time we purchased the San Carlos mill.
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Q. Do you recall

A. It's dated back into 1958 sometime as I re-

call.

Q. 1958? A. Yes.

Q. And is that the only contract that was, as

you have put it, in force at the time that you recall

now? A. That's the only one.

Q. Had there been any sales of timber in that

forest since Nagel acquired the San Carlos mill?

A. There has been one. [510]

Q. When was it? A. (No answer.)

Q. Approximately, I don't mean the exact day,

Mr. Nelson.

A. I'd say in the Fall of 1959.

Q. Are those sales advertised in the same or

similar manner as Forest Service sales?

A. They are.

Q. Do you know in which newspaper the notice

of the sale on the San Carlos matter was published?

A. No, I don't,

Q. Where is the mill located with respect to

San Carlos or some other geographical point that

you can point out for me?

A. It's located on Highway 70, I believe it's

about 18 miles east of Globe?

Q. East of Globe?

A. Yes. If you can find the town of Peridot,

P-e-r-i-d-o-t, on the map, we are within about two

miles of this mill.

Q. I'm sorry, the paper was rattling, I missed

the name of the town.
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A. Peridot, P-e-r-i-d-o-t.

Q. What is the available or what is the amount,
if you know or have any information about it, as

to available timber in forests from which timber
is taken for this mill? [511],

Mr. Romley: I'm sorry, I didn't get that ques-

tion.

Mr. Moore : I don't think it was very clear.

Mr. Romley: I didn't hear it, I wasn't complain-

ing otherwise.

Q. (By Mr. Moore) : What information do you
have, Mr. Nelson, with respect to the total volume
of what might be called available timber in the

forest which serves the San Carlos mill?

A. I had heard those figures mentioned orally,

I didn't make any mental notes to recollect them.

I can't tell you.

Q. Are any other mills located—what forest is

that, is that called the San Carlos Forest or the San

Carlos Indian Reservation Forest or what is the

name of it?

A. Specifically I don't know. We refer to it as

the San Carlos Indian Reservation Timber.

Q. I was trying to get the name merely to sim-

ply identification. Are there any other mills located

in that forest or close to it anywhere ?

Mr. Romley: Just a moment, if your Honor

please, I haven't heretofore objected, I thought per-

haps this was going to be a short subject. I fail to

see any materiality or any probative value, anything

connected with this timber. I therefore object.
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The Court: The objection is sustained.

Q. (By Mr. Moore) : At the sale, last sale you

mentioned [512] was Nagel Lumber & Timber Com-
pany the only bidder at that sale?

A. That is my understanding.

Mr. Moore : I think that's all.

(Plaintiffs' Exhibit 21 marked for identifi-

cation.)

Mr. Romley: If your Honor pleases, Mr. Kirk-

patrick testified about a sale to be held very shortly.

He didn't state the date except he said it was in

the process of now being noticed, and he said the

notice appeared thirty days. I have here and hand

to counsel Plaintiffs' Exhibit 21 for identification

entitled "National Forest Timber for Sale," which

relates to the sale on May 31st, this year, in the

Sitgreaves National Forest concerning which Mr.

Jenkins said the Nagel Lumber & Timber Company

would not bid. It's from the Chevalon working

circle.

Mr. Moore: Does this show that there won't be

any other bids or any competitive bidding of any

kind?

Mr. Romley: I don't think I could show that,

Mr. Moore.

Mr. Moore: I wondered from your statement if

it might not be in here. If this is correct, I have no

objection to it.

Mr. Romley: If you have another one, I will

offer it instead. [513]
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Mr. Moore: I don't see the relevancy or mate-
riality.

The Court: I don't either, Mr. Romley. What is

it offered for?

Mr. Romley: To show that this timber is avail-

able. Of course that's already in evidence. This is

corroborated.

The Court: He testified to that, he wasn't at-

tacked on it.

Mr. Romley: That's true, your Honor. It is, in

addition to what Mr. Kirkpatrick said, it does give
a date of the sale and I think that may be pertinent,

you Honor will note from the exhibit in evidence
that we refer to some future timber under a con-

tract to be awarded on May 31st, 1960, and that is

this one. It ties in with that. If it could be received

for the date only that I think may be additional to

what we have in the record.

The Court: All right, it may be received.

(Plaintiffs' Exhibit 21 received in evidence.)

Mr. Romley: Subject to the actuary matter we
discussed earlier, your Honor, the plaintiffs rest.

Mr. Moore: And that's the only reservation is

just an actuary on interest rates?

Mr. Romley: Yes, that is correct. Now, I might

—that brings to mind this one thing: I want to be

sure we've produced everything we have agreed to

produce. I understand Mr. Moore wants on Tuesday
the depreciation ledger and the [514] worksheets

with regard thereto from 1956 to date.

Mr. Moore: I'd like to have it Monday if we
could get it Monday.
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Mr. Romley: Well, if we can we will get it to

you by Monday. Now, I did say yesterday that we

could produce, if desired by counsel, the records

at Winslow reflecting the net log scale, gross log

scale—well, the gross log scales are in evidence hut

the net log scale on which we figured our 15 per-

cent overrun. I'm not sure from the present state

of the record whether counsel wishes me to produce

those, and since I don't want to refuse him any rea-

sonable request I'd like to know.

Mr. Moore: Your Honor, I never saw Mr. Rom-

ley so willing to produce records.

The Court: Well, do you want them, Mr. Moore?

Mr. Moore: They are not a part of my case. If

Mr. Romley wants them in his lawsuit it's his evi-

dence.

The Court : Very well.

Mr. Romley: I think I understand it.

The Court: That will be understood as the state-

ment that counsel doesn't want them. With that, you

rest, Mr. Romley?

Mr. Romley: Yes, your Honor.

(Plaintiffs rest.)

Mr. Moore: Your Honor, at this time I don't

want to [515] take up a lot of the Court's time but

I do think I should make a motion.

The Court: Very well.

Mr. Moore: At the close of the plaintiffs' case

the defendants move the Court for an order dis-

missing the complaint and for judgment upon the

grounds and for the reasons that the complaint is
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that the evidence does not sustain the breach of
that contract which, as a factual basis, would au-
thorize the assessment of damages except only in

one instance giving the plaintiffs the inferences
which they are entitled to on their evidence, and
that is the breach of an agreement to acquire an
undivided half interest in a saw mill and real estate

and possibly, even though I don't believe the evi-

dence shows that, standing timber.

And upon that part of the lawsuit, if there is

an inference from the plaintiffs' evidence which
would sustain a finding that there has been a
breach of that agreement, then the plaintiffs' own
evidence discloses conclusively that there has been

no damage for the reason that the measure would
be the difference between the contract price and the

market price, and as I remember the evidence and
testimony of Mr. Jenkins, being the only evidence

on this subject, he put a reasonable value of $500,-

000 on the mill and the contracts in evidence show
that $650,000 was paid for it. [516] So that the

purchase price was in excess of the plaintiffs
7
evi-

dence as to reasonable value of the mill.

There has been no evidence, not a word as to the

market value of standing timber.

Now, we further make our motion upon the fur-

ther ground, if your Honor please, that insofar as

there is any contention or possible contention by

the plaintiffs on the evidence now in the record
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that it would justify a finding and an assessment

of damages with respect to the loss of prospective

future profits, that there is no evidence in the rec-

ord which would make the legal foundation upon

which the Court could make such a finding and

make such an assessment.

I don't want to take the time to review in detail

other than to point out to your Honor that there

is no evidence whatever that there was any agree-

ment with respect to forming a partnership, form-

ing a joint venture, forming a corporation, capital-

izing the business, managing the business, sales pol-

icies, carrying inventories and a multitude of other

things which go into an agreement with respect to

the operation of a business. It was not discussed

and the plaintiffs' own words are: "All we had was

the option to purchase." Now, clearly, if your Honor

please, I cannot see any theory whereby this evi-

dence would sustain an alleged breach of an agree-

ment to make an agreement where the items in-

volved therein are as vague and indefinite and

uncertain as [517] this would be in this case.

Plaintiffs' counsel probably will contend that un-

der the evidence that he read out of the deposition

of Mr. Liberman, that that constitutes an admission

that they agreed to buy a going business. What did

he buy? He bought a physical plant, physical tim-

ber, he didn't buy customers, he didn't buy prod-

ucts, he didn't buy sales force, he had no right to

any customers, no operation and the foundation

necessary to sustain the theory of the purchase of
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going- business is not in evidence. If it is, if I am
wrong about that, then there is no evidence what-
soever with respect to an agreement as to what
would be done with it.

T think that covers my thoughts at the moment,
if your Honor please, and the grounds of our mo-
tion.

The Court: I will reserve ruling on the motion.
Mr. Moore: It would help me, I think I will

save some time and I think we can go straight until

noon if your Honor would give us a few minutes.
The Court: Very well. We will take the regular

morning recess at this time.

(Short recess.) [518]

YALE WEINSTEIN
called as a witness herein, having been first duly

sworn, testified as follows:

Direct Examination

Q. (By Mr. Moore) : Will you state your name?
A. Yale Weinstein.

Q. Where do you live?

A. Albuquerque, New Mexico.

Q. What is your occupation ?

A. I am a professional forester.

Q. By whom are you employed?

A. Duke City Lumber Company.

Q. In what capacity?

A. I am the production manager over a phase

of our operations, acting as general assistant to Mr.

Maurice Liberman.
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Q. Mr. Weinstein, give us your educational back-

ground, please, sir.

A. I graduated from the School of Forestry,

University of Minnesota, in 1937. I re-entered, was

readmitted to the University of Minnesota in 1942

in the graduate school, did part-time graduate work

and acted as instructor in the department until late

1942 when I entered Military Service [519] in the

United States Navy. Following discharge from the

Navy, I once again was associated with the School

of Forestry at the University for a period of 1947

to 1952 on a part-time basis.

Q. When you say the University, you mean the

University of Minnesota?

A. The University of Minnesota, yes, sir.

Q. What experience have you had in your em-

ployment in your field, by that I mean, give me

your employment, by whom and what periods of

time?

A. Following graduation from the University

of Minnesota School of Forestry I was employed

by the New Mexico Timber Company, Bernalillo,

New Mexico.

Q. Are those companies that were operated or

managed by Mr. Tom Gallagher?

A. Yes, sir.

Q. Proceed.

A. In connection with my employment by New

Mexico Timber Company I was charged with the

responsibility of the management of some 200,000
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acres of privately owned timber land, the portion

of which was owned, both land and timber, by New
Mexico Timber Company, an area of approximately

100,000 acres on which New Mexico Timber Com-

pany merely had cutting rights.

Q. Was that in Arizona or New Mexico or both?

A. That was in New Mexico, sir. My duties also

[520] consisted of procurement and acquisition of

additional supplies of timber which largely involved

relationships between New Mexico Timber Com-

pany and various Federal agencies who owned or

controlled the timber, namely the United States

Forest Service, the Bureau of Indian Affairs, the

Bureau of Land Management.

Q. How long did you continue to work for the

New Mexico Timber or Bernalillo?

A. I continued my employment with New Mex-

ico Timber Company from 1937 to a period of

1942, I was awaiting call to Military Service and

by mutual agreement left their employ to spend a

short time at the University of Minnesota School

of Forestry prior to my entrance into Military

Service.

Q. After your Military Service did you go back

to the employ of New Mexico Timber Company or

Bernalillo, or both?

A. I went back into the employ of New Mexico

Timber Company.

Q. About when was that, Mr. Weinstein?

A. That was December of 1946, following my

discharge from Military Service.
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Q. How long did you continue in the employ

of New Mexico Timber Company ?

A. At that particular time I continued in the

employ of New Mexico Timber Company for a pe-

riod of approximately one year. [521]

Q. Then by whom were you employed, or what

did you do?

A. I left the employ of New Mexico Timber

Company in 1947 and it was during this period

I was reassociated with the School of Forestry on

a part-time basis.

Q. Then did you go back into the employ of

New Mexico Timber at a later time?

A. I did, sir. During 1952 and during this pe-

riod I was gone I had retained association and con-

tact with the New Mexico Timber Company or Gal-

lagher's company, by reason of matters I had been

familiar with as a result of my previous associa-

tion, I had corresponded and consulted with them

on various matters I was familiar with and re-

entered their employ in 1952.

Q. And continued in their employ until when?

A. I continued in their employ until December

15, 1958.

Q. And then by whom were you employed from

December 15, 1958?

A. From December 15th, 1958, to the present

date, I was employed by the Duke City Lumber

Company.

Q. In the capacity you have heretofore stated?
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A. Yes, sir.

Q. You are familiar, are you, Mr. Weinstein,
with what we have referred to here in the court-
room for a few days as Aztec timber?

A. Quite familiar, sir. [522]

Q. Would you very briefly, and I mean briefly,

not all the history, but give us a little history of
the Aztec timber, and that is the ownership of it

and by whom it was acquired and how it happened
to be sold to the various people we have mentioned
here?

A. I will, sir. In approximately 1955 it became
known to us that there was a possibility there was
a substantial acreage within the boundaries of the
then Sitgreaves National Forest and Coconino Na-
tional Forest, which was in litigation so far as own-
ership was concerned. We learned these were lands
covered under the terms of the original land grant
act to the railroads and that the Atlantic & Pa-

cific Railroad Company, succeeded by the Santa

Fe Railroad, had made selections of public domain

lands. The selections had been made and apparently

granted, however, the title had not passed. We
learned that the Aztec Land & Cattle Company
succeeded the rights of the railroad in the owner-

ship of these lands. It was our information that

Aztec Land & Cattle Company through legal means

was trying to reacquire or acquire the ownership

of these lands, the case having been heard in court
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and later appealed and finally taken to the Supreme

Court, where a review was denied, sustained the

position of the Aztec Land & Cattle Company. It

became apparent then that approximately 100.000

acres of Federal lands, that which we thought were

Federal lands within the [523] boundaries of the

Sitgreaves and Coconino National Forests were now

to become privately owned by Aztec Land & Cattle

Company.

Q. Did those lands become owned, ownership of

those lands pass to the Aztec Land & Cattle Com-

pany?

A. The title passed to the Aztec Land & Cattle.

Company, yes, sir.

Q. Then trace for me now that timber from the

Aztec Land & Cattle Company into the hands of

the parties we have discussed, the Bernalillo and

Nagel and so forth.

A. As a prelude to that the Aztec Land & Cattle

Company had local representation in the form of

Mr. Thomas W. Cabeen, who I believe is secretary

of the Aztec Land & Cattle Company with resi-

dence in Albuquerque. When this private owner-

ship became known to us we entered into some

negotiations with him toward the acquisition of

some of these Aztec lands.

Q. At that time, you say "we," at that time you

are referring to New Mexico f

A. Yes, at that time, if I may refer to it as the

Gallagher companies.
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Q. Yes.

A. The Gallagher companies entered into some
negotiation for the acquisition of some of these

lands, and did purchase land and timber, two sec-

tions

Q. Before we do that, I haven't offered that in

evidence [524] yet. We will then allow you to ex-

plain the map.

A. All right, sir. There were other negotiations

where Whiting Brothers or one of their companies,

the Whiting group, purchased a portion of the

Aztec lands, both land and timber.

Q. So some of our exhibits or the exhibits the

plaintiffs have offered, I believe they are in evi-

dence, one of them at least will be clear, did the

Southwest Lumber Mills first acquire ownership to

the Aztec lands and then by contracts sell parts of

it to Duke City and parts to New Mexico and

parts of it to Nagel?

A. Yes, sir, that is correct, This prelude I re-

ferred to were two acquisitions by the Gallagher

companies and Whiting companies. A substantial

portion of the Aztec lands still remained in the

ownership of Aztec. And Southwest Lumber Mills,

Incorporated, acquired the ownership of land and

timber for the balance of the Aztec lands that were

available, as insofar as the Gallagher companies

were concerned we were advised by Mr. Jim Edens,

president of Southwest Lumber Mills, that those
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lands that fell within the Chevalon working circle

were going to be made available to anyone who
might be interested in those. And in the course of

this timber being offered for sale, we learned that

within the Chevalon working circle, Duke City

Lumber Company had already made commitment to

acquire a volume of 60,000,000 feet. We learned

[525] that Nagel Lumber & Timber Company had

committed themselves toward the purchase of a

volume of 75,000,000 feet and ultimately the Galla-

gher companies, the Gallagher interests, committed

themselves for the purchase of 35,000,000 feet.

Q. Now, I wonder if we might have this large

map that is now on the board marked as an ex-

hibit?

Mr. Romley: We have no objection to it being

marked directly in evidence, your Honor.

Mr. Moore : If it is proper and convenient to the

Clerk, she can give me the number and I can put

it on the board.

(Defendants , Exhibit D marked in evidence.)

Q. (By Mr. Moore) : Mr. Weinstein, I am di-

recting your attention to this large map which will

be referred to hereafter as Defendants' Exhibit D.

Did you at my request put maps together and make

up this map with these colorings and so forth on it?

A. I did, sir.

Q. Now, with the pointer will you first outline

for the Court the boundaries of the Chevalon work-

ing circle as shown on this exhibit. And name them

as they may appear on the map.
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A. By way of information, Mr. Moore, this tran-
scription, this map was transcribed from the map
that accompanies the Forest Service Management
Plan. The west boundary of the [526] Chevalon
working circle is represented by Leonard Canyon,
which also acts as boundary between Coconino Na-
tional Forest and the west boundary of the Sit-

greaves National Forest.

Q. You are referring to the large dark line to
the left and west side of the map?
A. Yes, sir. The south boundary of the Chevalon
working circle is this heavy black line to this point
which is—

—

Q. On the map, if I may assist you, Military
Sink Hole, whatever that may be.

A. That is right.

Q. That will identify the point on the map?
A. That is right.

Q. That is the so-called southeast corner of the

working circle?

A. That is the southeast corner of the working
circle, yes, sir. The east boundary of the working
circle is the west Chevalon, is the Chevalon Can-
yon which is represented by a lighter brown line

and extends to the northeast corner of the working
circle, which is also the north boundary of the Sit-

greaves National to a point on the north boundary
of the Sitgreaves National Forest.

Q. Then is the northern boundary on the part

that is pulled back over the board there
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A. The north boundary is the north boundary of

the Sitgreaves National Forest, yes, sir. That is the

Chevalon [527] working circle. As a matter of con-

venience and reference, the working circle is then

broken down into two blocks within the working

circle.

Q. Is that also done in the management plan

that Mr. Kirkpatrick discussed?

A. Yes, sir.

Q. Now, will you show and explain the two

blocks as they appear on the map?

A. The two blocks that are referred to in the

Chevalon working circle management plan are the

Big Chevalon block and Leonard Canyon block. The

Leonard Canyon block is that portion of the Cheva-

lon working circle which lies west of a drainage

known as Willow Creek, and it is represented by

this blue line which runs approximately in a gen-

erally north-south direction through the working

circle.

Q. Excuse me, Mr. Weinstein. Is this also—you

said designated by the blue line;—is it also desig-

nated on the map by the words "Willow Creek"?

A. It is so designated, Mr. Moore.

O. Thank you.

A. That, sir, is the Leonard Canyon block. The

balance of the Chevalon working circle or east of

the Willow Creek drainage is the Big Chevalon

block of the Chevalon working circle.
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Q. Now, you have various colored sections on
this map. [528] Will you just in your own way
explain those, what they are and what they rep-

resent ?

A. The colored sections on the map indicate a
portion of the Aztec lands upon which Duke City,

Nagel s and the Gallagher companies had cutting

rights. This portion which I have represented in

the yellow colors are the Duke City Aztec sections.

Q. And that is to the western side of the work-

ing circle?

A. That is the extreme western side of the work-

ing circle and in some cases on the extreme side

of the Sitgreaves National Forest where it adjoins

the Coconino National Forest. There are other sec-

tions that are indicated in the blue color and these

are sections of Nagel Aztec, these being only a por-

tion of the 75,000,000 feet which was acquired by

them.

Q. That was what I was going to ask you. This

you have in blue is the Nagel Aztec timber in the

Leonard Canyon block?

A. In the Leonard Canyon block, yes, sir.

Q. Proceed.

A. These sections which I have indicated in red

were the Gallagher Aztec sections that were avail-

able at the time that there was a transfer from the

Gallagher company to the Duke City Lumber Com-

pany.

Q. And that is Aztec timber Gallagher owned?
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A. That is Aztec timber Gallagher owned, yes,

sir. [529]

Q. As of the date of the transfer to Duke City %

A. That is right, sir.

Q. All right.

A. There are some additional Aztec sections that

are not shown on this map inasmuch as they do

not lie within the Chevalon working circle.

Q. What do you mean there are some other sec-

tions? Are they involved in the transaction we are

here about in any manner?

A. I believe that they are, Mr. Moore.

Q. Will you tell us about them?

A. This particular map does not cover the loca-

tion of those sections, but in the transaction be-

tween the Gallagher companies and Southwest Lum-
ber Mills for 25,000,000 feet, these volumes were

based upon a cruise and by understanding with

Southwest

Q. Excuse me just a minute, Mr. Weinstein.

A. Yes, sir.

Mr. Moore: I wonder if this might be marked

as Defendants' Exhibit E. Do you have any objec-

tion to this?

Mr. Romley: I have never seen it before.

Mr. Moore: Do you want a chance to check it?

Mr. Romley : No, if it is going to be explained I

have no objection.

(Defendants' Exhibit E marked in [530] evi-

dence.)
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Q. (By Mr. Moore) : Referring to Defendants'
Exhibit E, tell us what this is'?

A. This, sir, is a map that shows all of the
Aztec sections that were involved in the entire trans-
action between Southwest Lumber Mills and the
three companies which I previously named, Duke
City, Nagel Lumber & Timber Company and Galla-

gher companies.

Q. Very briefly, Yale, what are the colorings on
this map?

A. The colorings on this map conform to the
colorings on the exhibit—what is that, sir?

Q. D.

A. Exhibit D, inasmuch as D merely shows the

sections within the Leonard Canyon block, this

shows all of the Aztec sections within the entire

working circle plus the two sections outside the

Sitgreaves National Forest.

Q. Let me ask you about the notes on the mar-
gin, you have red and symbol marked "sawmill."

Does that define the markings on the map, the

sawmill?

A. Yes, sir. On this particular map, sir—the

overall green in this is the boundary of the Sit-

greaves National Forest, The sawmill symbols indi-

cate the location of two sawmills within the bound-

aries of the Sitgreaves Forest. There are others

but I have merely shown these two, one at Heber
or Overguard and another one at Heber. Insofar as

the [531] blue represents all of the Nagel Aztec
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sections, both Leonard Canyon block and Big Chev-

alon block; the red colors represent the allocation

by the Gallagher companies and the yellow repre-

sents the acquisitions by the Duke City Lumber

Company.

Q. Mr. Weinstein, you mentioned two sections

that did not appear on Exhibit D. Will you point

those out on Defendants' Exhibit E and explain

those?

A. These are the two sections which lie within

the boundaries of the Coconino National Forest.

The allocations

Q. You can explain those now without the map.

A. Yes, sir. The allocations of timber between

the various companies were based upon a cruise

and without going1

Q. Excuse me just a second. [532]

Q. (By Mr. Moore) : Now, will you, please, Mr.

Weinstein %

A. The allocations of the timber were based

upon a cruise and during the course of the cruise,

without going into too much detail, Mr. Moore,

the timber cruisers arrived at what was known as

an assumed net volume, this net volume—assumed

net volume was used as a basis for making the allo-

cation between the various companies who had com-

mitted themselves to purchase the timber from

Southwest.

In the course of negotiations between the Galla-

o-her companies and Southwest, it was agreed that
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if there was insufficient amount of timber available

within the Chevalon working circle

Mr. Romley: Just a moment, just a moment, if

jour Honor please. I don't know where this is lead-

ing us.

Mr. Moore : It explains the transfer.

Mr. Romley: It would not be the best evidence.

I don't know where it's going, so I must object.

It's not the best evidence.

Q. (By Mr. Moore) : Do we have a copy of the

agreement you are referring to?

A. No, sir.

Q. Would you tell

Mr. Romley: Does that have any direct materi-

ality here?

Mr. Moore: Simply to show [533]

Mr. Romley : If it's just background, I will make

no objection.

Mr. Moore: It's simply to show why there were

two sections over in Coconino, Mr. Romley. As I

understand it, there was defects that the volume

wasn't there, and they transferred these two sec-

tions to make up for the deficiency.

Mr. Romley: For that part of it I have no ob-

jection.

Q. (By Mr. Moore) : Proceed very briefly, Mr.

Weinstein, to identify the two other sections?

A. These two sections, there was an understand-

ing between Southwest and the Gallagher Compa-

nies that if there was insufficient timber within the

boundaries of the Chevalon circle to make up the
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25,000,000 which they had agreed to purchase, and

Southwest had agreed to sell them, then Southwest

agreed to make available to them from outside of

the boundaries of the Chevalon working circle on

their own Aztec timber from the Coconino National

Forest.

Q. And that is the reason for there being two

sections in the Coconino National Forest outside

of the Big Chevalon working circle?

A. That is correct, sir.

Q. Now, will you indicate on Defendants' Ex-

hibit D, Mr. Weinstein, how far it is—I think the

mileage shows there. Where is the main road from

Winslow into the working circle indicated on that

map? [534]

A. The main road from Winslow is the main

road tli at shows coming in a generally southwest-

erly direction on this map which we refer to as

Road Number 34. It comes from Winslow to this

point which is more or less headquarters for the

Chevalon working circle, the Chevalon Ranger Sta-

tion.

Q. Chevalon Ranger Station, yes, that appears

there, Chevalon R. S. on the map?

A. It is the section one, township thirteen north,

range 13 east of the working circle.

Q. How far is it from Winslow to the Chevalon

Ranger Station in miles *

A. It is approximately 45 miles.
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Q. All right. Now, show us the other roads as
they appear on that map?

A. The main road or road number 34 proceeds
in the same general direction to the south boundary
of the working circle where it intersects with that

which we refer to as the rim road which then car-

ries you both east and west into the Coconino Na-
tional Forest. The rim road proceeds in an easterly

direction and ultimately drops off this geographi-

cal

Q. That's what we call the Mogollon Rim?
A. That is the Mogollon Rim that drops down

into the Tonto Basin country.

Q. Could you point out the roads into the Leon-
ard Canyon block as they exist now? [535]

A. As they exist now there is a main road which
is referred to as the Wiggins crossing road from
this point approximately in the vicinity of the

Chevalon Ranger Station generally west to the Wil-

low Creek Canyon.

Now up until last year the Willow—the Leonard

Canyon was inaccessible from a practical standpoint

insofar as logging is concerned by reason of the

fact that there was no road, no road across Willow

Creek.

Q. But there has been built now a bridge across

the Willow Creek?

A. There has since been constructed a road

which crosses the canyon with a bridge across Wil-
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low Creek and the main road and some minor log-

ging spur roads have been built into the face of

the Leonard Canyon block.

Q. Now, that road and that Willow Creek cross-

ing, was that a cooperative project with the Forest

Service and Duke City and Nagel %

A. Yes, sir.

Q. And maybe someone else, I don't know?

A. It was a cooperative project between Nagel

Lumber & Timber Company, the Duke City Lum-

ber Company and Southwest Lumber Mills and the

United States Forest Service.

Q. That is by cooperative, each of them helped

pay the cost of building it, is that what you mean?

A. They each contributed, they each contributed

to the [536] cost on that on the basis of a coopera-

tive agreement which was drawn up and signed.

Q. Now, after we get across Willow Creek now

are there any roads in existence at the present

time to the west of that in the Leonard Canyon

block?

A. There are some temporary spur roads that

are constructed in the Leonard Canyon block.

There is one in particular that has been built

from approximately the head, the west side of the

Wiggins crossing cooperative project to a point in

section 25. But generally the entire area is inac-

cessible for logging purposes except for roads, jeep

roads that have been used for such administration

and fire protection that has been able to be af-

forded there.
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Q. It may be clear, Mr. Weinsteiii. But I was
just asked one question to clarify it if it isn't. In

the Leonard Canyon block, which is to the west,

what do the white sections represent?

A. The white sections represent the even num-
bered sections which are in the ownership of the

United States Forest Service.

Q. Now, I notice you have on this map green

broken lines. What do those represent?

A. The green broken lines are roads that are

engineered and are requirements of the timber sales,

one of which has [537] already been offered and

bid and the other one is a proposal being offered.

These are the main roads that are engineered and

are a requirement and a part of the timber sales

that the Forest Service has put up.

Q. By requirements do you mean that the pur-

chaser at that sale has to build those roads or pay

part, of it, how is that handled?

A. The purchaser has to build those roads. These

roads are main roads which are designed and speci-

fications are submitted, they must be built accord-

ing to the specifications and to the acceptance of

the standards laid down by the United States Forest

Service.

Q. Now, I notice you have written on here

"Wiggins Unit." What does that represent, printed

on there rather?
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A. The Wiggins Unit, I believe that I have

shown the boundaries of that and I can trace them.

It is shown on the boundaries as this blue line. The
Wiggins Unit is the sale, the timber sale unit that

was offered for sale by the United States Forest

Service.

Q. When?
A. I don't recall the exact date.

Q. Approximately %

A. I believe that it was in April, sir, last month.

It was offered last month, the exact date I do not

recall.

Q. And that's the sale in the unit which there

has been [538] evidence here that Nagel purchased

at that sale, ISTagel Lumber & Timber'?

A. That is correct, sir.

Q. Now, are there any roads in existence at the

present time over farther into the western edge or

western side of the Leonard Canyon block'?

A. Only insofar as the type of road that we
might qualify as a jeep trail.

Q. Now, you have printed on here Limestone

L^nit to the western part, what does that mean ?

A. The Limestone Unit is a Forest Service tim-

ber sale unit that is currently being offered for

sale with bidding on May 31st, 1960, sir.

Q. That's the sale that I asked you to look at

a notice and exhibit this morning that was intro-

duced in evidence?

A. That is correct, sir.
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Q. And as a part of that sale will there be re-

quirements for road construction too?

A. There are similar road requirements in this

sale and the main roads required as terms and con-

ditions of this sale are indicated by the green lines

within the boundaries of the Limestone Unit.

The white sections again are the even numbered
sections representing the ownership by the United
States Forest Service, the yellow are the Duke City

Aztec sections, [539] the blue and the yellow I be-

lieve substantially represent the remaining Aztec
timber that is interspersed with United States For-
est Service timber and after this sale is completed,

and after this sale is completed the unique condi-

tion that will exist in those two units will no longer

exist in the other units of Forest Service timber.

Q. And by "this unit" and "this unit," you
pointed to the Wiggins Unit and the Limestone

Unit?

A. And the Limestone Unit, excuse me.

Q. All right. Now, there are only two or three

other matters here that you have not covered, Mr.

Weinstein, and I will point these out simply be-

cause these names either have appeared in evidence

or will.

I note you have Promontory Unit with red diag-

onal lines across it. What does that represent?

A. Mr. Moore, I have indicated the boundaries

of the Promontory Unit. It is another national for-

est, IT. S. Forest Service timber sale unit which
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was bid by the Gallagher companies in 1955. I have

indicated by red cross hatch lines that portion which

was logged over by the Gallagher companies prior

to the acquisition by the Duke City Lumber Com-

pany.

The boundaries of the Promontory Unit are in-

dicated by a blue line and the white or portion that

is not cross hatched is that area that remained to

be cut by the Duke City Lumber Company. [540]

Q. Thank you. Now, I notice you also have

Alder Lake Unit, What does that indicate?

A. That is a unit that is directly east of the

Promontory Unit. It is the unit that was bid by

the Nagel Lumber & Timber Company and I be-

lieve the Alder Lake Unit is still in force, the con-

tract for the Alder Lake Unit is still in force, that

cutting had not been completed.

Q. Now, I notice you have colored— I guess

that's red, isn't it? A. Yes, sir.

Q. The Duran Unit, what does that represent?

A. The Duran Unit, I have indicated the Duran

Unit. There are two portions of the Duran Unit,

Mr. Moore. The north Duran Unit and a south

Duran Unit. The south Duran Unit I have indi-

cated as a unit that was cut by the Duke City

Lumber Company, and the north Duran Unit I

have shown as Nagel Lumber & Timber Company.

Mr. Moore: Excuse me just a moment. Does the

Court have any question at all about this exhibit?

The Court: No.
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Mr. Moore : We have one more and this won't be

very long.

(Defendants' Exhibit F marked for identifi-

cation.)

Q. (By Mr. Moore) : Mr. Weinstein, I might

ask yon one or two other questions I think I over-

looked here. [541]

Mr. Romley : I didn't hear you.

Mr. Moore: I said I thought I may have over-

looked a question or two.

Mr. Romley: I'm sorry.

Q. (By Mr. Moore) : On Defendants' Exhibit

D with respect to—you showed us a moment ago

two sections in the Coconino National Forest?

A. Yes, sir.

Q. That are owned by, T guess

A. Southwest.

Q. Well, that they have conveyed over to make

up a deficiency?

Mr. Romley: If there was a deficiency.

Mr. Moore: What?

Mr. Romley: Wasn't it to be done if there was

a deficiency?

Mr. Moore: They have already conveyed it, and

because there was, that's the reason they were col-

ored over there.

Q. (By Mr. Moore) : Has there been any tim-

ber cut out of those sections?

A. Yes, sir, that cutting is progressing at the

present time.
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Q. And being milled where?

A. At Winslow.

Q. What is your availability of roads from that

area to [542] Winslow without going into detail,

just generally what is the area?

A. Well, that entire area is generally accessible.

There is a road which is paved for about 27 miles

from Winslow to the forest boundary of the Coco-

nino and our reason for asking that particular area

was its ready and direct accessibility and our

thoughts were that this timber would be available

to us at any time an emergency may present itself

that we had to get into an area in a hurry.

Q. Now, let me direct your attention, Mr. Wein-

stein, to Defendants' Exhibit Number F, and just

simply tell us what these various designations mean

on that exhibit. Of course you circled Phoenix, that

we can read.

But the designation here, "Whiting," what does

that mean?

A. That indicates the location of a mill owned

by the Whiting group located at Payson, Arizona.

I have indicated in parenthesis Owens, it is for-

merly owned by the Owen brothers.

Q. And at Flagstaff you have an indication

there ?

A. I have an indication of Southwest Lumber

Mills, the map I realize is incomplete in that there

is an additional mill owned by the Whitings also

in Flagstaff.
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Q. Is that the Kaibab Lumber Company?

A. I'm not completely familiar, but it is the

Whiting group, sir. [543]

Q. And over at Winslow you have two?

A. At Winslow I have indicated two, Duke City

Lumber Company and the Nagel Lumber & Timber

Company.

Q. And what is this, you have something at

Holbrook ?

A. At Holbrook I have indicated a planing mill,

dry kiln and concentration yard, shipping facili-

ties for the Whitings at Holbrook.

Q. And you have one marked L. D. Porter, what

is this?

A. L. D. Porter is a saw mill, Donny Porter,

as we refer to him, has a saw mill at Heber and

as he is the gentleman who logged a portion of the

Chevalon working circle from the Alder Unit fol-

lowing the fire.

Q. That's this area?

A. That is not the Alder Lake Unit, no, sir.

Q. Well, can you point out where that Alder

Unit was?

A. I cannot define the exact location, but it is

in the general area in the northeast quadrant of

the Chevalon working circle. That is the portion

which was logged to Mr. Porter's mill at Heber.

Q. Now, below Porter you have—what's that,

Overguard ?
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A. That is Overguard, I have indicated the lo-

cation of a saw mill at Overguard, that which was

formerly operated by Southwest Lumber Mills, the

mill has been temporarily abandoned. It most re-

cently was operated by the Whiting group to liqui-

date some of the Aztec stumpage which they had

[544] purchased in that area.

Q. And then— you have something, Southwest

Lumber Mill, McNary?

A. At McNary, that is the large mill at Mc-

Nary.

Q. And these indications on this exhibit, De-

fendants' Exhibit F, does that indicate the location

of existing saw mills and planing mills that you

have described'?

A. It indicates the location—those that I have

described, Mr. Moore. There are additional mills in

the area which I am not completely familiar with.

There are two saw mills, I believe, in the Snow-

flake-Show Low area, the ownership on those has

changed and I was not completely familiar with

them.

Q. And are there any others that exist in that

area that are not shown on this exhibit 1

A. I believe that this indicates all of those that

exist in the area except for these two additional

mills that exist in the Snowflake-Show Low area.

Q. Mr. Weinstein, after the cut is completed in

the Wiggins Unit, the sale that you mentioned a

moment ago that was made recently, and after the
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cut of the Limestone Unit then where on the map
will there be available timber for future Forest
Service sales'?

A. Well, Mr. Moore, I can only answer that

insofar as describing the general areas that are

available. The exact [545] location will be deter-

mined by the Forest Service as dictated by the

demands of the management plan. But in general

there is an area south of the Limestone Unit and
the Wiggins Unit which is a general virgin area

in which no cutting has yet taken place within the

Chevalon working circle.

There is an area south of the Duran Unit in

which no cutting has taken place.

Q. Now, you have indicated the Duran Unit?

A. The south Duran.

Q. Which is D. C. L. Company?

A. Yes, the south Duran LTnit. I have not—

I

have not indicated the entire cutover area within

the Chevalon working circle, but those are the gen-

erally main areas.

Q. And that's the southern and southwestern

part of the circle is where the main areas will be

after these cuts that we mentioned?

A. Yes, sir.

Q. I assume that there is some timber in other

parts, but you have not indicated which part has

been cut over?

A. There are, but I have not indicated which

portions have been cut over.
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Q. Is any of the Coconino National Forest avail-

able in any sales for any other operators other than

those that now are established in Flagstaff?

Mr. Romley: Just a moment, I object to that

as the [546] proper foundation has not been laid.

We are not here concerned with Coconino National

Forest.

Mr. Moore: I want to show that it's not avail-

able, your Honor.

Mr. Romley : We have never contended any Coco-

nino National Forest timber is available for these

two mills.

Mr. Moore : May it be stipulated there will never

at any time be any Coconino National Forest avail-

able for owners in Winslow?

Mr. Romley: I will not so stipulate, but I will

say we never contended it is not available. This

witness is not qualified to answer.

Mr. Moore: He is under the sustained yield

agreement which we can operate on that, but if

you can agree with that and save time

The Court: Well, in the light of counsel's state-

ment that they make no contention it's available I

don't see the materiality of it.

Mr. Moore: Thank you, your Honor.

The Court: Have you offered F, Mr. Moore?

Mr. Moore: I believe that it was.

Mr. Romley: I don't think you did, but I have

no objection to it.
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The Court: It may be received.

(Defendants' Exhibit F received in [547]
evidence.)

Mr. Moore: Thank you, your Honor. I had shown
that to Mr. Romley.

Mr. Romley: Yes, I had seen it during the re-

cess, your Honor.

Q. (By Mr. Moore): Mr. Weinstein, I wish
you would explain briefly the manner in which the

Forest Service scales trees or logs in these units

that have been sold or are being offered for sale?

A. For the past eight or ten years the For-
est Service has sold timber on a system which is re-

ferred to as a tree measurement system, or a mar-
ble system.

Q. Explain how that works'?

A.
,

Yes, sir. The general mechanics of the deter-

mination of volume is based upon the following:

Instead of measuring the volume of a tree as a

function of its diameter and the height which is

usually represented in terms of the number of 16

foot logs, which is a standard within the trade,

that may be obtained from a particular tree, in-

stead of measuring the volume or determining the

volume of each tree the Forest Service had devised

a system whereby a purely random sample or a

measurement of one tree in ten was taken and the

procedure was as follows: The timber Forest Offi-

cer who is charged with the responsibility of mark-

ing the timber, on the basis of the guide and the
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rules laid down insofar as the marking rules per-

taining to that particular stand of timber, [548]

made his determination as to whether a particular

tree in the stand was to be marked for cutting. All

timber to be cut was marked by a representative of

the United States Forest Service. He first made
his determination as to whether or not that tree

was to be cut and it was so marked by appropriate

mark either a paint mark or using an ax to blaze

the stump and a position at breast height and put

an appropriate U. S. brand on it.

Then to determine whether or not that tree was

to be measured he normally carried ten marbles,

nine of which were white and one of which was

black, and on a purely random basis he reached

into his pocket and he pulled out a marble. If it

was a white marble he did not measure that par-

ticular tree and he proceeded throughout the stand

making his determinations as to whether or not a

tree should be marked under the terms of the man-

agement plan and the prevailing marketing rules.

As he came to each tree he reached in and pulled

out his marble, and if he then pulled out the black

marble this was a marble tree, it indicated that

this was the tree that was to be used as a basis for

measurement for that particular group of ten.

Q. That's the one that got blackballed?

A. Yes, sir. That tree was measured, the di-

ameter of that tree was measured and an estimate

was made as to the number of 16 foot logs or the

total height that may be his [549] estimate in that
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particular tree. This procedure was repeated and
this gave him the gross volume determination for
the trees that he had marked that day.

The marble trees, or those trees that were in-

dicated for measurement by the removal of the
black marble, were numbered on the tree on the
bark blaze and the corresponding number was re-

corded in a book. So in essence what they had done
was to measure every tenth tree within the stand.

Q. And was it upon that basis that they de-

termined the gross log scale?

A. It was upon that basis that they determined
the gross log scale.

Q. And where they, after the tree was cut,

after the sale and after the tree was cut, were the

logs rescaled or remeasured in any manner by the

Forest Service?

A. Not all of the logs, Mr. Moore. On the basis

of what they regard as a statistically sound sample,

they then took a representative sample plot and
they, at this point they have a gross volume deter-

mination and what they were seeking was a net

volume to be deducted from that, the amount of

defect or hidden defect that was present in the log.

So for these designated defect plots the trees

were cut and bucked into the appropriate log

lengths, the Forest Officer in charge then measured

or scaled these logs to determine the amount of

defect which is usually expressed in [550] the terms

of percentage, and on the basis of the percentage
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that was determined from his defect scale this was

applied to his original gross volume determination

to arrive at what was the net volume determin-

ation, the basis upon which we then paid for stump-

age to the Uniteed States Government.

Q. Now, you mentioned some changes or pros-

pective change in the scaling method, what is that?

Mr. Romley: We object to that, if your Honor,

please, no proper foundation has been laid. It's

based on hearsay.

Q. (By Mr. Moore) : Has there been a change ?

I think the witness has seen it work.

Has there been a change in the method of scal-

ing by the Forest Service from the marble method?

A. We have been requested to change from the

marble system to a log scaling system which, in

comparison, is a log

Mr. Romley: Just a moment, just a moment, if

your Honor please we are getting into hearsay and

it's not responsive to the question.

The Court: Well, who has made the request,

Mr. Weinstein?

The Witness : The United States Forest Service.

The Court: He may answer.

A. The representatives of timber management

in the Sitgreaves National Forest have made the

request and have [551] advised us that subsequent

sales will no longer permit the use of the marble

system as a means of volume determination and

have requested that we make an immediate change

to log scale.
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Q. And what do you mean by log scale?

A. Log scale will be a volume determination
that, rather than to determine the volume of a rep-

resentative sample of the stumpage which is sold

to the purchaser, they will then make an exact or
as precise as they can determination of the volume
of each log that the purchaser fells, bucks and skids.

And it is—fells, bucks and skids, and it is at

this point following the felling, bucking and skid-

ding procedure, at that point or some later point

they will make an exact determination of the true

net volume of each particular log.

Q. And from that the stumpage is computed?
A. From that the volume of the stumpage is

computed and the purchaser is billed according to

that determination.

Q. You used three terms, felling, bucking and
skidding. Is felling the sawing down of the tree?

A. That is severing the tree, falling the tree,

yes.

Q. And bucking is what?

A. Bucking is cutting it into proper lengths as

dictated by the needs of the industry.

Q. And skidding is what?

A. Skidding is the process of moving the tree

from the [552] site at the stump to a convenient

point for loading, usually alongside of a main or

spur road that has been constructed.

Q. Mr. Weinstein, I believe you were in court-

room the other day when Mr. Kirkpatrick said

something about a fire, forest fire in '56 or '57?
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A. Yes, sir.

Q. Generally where was that—I don't know

whether I asked you, where was that fire located*?

A. That fire, as Mr. Kirkpatrick referred to

it, was the Dudley Lake fire and this particular

area shown in section 10 shown here as Dudley

Lake was presumably the point where the fire

started and the fire was referred to as the Dudley

Lake fire. It started at this point and proceeded in

a generally northeasterly direction.

Q. Is forest fires a serious hazard in the lumber

business %

A. An extremely serious hazard.

Q. Were you present or helping or fighting fire

or checking it or anything and have personal knowl-

edge with reference to the Dudley Lake fire?

A. I was, sir, I was in Winslow the day the

fire started and my first knowledge of the fire was

smoke which I was able to see from Winslow, some

40 or 50 miles away. I spent, I believe, the next

week, ten days or two weeks on the fire, yes, [553]

sir.

Q. Does the wind have any serious effect with

respect to forest fires?

A. Well, in a general manner it has a very,

very serious effect. I mean not only in directing the

course of the fire, but supplying the necessary, the

additional oxygen that supports combustion and

all ; in this particular fire it was a very serious mat-

ter in that it
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Q. Which way was the wind blowing on that

fire, which way did it carry it?

A. The wind carried it generally from this point

at Dudley lake in this direction.

Q. What was the type of timber that was
burned %

A. Well, this particular area through here rep-

resents—this area had been partially logged, there

was a residual stand in the path of the fire. The
general boundaries of the fire, it jumped across

this road many times, I know I was present at a

portion of the fire when it crossed this road which

we refer to as the Hundred Road, it's a road that's

approximately, oh, it must be 24 feet wide, a well

graveled open road. But with the winds that were

existing, the prior low periods of prolonged humid-

ity, the conditions were such that in spite of the

very best efforts of all the men and machinery

available they were unable to stop it. It burned

up to within, I guess, 50 feet of one of the houses

here in the Chevalon Ranger Station camp and it

ultimately burned [554] itself out of the timber and

portion of the fire was really never controlled. It

ran out of fuel and burned itself out into the desert

type on the fringe of the Sitgreaves, it ran out into

the pinion juniper type.

The main efforts, of course, were devoted toward

trying to protect the administrative site there and

also to trv to head it off on the flanks.
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Q. I assume, Mr. Weinstein, in your training

that you have told us about in the school, Univer-

sity of Minnesota as well as your experience you

were trained and have had some experience with

reference to the details and prevention and haz-

ard of insects and diseases in forests'?

A. Yes, sir.

Q. Insects first, is that a hazard to a forest?

A. Oh, it very definitely is a hazard. I have been

a member of the Forest Insect and Disease Commit-

tee which is a committee composed of private in-

dustry and various representatives of the public

and private agencies to work with the various man-

agements and the research groups, and by reason of

my association with the Forest Insect and Disease

Committee, I have been quite impressed with the

real problem that we have had in controlling the

damage.

Q. I don't know how to ask the question. In-

sects first. Is there a mortality rate in trees as a

result of infestation of insects, or just describe

very briefly for me how that is [555] hazardous?

A. Well, if I may borrow a phrase that Mr.

Kirkpatrick used the other day when I was pres-

ent in court, we always have an endemic population

of insects in our forest. When certain conditions

prevail, such as prolonged periods of drought which

we have encountered, the epidemic or other weather

conditions may be particularly favorable to bring

out a good hatch of insects.
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But with certain conditions prevailing the en-

demic populations which are ever present may be-

come of epidemic proportions.

Q. And when they become of epidemic propor-

tions, what is the effect upon the forest?

A. The effect is that more direct mortality can
result as a result of insects attacks.

Q. By direct mortality you mean that they ac-

tually kill trees?

A. They actually kill trees, some of the most
serious are those of the beetle families, which op-

erate directly underneath the bark of the trees and
during the course of their operation they will more
or less girdle the tree, they kill that very, very

small, only living portion of the tree, the cambium
layer, and as a result the tree will die if it is ulti-

mately girdled. [556]

Q. Have you had any problems in any of the

national forests you worked in in New Mexico or

Arizona with respect to insect damage?

A. We have had some rather serious outbreaks

of the spruce bud worm in New Mexico, which re-

sulted in extensive defoliation in contrast with the

beetle damage, in contrast with beetle damage

which kills the trees by girdling it. We have vari-

ous types of defoliating insects which has resulted

in rather serious epidemics of spruce bud worm.

We have had defoliation attacks in aspen, which

up to now has not been regarded as a particularly

commercial tree, but in all probability has signs
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of achieving commercial importance. We have had

serious attacks of the fir and graver beetle within

both the Douglas fir and white fir.

Q. Was that limited to New Mexico, or some

of it in Arizona?

A. There has been some of it in Arizona. I

have been more familiar with some of our prob-

lems in New Mexico inasmuch as the control meas-

ures that I am familiar with have been effected

there. I believe in one of our recent forest insect

and disease committee meetings there was indicated

a loss of about 600,000,000 board feet in 1957, I

believe, from insect attack.

Q. What about fungus growth, is that also a

problem?

A. Well, this is a problem in forest tree disease.

This [557] defect factor that I refer to is in most

cases the result of western red rot or various other

types of fungus or tree disease. Western red rot,

I believe, is the most serious that affects our tim-

ber. It is ever present and always present in our

virgin mature stands.

Q. Are there any other matters that I have not

specifically mentioned that constitute hazards in

the forest with respect to the production of lumber?

A. Oh, yes, I do believe that the mere factor of

weather is one of our very serious problems insofar

as the production of lumber was concerned. Is

that your question, Mr. Moore?

Q. I will get to that in just a moment. But

with respect to damaging the forest
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A. Weather does have an effect, because we
have had instances where very severe winds, par-

ticularly following logging where the stands are

opened up and the very severe spring winds fol-

lowing the spring thaw when the ground is quite

wet has resulted in a considerable amount of wind
fall. I specifically recall that according to the terms

of our management sales contracts we are required

to go in and clean up some of this wind fall and
at various times we have been called upon to make
such salvage cuttings of that portions of the resid-

ual stand which was blown over by heavy winds,

usually following the spring thaws.

Q. Particularly in northern Arizona what effect

does [558] weather have upon the production, of

getting logs out, or production of lumber?

A. I think that question, Mr. Moore, could best

be exemplified by the predicament that we found

ourselves in this past logging season. Our mill, and

I believe most mills similar to ours have more or

less traditionally operated on the basis of more or

less keeping our logging geared pretty close to our

production during the normal summer months. This

is another factor, but the logs in which we are deal-

ing could almost be regarded as a somewhat perish-

able commodity in that we can't build up big in-

ventories during certain parts of the year. If I

may start on that subject, one big problem is blue

stain, which is a wood staining organism. It does
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not materially affect the strength of the sawn prod-

uct, but it does have an effect upon the degrade of

the stains, it makes it a blue color, as the name

indicates. Because of this limiting factor, we are

more or less obliged to keep our production, our

log production pretty much in line with our saw-

mill production without building up the inventories.

And normally what we do is sometime in late,

in early fall, about September, the formation of

blue stain damage in logs is either affected by

moisture or heat and if you can remove our oxygen,

which must be present and if you could remove any

one of these factors you could control the blue stain-

ing of logs. In about the middle of September [559]

or late September, early October, it is usually cold

enough so that the bluing season is past, as it is

generally referred to. This past year I recall the

date of October 16th was our first very heavy rain

accompanied by snow. I believe our records indicate

there was equivalent of about six inches of precipi-

tation in our general logging area. And in spite of

what we thought were our very best efforts to build

up an inventory that would enable us to not only

continue the sawmill situated in Winslow, but also

build up an inventory in addition to our current

needs, which would carry us through the bad winter

months, in spite of our best efforts because of pre-

cipitation and moisture we were unable to do so,

and as a result of this effect of the weather upon

our logging we sawed our last log in Winslow on
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January 29th and we were not able to resume our
operation of the Winslow plant until about April.

We lost two full months of production.

Mr. Moore: On this phase of the case, your
Honor, that is all I have at this time of Mr. Wein-
stein. I will recall him later on other matters, but
I wanted to get this part of the background ma-
terial out. If Mr. Romley has any questions, or
prefer to wait until I recall him. I will recall him
some time, or wait until after lunch.

Mr. Romley: I think perhaps I can examine
him very briefly and not waste the ten minutes be-

fore the noon hour. [560]

Cross Examination

Q. (By Mr. Romley) : Mr. Weinstein, these

hazards of fire, insects, fungus and weather, I be-

lieve those are the only ones you mentioned insofar

as lumber production is concerned, is that right?

A. I believe that is right, Mr. Romley.

Q. They have always to some extent been pres-

ent in the lumber industry, haven't they?

A. I believe that they have, Mr. Romley, if I

may qualify this further.

Q. Let's take fire, for example, any improve-

ments been made by the U. S. Forest Service or

others in providing safeguards against fire and in

better controlling fires when they do occur?

A. I believe you would have to answer that

question that they are constantly trying to improve

their fire system. However, in this particular in-
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stance, I believe that the Sitgreaves Forest has been

in existence for some sixty years and even under

the early terms of administration when it received

very little protection, in contrast with the type sur-

veillance and protection they have now, they have

never experienced a fire of the intensity of this

Dudley Lake fire.

Q. Once in sixty years'?

Mr. Moore: That is not what he said. We ob-

ject. [561] He said of this intensity in sixty years.

A. They have had many fires but there is an

offsetting factor here, Mr. Romley, I believe in that

the opening up of the forest enables more people

to use the forest. I think all of the statistics bear

out the fact that the greater usage the more fires

we have. Logging itself brings additional hazard

by reason of the slash accumulations that result.

Q. I ask you if it isn't a fact that improvements

have been made in safeguarding against fires and

in controlling fires once they occur, and you say

efforts constantly are being made to do that?

A. Yes, sir.

Q. And efforts have been successful in large

measure, have they not? It is more than just try-

ing to do so, they have been successful in a large

measure *?

A. There have been improvements and they

have met with success.

Q. With reference to safeguards, protection

against insects and fungus, the same likewise is
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true, there are continuing efforts to minimize the

amount of damage caused by insects and fungus, is

that right?

A. That is right, Mr. Romley.

Q. The continuous educational and scientific

program that is lessening from year to year the

damage that is caused by these two hazards you

mentioned, isn't that right, sir? [562]

A. I don't believe the damage has been reduced,

Mr. Romley, but I do believe that you are quite

right in that their efforts continue toward the con-

trol and trying to reduce the damage.

Q. Do you mean by that that the efforts have

been unsuccessful?

A. In many instances they have.

Q. And in most instances however have the

efforts been successful?

A. I don't believe I could qualify the success or

non-success to that degree.

Q. You can say so and I assume you do say

that improvement in that respect, control of dam-

age caused by insects and fungus has been made

during the past several years? A. Yes, sir.

Q. And the studies being carried on, the work

being carried on can reasonably be expected in

your opinion to continue to show improvement as

the years go by, is that right, sir?

A, Mr. Romley, the research has been directed,

really the big problem is getting sufficient funds to

carry out what they think might be—this T be-

lieve is the great limiting factor.
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Q. The problems that, insofar as insect and fun-

gus damage, are no greater than they were ten

years ago, are they ? [563]

A. In many instances I believe that some of the

insect problems are perhaps greater. It may be that

they are watching them closer and perhaps better

recognizing as a result of their research what is

taking place.

Q. The element of weather which you also des-

ignated as a hazard is something that is always with

us and we cannot control that?

A. Yes, sir.

Q. And it is something the lumber industry has

had to live with from the beginning, is that right,

sir?

A. Weather has always been a problem, some-

times becomes more serious than others.

Q. You don't anticipate in connection with the

production of lumber from the Chevalon working

circle that the weather there is going to be any more

of a problem in the next fifteen years than it has

been in the last fifteen years, do you?

A. I don't think the weather, Mr. Romley, by

this condition

Q. If you can confine yourself to answering my
question. I am not talking about anything but

weather now. Would you answer that?

A. Would you restate the question, please?

(The last question was read.) [564]

A. I would have to answer that question yes,

that the weather will have more of an effect in the
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next fifteen years than it did in the past fifteen

years.

Q. Do you think you are qualified, trained and
experienced in any way to make that statement?

A. Yes, sir.

Q. Have you had weather problems during the

time—I believe you returned to work or having
any duties with the Chevalon working circle in about

1952, was that right?

A. Was your question have I had any train-

ing

Q. Perhaps it isn't a good question. I will con-

cede it, sir. You have had contact and connection

with production of timber in the Chevalon working

circle for some time? A. Yes, sir.

Q. When was the first time? Or perhaps it might

be easier for you to answer and tell us for how
many years in the past, approximately, sir.

Q. Well, 1946 we were engaged in production in

the Chevalon working circle and the period 1952

to date.

Q. 1946 for one year only? A. Yes, sir.

Q. You got about eight or nine years?

A. Yes, sir.

Q. During those eight or nine years weather has

been a problem, has it not? [565]

A. Yes, it has.

Q. You have had periods when production has

shut down during the past eight or nine years dur-

ing the winter months because of snow and rain

and things of that sort?
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A. Production has shut us down, our logging.

This is the first time the mill has completely run

out. This is an ever-present problem with us how-

ever.

Q. You have had to curtail production at least

during the past eight or nine years during at least

some of the winter months?

A. Oh, yes, sir.

Q. Generally in December, January, February,

isn't that right, sir?

A. That is quite right.

Q. And during those months at least, generally,

you do no felling or skidding, do you?

A. As the conditions prevail in some years we
operate throughout the entire winter, as we did the

previous year.

Q. You have told us about the mills that are

shown on one or more; of these exhibits?

A. Yes.

Q. I failed to make a note of those you called

out. Can you tell me what those are, sir?

The Court : They are on the map.

Q. (By Mr. Romley) : Can you tell me the num-

ber of mills, [566] weren't there several that you

mentioned %

A. There were several, yes, sir.

Mr. Romley: Okay.

The Court: We will take the noon recess at this

time.

(Noon recess.) [567]
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May 6, 1956, 1 :30 O'Cloek P.M.

YALE WEINSTEIN
resumes the witness stand, and testifies further as

follows

:

Cross Examination—(Continued)

Q. (By Mr. Romley) : Mr. Weinstein, just be-

fore the recess I was asking you about the number
of mills that you referred to Exhibit F, I believe

it is. Approximately how many were there, without

reference to the exhibit, six or eight, thereabouts?

A. About that, yes, sir.

Q. In all the years of your experience with the

Chevalon working circle, have any of the owners

of any of those mills bid for Forest Service timber

in the Chevalon working circle?

Mr. Moore: We object, your Honor, it is imma-

terial. It does not prove they will not in the future

as timber depreciates in volume.

The Court : He may answer.

A. Mr. Romley, did I understand your question

that in my knowledge in the history of the Chevalon

working circle had any of those mill owners bid on

Forest Service timber within the Chevalon working

circle?

Q. (By Mr. Moore) : Other than Duke City or

other than, [568] the present Duke City, the Galla-

gher mill and Nagel mill.
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A. To my knowledge, Mr. Romley, only the case

of the one instance when Mr. L. D. Porter bid on

the Alder unit, cut and hauled that timber to a mill,

I believe.

Q. That was limited to the cutting and hauling

of the timber damaged in the fire, is that right?

A. It was a portion of the timber that was dam-

aged in the fire, yes, sir.

Q. But he hauled only fire damaged timber?

A. That is all that was included within that

timber sale, yes, sir.

Q. The Forest Service was anxious to get that

out of there as fast as they could ?

A. Yes, sir.

Q. That is the only one you know of in all those

years?

A. I believe that is the only one that I do recall.

Q. And these mills, have they all been in exist-

ence for many years? A. Which mills

Q. The ones you listed or showed on Exhibit F?

A. Well, at least for the last five years or longer.

Q. Any of them as short a period back as five

years ?

A. T really don't know when the present Whiting

mill or formerly Owens mill at Payson was con-

structed.

Q. As to the rest of them, have they been there

fifteen [569] or twenty years?

A. Some of them have, yes, sir.
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Q. Any of them less than fifteen years, other

than maybe the Whiting one at Payson about which

you do not know?

A. The Whiting operation that I referred to of

the plant at Holbrook, I believe it has been in ex-

istence less than fifteen years.

Q. That is not a .sawmill, that is just a planing

mill? A. That is not a sawmill.

Q. How many mills are you connected with in

your position with Duke City, oversee in any way

or have any dealings with that belong to or oper-

ated by Duke City or companies in which Mr. Liber-

man is one of the major owners?

A. Are you referring to sawmills, Mr. Romley?

Q. Yes, sir.

A. The sawmill at Winslow? Did you wish me

to enumerate them?

Q. Tell me how many there are, sir, that is suf-

ficient for my question. A. At least six.

Q. And what was your position again in that

work, are you the production manager, did you say?

I am not sure I got that.

A. I refer to it as such in trying to find a spe-

cific title in answer to the question [570], Mr.

Romley.

Q. I think you said you are assistant to Mr.

Liberman in these enterprises?

A. I assist Mr. Liberman.

Q. And has that same situation as to the number

of mills and your position with regard thereto pre-
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vailed since you went with Mr. Liberman and his

companies? A. In varying degrees.

Q. Do you know what proportion of the total

production of these Liberman companies, if we may
term them that, is produced by the Duke City mill

in Winslow, percentage-wise, approximately'?

A. Approximately somewhere about one^-third.

Q. About one-third. Your production there in

the thirteen months period ending December 31,

1959, was about twenty-nine million-odd feet, was

it not?

A. I don't have that figure at my fingertips. A
thirteen-month period ?

Q. Yes, for the period ending December 31,

1959. Is that approximately correct, sir?

A. I would say it is approximately correct.

Q. What compensation do you receive in this

work in which you are engaged?

Mr. Moore: I don't know that that is material,

if your Honor please. I object to it upon the

grounds that I see no materiality or relevancy to

any issue here. [571]

The Court: He may answer. It might go to in-

terest if nothing else.

A. What compensation?

Q. (By Mr. Romley) : Yes.

A. I am paid $2,000 a month.

Q. That is $24,000 a year? A. Yes, sir.

Q. Now, until you went with Mr. Liberman, I

think you said in December, 1958, you had been an

employee of the Arizona Timber Company which
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was controlled -by the New Mexico Timber Company
and in turn owned by A. I. Kaplan and Tom Galla-

gher, is that substantially correct?

A. Yes, sir.

'Q. The reason for the sale of the- Gallagher

properties there at Winslow, one of the prime rea-

sons was the state of Mr. Kaplan's health, was it

not? A. I did not say that, Mr. Romley.

Q. I am asking you, sir.

A. This was a question?

Q. Yes, sir.

A. Frankly I really don't know the exact reason

for that.

Q. Do you know what Mr. A. I. Kaplan's state

of health was during that period when the negotia-

tions were under way for the sale which finally was

consummated on November 6th, 1958? [572]

A. Mr. Kaplan was quite an elderly gentleman

and had sustained a hip injury as the result of a

fall and I believe I have not seen Mr. Kaplan for

probably four years, maybe three years.

Q. Was he not in poor health at that time?

A. I believe he was.

Q. And passed away shortly after?

A. Yes, sir.

Q. You are fairly well acquainted with the poli-

cies, at least some of them, of the United States

Forest Service, are you not, in relation to the man-

ner in which the timber is put up for sale, are you

not?
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A. Yes, sir. Part of my duties and responsibili-

ties require that I try to keep abreast of their

policies.

Q. And you know that it is and has been the

fixed policy of the Forest Service in selling For-

est Service timber, including that in the Chevalon

working circle, at such prices as to afford the effi-

cient operators to make a fair profit, is that right,

sir?

A. According to their policy in the manual and

rules that govern their appraisals, they attempt to

do that, and many times we have taken substantially

violent differences of opinion as to whether or not

their appraisals do afford this margin of profit

which they claim is there. We have not always

agreed with them that they have taken that into

[573] consideration.

Q. You know that has been the fixed policy be-

fore, sir?

A. This has been their policy, yes, sir.

Q. Now, is there generally in the lumber indus-

try a term referred to as "sawn logs'"?

A. There may be such a term. Mr. Romley, it is

not one I generally use myself nor one that I nor-

mally use.

Q. Do you and have you always understood that

term to mean when you have seen it used that it

represented the logs that were, insofar as scaling

is concerned, the logs sawed there at the mill?
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A. Frankly, Mr. Romley, I had not seen that
particular term until just the other day when I
read that "logs sawn" term.

Q. There is a difference, is there not, between
the net log scale as fixed, determined by the United
States Forest iService for timber in the forest as

compared to the timber that is at the mill just

prior to its being sawed?

A. Mr. Romley, I am sorry, I don't understand
that question.

Q. I will withdraw the question. That is all, sir.

I have further questions, but I am going to defer

them because counsel has said he is going to call

him on other matters. I won't go into them now.

Mr. Moore: Just one question, [574] Mr. Wein-
stein.

Redirect Examination

Q. (By Mr. Moore) : Mr. Romley asked you a

question or two this morning about weather prob-

lems and in substance whether weather problems

would be the same in the future as they had been

in the past with reference to the remaining timber

you have up there. Will you explain what you

meant when you said the weather problem would

be greater you thought in the future?

Mr. Romley : Just a moment—well, go ahead.

A. Mr. Moore, what I meant by that, and I

didn't mean to appear that I would be a weather

prophet, but assuming weather conditions in the

future are equally as good or as bad as they have
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been in the past, what I meant by that is the effect

upon logging would be essentially this: Normally

in our logging operations we have attempted to

keep comparatively readily accessible timber avail-

able for periods of bad weather, snow, rain and

other things. For example, this area directly adja-

cent to the main road at the Chevalon Ranger Sta-

tion, we have retained as more or less a nest egg

for bad weather, and that logging was not done

until this past year. We have tried to set up our

logging operations in a manner whereby we would

always have such a nest egg available to us. There

are considerable differences in the weather pattern,

snowfall pattern between this area, timbered area,

and this area on the north end of the fringe, this

being [575] more readily accessible and available

and not affected by weather as much. The unfortu-

nate position we find ourselves in now is that we

no longer have such nest eggs available to us and

the weather will have an effect in the future that

it did not have in the past.

Q. Is there a difference in elevation involved?

A. Well, there is a difference in elevation be-

tween, for instance, I can readily see at the Promon-

tory Butte we have an elevation of 7,933—if I can

find one other bench mark—here is a bench mark,

an elevation of 6,000. Between these two points

there is a difference in elevation of between 6600

and 79, over 1300 feet, which does on the ground

substantially give us a different climate weather

pattern between those two points.
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Mr. Moore: That is all, Mr. Weinstein.

Recross Examination

Q. (By Mr. Romley) : What is the elevation at

the Chevalon Ranger Station?

A. I don't know what the exact elevation is. I
am looking for a bench mark that is close by. Mr.
Romley. This point of 6600 is about three and a
half miles from the Chevalon Ranger Station.

Q. Is there one to the south of the Chevalon
Ranger Station close by? [576]

A. Yes, sir, here is one, 7,185.

Q. That is about a mile and a half?

A. A little over a mile.

Q. Incidentally, how many thousands of acres

are there in the Chevalon working circle?

A. Offhand I do not know.

Q. Several hundred thousand?

A. I wouldn't venture a guess.

Q. Are there several hundred millions of board

feet timber in the Chevalon working circle, at least

that much? A. I am sure there are.

Mr. Romley: That is all.

Mr. Moore: That is all. [577]

JOHN STILB
called as a witness herein, after having been first

duly sworn, testified as follows:

Direct Examination

Q. (By Mr. Romley) : Will you state your name,

please ? A. John Stilt), S-t-i-1-b.
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Q. Where do you live, Mr. Stilb?

A. I live on Bear Canyon Ranch in Tucson.

Q. What is your profession, sir?

A. I am a life underwriter.

Q. And how long have you been?

A. I have been a life underwriter since 1945.

Q. Are you associated with any professional so-

cieties ?

A. Yes, the Southern Arizona Association of

Life Underwriters, Southern Arizona State Plan-

ning Council and the General Agents and Managers

Association.

Q. Have you held any offices or positions in any

of these organizations?

A. Yes, I am past president of the Southern

Arizona State Planning Council and past president

of the Southern Arizona Association of Life Un-

derwriters.

Q. What experience have you had in the insur-

ance profession? [578]

A. Well, I have been in the business since 1945,

first as a special agent and then in 1953 I became

an associate general agent. As of December, 1958,

I became a general agent and I have my own firm of

insurance counselors now.

Q. And what is the name of that firm?

A. John R. Stilb and Associates, Life Under-

writers.

Q. And you maintain an office here in Tucson?

A. Yes, we do.
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Q. In your work, Mr. Stilb, have you had occa-
sion to make studies and acquaint yourself with
any investments of funds and to ascertain their
rates that can be realized from investments'?

A. Well, yes, very frankly in the life insurance

business you are competing for the investor's dol-

lar and you have to keep yourself abreast of what
other investments have to offer, their present per-

formance and their past performance.

Q. Based on your experience, sir, do you have
an opinion as to the highest interest rate obtainable

on a reasonably safe investment made by persons

of ordinary care and prudence in the community?

A. Well, we'd advise a client

Q. First yes or no if you have such an opinion.

A. Yes.

Mr. Moore
: In which community are you talking

about? You said in the community. [579]

Mr. Romley: Well, I don't know that it varies

from place to place, I perhaps limited it too much.

Q. (By Mr. Romley): Do you have such an
opinion with regard to investments in the State of

Arizona? A. Yes, I do.

Q. In your opinion, sir, what is the highest in-

terest rate obtainable on reasonably safe invest-

ments?

A. I would say three and a half percent.

Mr. Romley : You may cross examine.
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Cross Examination

Q. (By Mr. Moore) : You mean as of today,

that's the highest interest rate obtainable on safe

investments?

A. No, I don't mean that. I mean that over a

period of time we would advise a client who is con-

cerned with keeping their capital secure that they

could get a reasonable rate of return of about three

and a half percent over a number of years. This is

without jeopardizing their capital and where they

are relying upon this income.

Q'. U. S. Government bonds carry a higher rate

than that, don't they, some of them?

A. Well, that's true, over the past twenty years

they have gone from two and a half percent up to

now three and three-quarters percent. [580]

Q. And do you know of any real estate first

mortgage loans that you could get money at three

and a half percent now?

A. No, during the depression they were at two

and a half, three and three and a half, but now of

course it's six, six and a half percent. But I was

talking in terms of a long period of time, of course,

fifteen or twenty years.

Q. Oh, you were going clear back to, you said

depression. You don't mean back to the depression

of the thirties, do you?

A. Right, right,
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Q. Is tJiat the basis of your opinion as to the

highest rate obtainable— out of fairness I don't

mean that alone, the depression period as one of

the elements you consider in determining the high-

est rate obtainable now ?

A. Well, naturally when we consider a high, a
boom economy we also consider a low which our

insured or our clients might find themselves living

through that period.

As far as our present economy is concerned I

point to investments such as a corporate trustee

where they would be paying between three and four

percent for Government bonds which have been be-

tween two and a half and three and three-quarters,

or your commercial savings banks, 1946 they were

one percent, now they are three percent; or your

savings and loan companies which have gone be-

tween two and four percent, [581]

I generally point out that our life insurance

companies, which is a group of trained investors

but have to abide by the prudent man rule, have

had a low in 1947 of 2.8 percent and in 1958 I'm

speaking about the average, in major life insurance

companies, it was 3.8.

Q. But to get money on good, sound first mort-

gages on real estate rates today you have to pay 6

percent or more? A. That's correct.

Q. Is that correct?

A. Right today, that is correct.



770 Maurice Liberman, et at. vs.

(Testimony of John Stilb.)

Q. Right today. Do you know whether or not

the large life insurance companies have recently

determined to stop loaning money on home construc-

tion residences in Arizona?

A. As to whether they have stopped?

Q. Or are planning to stop?

A. Well, there has certainly been a lot of talk

about it in our trade journals and so on and so

forth.

Q. There was a meeting in Phoenix recently

where some representatives of large life insurance

companies appeared before mortgage loan officials

and, I believe, reported that the large life insur-

ance companies were stopping loaning money on

private residence construction. Do you know

whether that is true or the plan of life insurance

companies ?

A. Well, it was my impression that perhaps this

is more of a temporary thing, I don't know whether

it's true or whether [582] it's a conclusion at this

time. However, I do know that for example, in our

own portfolio, that 56 percent of our portfolio is in

mortgages.

Q. Is that mortgages:

A. Commercial and residential.

Q. Commercial and residential?

A. And residential.

Q. What percentage of that is commercial?

A. I don't know offhand what percentage would

be commercial.
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Q. Do you have any recollection as to whether
the commercial would be more than 50 percent?

A. It wouldn't be that high, I would think that
it would be higher on residential. Of course this is

pretty much a philosophy of companies.

There are some companies who have a higher per-

centage of their portfolio mortgages in residential

than commercial and I was speaking in terms, of

course, of the life insurance company averages.

Q. This three and a half percent that you esti-

mated or stated, Mr. Stilb, is based upon the past

and not forecasting for the future, is that correct?

A. Well, yes, we like to think that we are fore-

casting for the future. We think that

Q. No, I meant your answer. Is that based upon
your past [583] experience and not upon what you
anticipate will happen in the next three, four or

five years?

A. It is based on past experience, that's right.

Mr. Moore: That's all.

Redirect Examination

Q. (By Mr. Romley) : On the basis of that past

experience do you have an opinion as to the highest

rate obtainable on a reasonably safe investment for

the next ten or fifteen years?

A. If I was advising an insured or client of

mine, and let's just take a hypothetical case.

Mr. Moore: I object, your Honor, and suggest

that the witness just simply answer the question.
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Q. (By Mr. Romley) : Perhaps you can answer

yes or no and then we will just follow through.

A. All right, yes.

Q. Now, what in your opinion is that rate and

will it be for the next thirteen or fourteen years'?

A. That rate would be, we would project, ap-

proximately three and a half percent looking to

conserving of capital and getting a reasonable re-

turn so that the capital wouldn't 'be jeopardized.

Q. Have you found in your studies if interest

rates go up, and then down again, and they just

have your peaks and your valleys'? [584]

A. Yes, Of course it's all in relation to the sup-

ply and demand of money, and of course in this

tight money market that we are in now where the

demand is great and the supply is not as great be^

cause of controls, et cetera, your interest rates are

higher.

Q. Has there been any indication that they—

the interest rates are going higher or that they are

coming back down.from what you have learned in

your studies'?

A. The indications are that the market, money

market is loosening up and interest rates, are com-

ing down. The prime rate has dropped a little bit.

Mr. Romley: That's all.

Mr. Moore: That's all.

Mr. Romley: May Mr. Stilb be excused, your

Honor*?

The Court: You may be excused, sir.
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Mr. Romley
: At this time, if your Honor pleases,

we re-offer Exhibit 13.

Mr. Moore
: We have the same objection we made

to the other exhibits, if the Court please.

The Court: It may be received. The Court will

give it the weight it merits.

(Plaintiffs' Exhibit 13 received in evidence.)

Mr. Romley: We again rest, your Honor.

Mr. Moore: This time final? [585]

Mr. Romley: Yes.

(Plaintiffs rest.)

Mr. Moore: Mr. Liberman, will you be sworn,

please.

MAURICE LIBERMAN
called as a witness herein, after having been first

duly sworn, testified as follows

:

Direct Examination

Q. (By Mr. Moore) : State your name for the

record, please, sir? A. Maurice Liberman.

Q. Where do you live, Mr. Liberman ?

A. In Albuquerque.

Q. And you are one of the partners in Duke
City Lumber Company? A. Yes, sir.

Q. The other two partners are Joseph Grevey

and Jack Grevey, your brothers? A. Yes, sir.

Q. Where were you born, Mr. Liberman.

A. In Poland.
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Q. How long- did you live in Poland ?

A. Twelve years.

Q. And then where did you live? [586]

A. France.

Q. Were you in business in France, later after

you moved there? A. Yes, sir.

Q. What was your business ?

A. Lumber business.

Q. How long; were you engaged in the lumber

business in France? A. Twenty-four years,

Q. When did you leave France and come, or

when did you leave France? A. 1941.

Q. When did you come to the United States,

right when you left France? A. Yes, sir.

Q. Why did you leave France ?

A. On account of war conditions.

Q. When you came to this country, where did

you first stay or stop?

A. I stayed in New York for about three

months.

Q. Were you working in New York?

A. Oh, I had a temporary employment in a re-

tail lumber yard.

Q. And then where did you move?

A. T moved to McNary, Arizona. [587]

Q. Did you have employment after you came to

MeNary? A. Yes, sir.

Q. By whom?

A. Southwest Lumber Mills.
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Q. And what type of work were you doing with

Southwest Lumber Mills when you were first em-
ployed ? A. As a checker.

Q. Generally what are the duties of a checker?

A. They are to tally lumber into the trucks or

cars when it's shipped out.

Q. How long did you work as a checker?

A. Oh, a short period, maybe a month or six

weeks.

Q. Then what type of work were you doing?

A. I have been sent out to Magdalena, New
Mexico.

Q. What were you doing in Magdalena ?

A. As assistant manager of a concentration yard.

Q. That's where lumber was gathered, is that

what you mean by a concentration yard?

A. Yes.

Q. That wasn't a saw mill but just a lumber

yard, a gathering station for lumber?

A. It was a gathering station for lumber and a

planing mill.

Q. And a planing mill. Now, when you were in

the lumber business in France, what type of busi-

ness were you doing there, [588] were you in the

production or sales or what?

A. Well, I grew up from forest all the way up

through saw mill, planing mill, sales, retail and

wholesale.

Q. Were you in business for yourself in France

or engaged in business with someone else?
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A. I have been—I started as an employee and

before the war I became a junior partner.

Q. Was your business limited to France or were

you selling your products in other places'?

A. No, we were importing and exporting.

Q. Exporting to where?

A. All over the world.

Q. Now, at Magdalena, New Mexico, were you

the manager or assistant manager of that operation

for Southwest?

A. I was the assistant and then became the

manager.

Q. How long did you remain there 1

?

A. I don't recollect exactly bait I would say

about a year and a half.

Q. Then where did you go?

A. From there I went to Albuquerque, New

Mexico.

Q. And engaged in what business or occupation

at Albuquerque?

A. In concentration yard and planing mill.

Q. Were you still in the employ of Southwest?

A. Not directly. [589]

Q. Were you in business in Albuquerque for

yourself or in some partnership or as an employee

when you first went there?

A. When I first went there I went on behalf of

a new company created by the McNary family, and

was paid on a salary and bonus.
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Q. And what new company was that, was it a
new type of business or a new company for them,

which ?

A. Well, it was a remanufacturing plant, custom
milling plant.

Q. Custom milling of lumber?

A. Yes, sir.

Q. And how long did you remain in that posi-

tion as an employee?

A. A short while, I would say from three to five

months.

Q. Then what did you do?

A. Then we changed the arrangements, I leased

the plant from them and became independent op-

erator.

Q. And under what name were you operating

that plant when you became the independent op-

erator?

A. Under Transit Remanufacturing Company.

Q. And do you still do business in Albuquerque

as Transit Remanufacturing Company?

A. Yes, sir.

Q. Is Transit—and we will refer to it only as

Transit [590] rather than the whole name—is that

a corporation or partnership or what is the business

entity for Transit? A. A corporation.

Q. Who are the stockholders of that company?

A. My brothers and myself.

Q. Is it the same brothers who are partners with

von in Duke City? A. Yes, sir.
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Q. Now, Duke City Lumber Company, the part-

nership, does business where?

A. You mean as far as*—I don't understand
your question.

Q. As far as mills or production of lumber, so

forth, do you have any operation other than the one

at Winslow?

A. We have operations in New Mexico and
Arizona.

Q. What operation do you have in Arizona other

than this mill at Winslow, if any 1

A. That's the only operation we have in Arizona.

Q. And now where are your operations, as you
call them, in New Mexico?

A. Well, we have Albuquerque, Grallina, Cuba,

El Rito, Vallecitos, there's another operation but I

don't remember the name.

Q. Those that you have named, Mr. Liberman,

are those mills that you operate yourself or are

some of them operated under contracts or some of

them you merely buy the production from? [591]

A. Some are operated by ourselves.

Q. Name those that are operated by yourselves?

A. Gallina and Cuba, and of course the Albu-

querque operation and Winslow. We are talking

now only New Mexico, excuse me.

Q. Yes, I was limiting because I know you op-

erate the one at Winslow.

Do you actually have a saw—does Duke City ac-

tually have a saw mill operation in Albuquerque?

A. No, sir.
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Q. Well, I was limiting the question for the

moment to saw mills. You mentioned two in New
Mexico ?

A. That's right, that's the G-allina and Cuba.

Q. Now, the other operations that you mentioned

in New Mexico outside of Albuquerque, which ones

of those are saw mills'?

A. El Rito, Valleeitos, I remember now another

one, that's the Dome Unit.

Q. And those are three saw mills that you have

just mentioned. Bo you buy the production from

them, are they operated under contract, what is the

arrangement ?

Mr. Romley: You mean those latter three?

Mr. Moore : Those last three.

A. Well, they are different arrangements that

we have. [592] Some we have where we participate

as partners, 50 percent.

Q. Which ones are those?

A. The El Rito and Valleeitos.

Q. And now what about the other one you

named, I won't try to pronounce the names.

A. The other one is also 50 percent arrangement,

but not a partnership. We get 50 percent of the

production.

Q. Tn other words, you buy 50 percent of the

production from them, is that it, or at least under

contract for you ?

A. Well, it's a contracted mill. We own half of

the timber and we get half of the production.
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Q. I see. Now, have we covered all of the opera-

tions up to this point in New Mexico other than

Albuquerque ?

A. We do have another one that's operated by
a contractor belonging 100 percent to us, and that's

one that I don't remember the name.

Q. Is that the one you mentioned, Dome or some-

thing?

A. No, no, that's besides the Dome.

Q. Now, what is your operation at Albuquerque

as far as Duke City Lumber Company is concerned %

You said you didn't have a saw mill, what type of

an operation do you have in Albuquerque?

A. The planing mill with all that goes with it,

in other words, kilns, sorting chains and a molding

plant.

Q. Is the molding plant Duke City's operation

or is that [593]

A. No, sir, the molding plant, that's Transit.

Q. That's Transit.

A. That's right. The planing mill belongs to

Transit. I'm sorry, I confused the ownership.

Q. The planing mill and the molding operation,

that's the Transit Remanufacturing Company?

A. Yes, sir.

Q. Now, as far as Duke City, do you have any

—you don't have a saw mill. Do you have any other

plant there or is that just a concentration yard?

A. All the manufacturing facilities belong to

Transit Remanufacturing.
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Q. And are there any facilities there other than

manufacturing facilities is what I'm trying to get

at, Mr. Liberman?

A. No, sir, they are offices.

Q. Your offices are there of Duke City ?

A. The main office.

Q. Transit Remanufacturing and there is an-

other unit there, or entity of Crown?

A. Crown Wood Products.

Q. Crown Wood Products. And is that a part-

nership or a corporation? A. Corporation.

Q. Are the stockholders the same as Transit?

A. Yes, sir. [594]

Q. That's you and your two brothers?

A. Yes, sir.

Q. What is the business of Crown Wood Prod-

ucts Company? A. Wholesale business,

Q. Wholesale of lumber? A. Yes, sir.

Q. Now the lumber that Crown wholesales, has

that been manufactured into anything or is that just

raw lumber? A. No, finished lumber.

Q. Finished lumber that you are wholesaling?

A. Yes, sir.

Q. When did you first have any negotiations or

contacts with the Gallagher interests with respect

to the operation of the mill that they had in Wins-

low? A. Late 1955.

Q. At that time you had not acquired any of

the Aztec timber, had you? A. Well

Q. Or were you
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A. We were negotiating and we had committed

ourselves.

Q. To acquire some of the Aztec timber?

A. Yes, sir.

Q. You had made that commitment to whom?
A. To the Southwest Lumber Mills.

Q. And you did later acquire some of the Aztec

timber? [595] A. Yes, sir.

Q. Approximately how much of the Aztec tim-

ber did you acquire from Southwest ?

A. Sixty-two million plus.

Q. You were here this morning, Mr. Liberman,

when Mr. Weinstein explained the map, Defendants'

Exhibit D and the yellow squares on that, is that

correct? A. Yes, sir.

Q. Does that map as far as you can ascertain

correctly show the location and extent of the Aztec

timber that you acquired from Southwest?

A. Yes, sir.

Q. Now, when I say you I'm meaning Duke

City Lumber Company, I'm not using the whole

name. [596]

Q. At the time you said you had those negotia-

tions with the G-allagher interest in late 1955, was

that with respect to acquiring their mill or an in-

terest in it, or what was that designed to lead to?

A. I was approached by Mr. Gallagher who

learned about our purchase of the timber and he

asked me if I would be willing to let them mill our

timber for us.
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Q. I see. Was that the commencement of the

negotiations which led up to the August 9, 1957,

contract which is in evidence* ? A. Yes, sir.

Q. Let me ask you this, when did you first be-

come acquainted with Mrs. Nagel or the Nagel

company?

A. With the Nagel company, it is a guess, I

don't remember, but I would say in 1947.

Q. Did you have any negotiations with Mrs.

Nagel or the Nagel company with reference to the

acquisition of Aztec timber or any other matter

about the time you were negotiating with Mr. Gal-

lagher ?

Mr. Romley: You mean back in '55?

Mr. Moore: Yes.

A. Not in '55.

Q. (By Mr. Moore) : Did you in '56?

A. Yes, sir.

Q. Was that with respect to milling timber or

discussion [597] pertaining to milling of timber?

A. Yes, sir.

Q. Did you have any other negotiations with

Mr. Gallagher with respect to the Aztec timber

other than the milling arrangement?

A. Yes.

Q. What was that with reference to?

Mr. Romley: When, first?

Q. (By Mr. Moore) : When was that, Mr. Liber-

man?

A. It was late '57 and during '58.
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Q. I am going to lead you just a little if the

Court will permit. I had reference to the pooling

agreement, Mr. Liberman?

A. The pooling, in '57.

Q. That was entered into in July?

A. July 30th, '57.

Q. Now, after you entered into the pooling

agreement and the milling contract, did Arizona

Timber Company mill some lumber for you in their

mill at Winslow? A. Yes.

Q. When that milling started, was that the first

time that you had, your company had entered the

Winslow area insofar as the production of lumber

was concerned? A. No, sir.

Q. Had you been there before? [598]

A. Before we made the pooling and the milling

agreement we had another agreement prior. We got

about four or five million feet of timber, of lumber

from the burned timber.

Q. That was this, was that this same fire we were

talking about this morning? A. Yes, sir.

Q. That was called the Dudley Lake fire, I be-

lieve? A. Yes, sir.

Q. Who milled that timber for you into lumber?

A. Arizona Timber Company.

Q. At Winslow? A. Yes, sir.

Q. And that was prior to your pooling agree-

ment, was it? A. Yes, sir.

Q. And prior to the milling contract?

A. Yes, sir.
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Q. When did you first learn, Mr. Liberman, that

Arizona Timber Company was interested in or nego-

tiating toward a sale of their mill at Winslow?
A. I don't understand the question.

Q. Had you had any negotiations prior to Sep-

tember of 1958 with the Gallagher interests with

respect to a sale of their mill at Winslow?
A. Yes, sir.

Q. When was that? [599]

A. As far as the Winslow mill was concerned,

September 10.

Q. My question was prior or before September

had you had any negotiations with them with re-

spect to the sale of their mill?

A. The Winslow mill ?

Q. Yes, sir. A. No, sir.

Q. That was the negotiations that led up to the

September 12, 1958 proposal which is in evidence as

Plaintiffs' Exhibit 1, is that the agreement you re-

ferred to? A. Yes, sir.

Q. At the time that that proposal was executed

did you deposit with Arizona Timber Company or

with Mr. Gallagher a check? A. Yes, sir.

Q. In what amount? A. $10,000.

Q. And do you recall when it was you got that

check back? A. In November, '58.

Q. In November of '58. Had you learned prior

to September 10th that Mr. Gallagher was offering

his mill for sale to other people?

A. No, sir.
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Q. And on September 10th
?
when you had the

negotiations [600] with him and read the proposal,

the 10th or 11th, I may have the date wrong, that

is dated September 12, had Mr. Gallagher advised

you that he had an understanding that the Nagels

had a right of first refusal on his mill?

A. The first I learned about it was in the first

draft of the proposal.

Q. When you read it in the first draft of the

proposal? A. Yes, sir.

Q. And that was incorporated into and carried

into the final draft that was signed on September

12th? A. Yes, sir.

Q. When was the next time after September 12

that you had any word or message from Mr. Galla-

gher with respect to that proposal, Plaintiffs' Ex-

hibit 1, that is the September 12th letter?

A. September 18th.

Q. How did you get that message?

A. I received a telephone call from Mr. Cava-

naugh conveying a message to me from Mr. Galla-

gher, who was out of town.

Q. What was the message?

A. That the deal was off.

Q. Who was Mr. Cavanaugh?

A. Mr. Cavanaugh at that time was the comp-

troller of the Arizona Lumber Company. [601]

Q. That is Tom Cavanaugh? A. Yes, sir.

Q. And the same Mr. Tom Cavanaugh that has

been here, he is now working for you?
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A. Yes, sir.

Q. In fact he was on the witness stand yester-

day. On the 18th of September, Mr.* Liberman, after

you received that message from Mr. Cavanaugh,
what did you do ?

A. I called Mrs. Nagel.

Q. Called her on the telephone?

A. Yes, sir.

Q. For what purpose ?

A. I wanted to find out if she bought or was
buying the mill.

Q. Tell us as best you can the conversation you
had with Mrs. Nagel by telephone on September

18th?

A. My question, after greetings, my question to

her was if she was buying the mill, something to

that effect, or if she bought the mill.

Q. How did you identify the mill, do you recall,

in that conversation? A. The Winslow mill.

Q. I mean the Gallagher mill, or what did you

call it?

A. I don't remember if I said Gallagher or

Winslow mill.

Q. Go ahead, relate as best you can. [602]

A. Mrs, Nagel told me, no, she hasn't bought it,

that she is not about to buy it because it would

result a financial burden to her and she couldn't

arrange for the financing. She told me then that

she would like to see me and talk to me about it

and asked me if I would be in Albuquerque. And

I told her—she wanted to come to see me—I told
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her she didn't need to come to Albuquerque:, I would

fly out to Winslow. And I told her I would be there

the next Saturday, which was two days later.

Q. Did you then go to Winslow on that Satur-

day you mentioned, which I believe would be Sep-

tember 20th?

A. Yes, sir. During that conversation also I told

her I would call her Saturday morning to let her

know at what time I was going to leave so Mr. Jen-

kins will pick me up at the airport.

Q. And did Mr. Jenkins pick you up at the air-

port on the 20th at Winslow? A. Yes, sir.

Q. Where did you go with Mr. Jenkins?

A. We went to the offices of the Nagel Lumber

Company.

Q. Who was present during your conference

there?

A. Mrs, Kagel, Mr. Jenkins and myself.

Q. Now, Mr. Liberman, instead of my asking

specific questions, I want you to outline for the

Court in substance as best you can the entire con-

versation there on September [603] 20th with Mrs.

Kagel and Mr. Jenkins.

A. Of course this was a long conversation. The

meeting lasted about, I would say three hours. I

arrived in Winslow around 9:30 and to my best

recollection I left somewhere around 12 :30 or 1 :0O

o'clock. When we arrived at the office after the pre-

liminary greetings and so forth, we started to talk

business. Mrs. Nagel had in her hand several pages

of computations and notes. She told me that she
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had an offer from Gallagher, an offer of the mill

and timber, that the price for the mill was $500,000,

the timber 19.45.

Q. What does that 19.45

A. 19.45 per thousand feet. That it was all cash,

that she would have liked to buy the mill, she was

very much interested in buying it, but she didn't

have the money. That she contacted her banker and

couldn't get the financing and also it would have

been a burden to expand her business that much

—

this is not correct, absolutely correct words, but

Q. I don't expect you to remember the exact

words, the substance of it as best you can remember.

A. She told me they couldn't handle it and they

were not going to buy it and they are going to tell

so Mr. Gallagher. She asked me if I had any ideas,

if we could work out some kind of a deal. At that

time Mr. Jenkins reported that he had a conversa-

tion with Mr. Gallagher several days before, and

that was during that Hoo-Hoo meeting in Las

Vegas, Nevada, [604] and also in San Francisco

during a freight rate hearing; that Tom Gallagher

discussed with him the matter of the Winslow mill,

and then he wanted an answer from them if they

were going to buy it or not. And that Tom told

him to come out to Albuquerque the next Tuesday,

that Tom mentioned that he would like for the two

of them to come by to see me. And I asked Mr.

Jenkins for what purpose, and he told me that he
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didn't know. About that time Mrs. Nagel asked

me what kind of ideas, if I had any ideas, what

kind of a deal we could work out. I told her at

that time that I had a proposition from Gallagher

also for the identical price for the mill, $500,000,

that the timber was $17. That it was terms, credit,

but I got a call from Mr. Cavanaugh that the deal

was off. I did tell her that I expected to revive

that proposal, I didn't know what the message

meant, and I thought at that time that I still had

a deal with the Gallaghers and told her that my
proposal would be to merge the two operations.

In other words, the Duke City would acquire the

Gallagher mill and the timber for themselves as the

proposition was made to us and that I signed, and

in that case we would have a mill, we would have

timber, about the same amount or maybe a little

bit more timber than the Nagels had and we merge

the two together and we would have a sizeable, nice

operation. That seemed to me the proper thing to

do. And we discussed this matter further, up to a

point where Mr. Jenkins [605] mentioned something

that will necessitate about a million and a half

dollars, I am going back to the prior conversation

where Mrs. Nagel told me about the proposal that

Gallagher made to them.

Mr. Romley: May I inquire, is this still at the

same time? He said prior conversation. Does he

mean on the same day ?
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The Witness: Same day, yes. When we opened

up the conversation Mrs. Nagel had several pages

of data and projections made by Mr. Nelson, and

she told me that they made some computations and

that they found out they will need about a mil-

lion two hundred thousand to one million four hun-

dred thousand dollars of cash to purchase the mill

from Gallagher. And that was where she said they

couldn't handle it, couldn't get the financing and

so forth.

Q. (By Mr. Moore) : So that we understand,

Mr. Liberman, that was a part of the earlier con-

versation that you have just related?

A. That is right. That was prior to my talking

about the merger.

Q. When was it Mr. Jenkins mentioned the mil-

lion and a half, was that while you were discussing

merger*?

A. When we discussed merger. During the con-

versation about merger he mentioned something a

million and a half and I had in mind to ask him

what it was, but Mrs. Nagel stated [606] then be-

fore we were getting to merger we should see how

Duke City is going to behave in Winslow. In other

words, their relations with Gallagher were very

friendly, they were very good neighbors and they

cooperated together and had a very harmonious sit-

uation out there and she didn't know how our ex-

perience was going to be. She said, "Well, we had

better discuss things step by step and not get into

merger immediately."
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From there the conversation went on to Duke
City acquiring themselves the plant. In other words,

the proposition Gallagher made to us, and timber.

She asked me at that time if I would consider to

have Mr. Jenkins manage the operation for Duke

City and I told her, well, I would consider it. The

conversation went on then to some personal mat-

ters. Mrs. Nagel explained why she would have liked

to buy the mill. She was mostly concerned about

timber supply, long range timber supply. In other

words, after the Aztec timber would be cut out

the remaining available timber per year would be

only about eighteen to twenty million feet per year

and she said would sustain only a single mill oper-

ation, efficient operation. And I told her, well, I

understood her situation, but of course we had our

timber there and we had to mill it and Gallagher

wanted to sell the mill and that was the reason why

I bought it. We got into discussions of personal

things, about what my ideas about the future, my

projections for ten years hence and so forth. And

I told her [607] my children were growing up and

I worked hard all my life and probably would want

to retire sometime and that after we would oper-

ate the mill for seven years I would be willing

to sell it. During that conversation at different in-

tervals, I would say at least twice, Mrs. Nagel

said, "These are only conversations, no commit-

ments and we are just exchanging ideas." And I
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concurred with her, I said, "Yes, we want to find

out if we can work out a deal and how we can
work it out. So we talked then about, conversation

drifted to a fifty-fifty purchase. And I told her that

I would be willing to go ahead on a fifty-fifty pur-
chase. She then asked me again about Mr. Jenkins
managing the plant and she asked me if Mr. Wein-
stein was already on our payroll. I told her no, he
wasn't, that he would come with us after the pur-

chase of the mill would be accomplished.

Q. Let me interrupt you there, Mr. Liberman.

Had you discussed with Mr. Gallagher Mr. Wein-
stein's situation when you talked to Gallagher about

the September 12 proposition, had you had any dis-

cussion about Weinstein?

A. I think so, yes.

Q. Do you know whether you had talked to Mr.

Weinstein about it? A. I suppose he did.

Q. That is Mr. Gallagher, you say you suppose

he did? A. That is right. [608]

Q. Had you had any discussions direct with

Mr. Weinstein about working for you if you got

this proposal carried out?

A. I don't remember.

Q. Very well. But your reference to Mr. Wein-

stein when you were talking to Mrs. Nagel was as

a result of this conversation with Mr. Gallagher?

A. That is correct.

Q. I see. Now you were talking about Jenkins

and you mentioned Mr. Weinstein too.
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A. That is correct. I told them Mr. Weinsteiri

was still working for Arizona Timber Company and

New Mexico Timber Company. I told Mrs. Nagel,

I asked her if she thought that Mr. Jenkins was

capable to manage their plant and the Gallagher

plant after we acquired it, it would have been quite

a job. And she turns around and discussed with

him, asked him something and she told me yes, he

could manage the two plants. So I told her I would

consider it very seriously and let her know, that

I have been watching him, that he has made quite

some progress since I knew him, that he was a

capable young man.

Our conversation then drifted to this fifty-fifty

purchase. At that point Mrs. Nagel said again that

they couldn't procure the money to buy the mill

from Gallagher and they are not going to buy it

and that she thought the [609] purchase of a fifty-

fifty, on a fifty-fifty basis would be the right thing

to do. And we so got to a conclusion of our con-

versations that if we could get a proposal for the

purchase of the mill on the terms of the proposition

that I had from Gallagher, in other words, if I

could revive the proposal I have signed, that we

will have the right to participate in the purchase

of it, and that this agreement would last until April

30th. It was agreed that I will go back to Albu-

querque and write up a written agreement and that

we will sign it Tuesday when Mr. Jenkins was sup-

posed to come to Albuquerque to see Mr. Gallagher.
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Q. Was there any discussion in that conversa-

tion, Mr. Liberman, with respect to your assisting

the Nagel s in financing a half interest in this thing

if they participated in the purchase and needed

assistance ?

A. Well, Mrs. Nagel or Mr. Jenkins mentioned

something that they had heavy inventories and that

they would sell the inventories in the spring. And
I told them that if we had a proposition and if we
agreed to purchase the mill both and if she had

any, if she needed some financial assistance I would

help.

Q. Did you ever at any time during that confer-

ence or conversation say to them that you would

buy the mill and at any time up to April 30th sell

them an undivided one-half interest in it? [610]

Mr. Romley: I object to the question as leading

and suggestive, your Honor.

The Court: He may answer.

A. No, sir.

Q. (By Mr. Moore) : Did you ever at any time

in that conversation say to them that you would

agree that you would buy the mill and sell them

half of it and that Mr. Jenkins could manage it?

A. No, sir.

Q. You said something, Mr. Liberman, about the

fact that Mrs, Nagel said at least twice, and you

concurred, that this is just conversation and not

commitments. Was that during the discussion of

merger and then later in the conversation prior,

just before your leaving there?
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A. It was during the merger and even during

the conversation about a purchase of fifty-fifty.

Q. Yes.

A. It was only at the end of our meeting, I

would say maybe twenty minutes or thirty minutes

before we concluded the end of our meeting that

we got to a final conclusion and understanding.

Q. As a result of that understanding what were

you to do?

A. I was to write up an agreement.

Q. Did you have any discussion about a fifty-

fifty purchase of timber? [611] A. No, sir.

Q. Did you have any discussion about the forma-

tion of a partnership for the operation of the busi-

ness? A. No, sir.

Q. Did you have any discussion about the forma-

tion of a new corporation to operate the business?

A. No, sir.

Q. Did you have any discussion with respect to

who would put up the capital for the working capi-

tal of the business? A. No, sir.

Q. Did you have any discussion with respect to

how the working capital would be shared between

the Nagel Company and your company ?

A. No, sir.

Q. Did you have any discussion with respect to

sales policies or a sales organization?

A. No, sir.

Q. Did you have any discussion with them with

respect to what timber would go through the mill

in the event it was purchased? A. No, sir.
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Q. Did you have any discussion with them as to

whether or not the Nagel timber would go through
this mill or solely through their own mill? [612]

A. No, sir.

Q. Did you have any discussion with them with

respect to whose assets would be pledged to secure

the purchase price? A. No, sir.

Q. Do I understand, Mr. Liberman, that actually

the only thing insofar as your understanding with

the Nagels was that you would leave, go back to

Albuquerque and prepare an agreement that you
could each participate fifty per cent in the purchase

of the mill if it could be purchased, was that your

understanding ?

Mr. Romley: We object, your Honor, leading.

The Court: Objection sustained.

Mr. Moore: I was merely trying to summarize.

I realize as a question by itself it is leading.

Q. (By Mr. Moore) : You left you say some-

time, I believe you said 12 :30 to 1 :00 o'clock, some-

where in that area?

A. Somewhere in that area.

Q. And I assume you did go back to Albuquer-

que? A. Yes, sir.

Q. And you did prepare the letter of September

23rd that is signed and attached to the complaint

in this action? A. Yes, sir. [613]

Q. Did you have a discussion with your brother,

Joe G-revey, about the matter before you prepared

the letter? A. Yes.
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Q. What was the subject of that discussion?

A. Well, we discussed, when I came back, I

thought about this April 30th date and we discussed

it, if it shouldn't be extended beyond that.

Q. And was that the reason you put in the letter

the six months automatic extension provision at the

end of it? A. Yes.

Mr. Romley: Object to that as leading and sug-

gestive and based on hearsay.

Q. (By Mr. Moore) : Did you do that as a re-

sult of your discussion with your brother, Joe

Grevey ?

Mr. Romley: Same objection.

The Court: Well, he could ask him how it hap-

pened that he extended it.

Mr. Romley : Well, we might get that answer and

might not, I don't know, your Honor.

Q. (By Mr. Moore) : I will adopt your Honor's

suggestion.

How does it happen that you put the six months

extension provision in the letter?

A. Well, the reason is that knowing Mr. Galla-

gher and my past experience, one day he was sell-

ing, the next day he changed his mind and we didn't

know if we would have an [614] opportunity to buy

it by April 30th, and to get the firm proposal from

him was quite a job from my experience. So we

decided to extend this thing.

Q. You say we, you and your brother Joe

A. Yes.
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Q. Discussed

A. Yes, I discussed it with him.

Q. Did Mr. Jenkins come over to Albuquerque
on the 23rd? A. Yes, sir.

Q. And he came to your office, I assume?

A. Yes, sir.

Q. Who was with him, if anyone?

A. Mr. Nelson.

Q. Do you recall, Mr. Liberman, whether the let-

ter had been prepared at the time that Mr. Jenkins

and Mr. Nelson came in or whether it was prepared

after they got there?

A. No, it was prepared before they got there.

Q. And tell us as best you can what happened

when Mr. Jenkins and Mr. Nelson came to your of-

fice on the 23rd?

A. Well, they came in there somewhere around,

I would say 9:30 or so and told me that they had

to go and see Gallagher at 10 o'clock. They asked me
if I had prepared the letter and I said yes, and

gave it to them. Mr. Jenkins read it and signed it.

Q. Do you recall whether there was any con-

versation between [615] you and Mr. Jenkins with

respect to the letter or its contents or anything

about it before he signed it?

A. No, I don't recall.

Q. You don't recall that there was any or

you

A. I don't think there was any.
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Q. Now, as, or before they left your office was
there any discussion between you and Mr. Jenkins

as to whether or not he should tell Mr. Gallagher

about the agreement they had made with you ?

A. All I recall is I told him not to tell Galla-

gher about our conversation and understanding that

we made in September the 20th, in other words,

about the letter of September the 23rd.

Q. Is that all the discussion that you recall at

this time?

A. That's what I recall, that's about

Q. Were you further contacted on the 23rd by

either Mr. Jenkins or Mr. Nelson?

A. Yes, I received a telephone call in the after-

noon, Mr. Nelson, he told me that they had seen

Gallagher and told him that they couldn't handle,

couldn't buy the mill, that they didn't have the

money, and that Mr. Jenkins will call me, give me
the details and will call me the next morning.

They had to leave in a hurry, I don't know the

reason.

Q. Then did you receive a telephone call from

Mr. Jenkins the next day? [616] A. Yes.

Q. What was the substance of that conversation ?

A. Well, he told me that he went over to see

Gallagher and told Gallagher that they couldn't buy

the mill for monetary reasons, and that Tom Gal-

lagher then made him another deal, another propo-

sition just to buy the mill without the timber, and

that he turned it down also.
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He then—he then asked me if I would be willing

to confirm the statement I made September the 20th

about the seven years and I told him yes, that I

will write an agreement that it will be—that we
are willing to commit ourselves to sell it on the

appraised value for an experienced lumber man and
that they will commit themselves to buy it.

Q. Did you prepare such a letter?

A. Yes, sir.

Q. And did you sign it? A. Yes, sir.

Q. Mail it to the Nagel Lumber and Timber

Company? A. Yes, sir.

Q. Did you have a space provided at the bottom

of that letter for acceptance to be signed showing

acceptance of the letter agreement on behalf of

Nagel? A. Yes, sir.

Q. You never got the letter back signed, did you ?

A. No, sir. [617]

The Court : It's about three o'clock, we will take

the afternoon recess.

(Short recess.)

Q. (By Mr. Moore) : Mr. Liberman, just before

the recess I believe we had finished your conversa-

tion with Mr. Jenkins by telephone on the 24th and

the seven year letter agreement you say you pre-

pared.

Do you recall when you next had a telephone

conversation with Mr. Jenkins?

A. Yes, I had one the 10th of October.
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Q. Now, prior to the telephone call to Mr. Jen-

kins on the 10th of October, had you learned that

Mr. Gallagher was making some accusations against

you? A. Yes, sir.

Q. Who did you learn that from?

A. Mr. Gallagher.

Q. What did Mr. Gallagher show you or did

you see that established the fact that he was making

some accusations ?

A. Well, he showed me a wire that he sent to

the Kaplans calling me
Mr. Romley: Now, just a moment, I object. That

is not the best evidence.

Mr. Moore : We don't have the wire, I'm going to

ask him about it.

Q. (By Mr. Moore) : Do you have a copy of

that wire that [618] he sent to the Kaplans?

A. No, sir.

Q. What is your recollection as to what was in

that wire that Mr. Gallagher showed you?

Mr. Romley: Same objection, also hearsay.

Mr. Moore : I'm offering it, if your Honor please,

solely for the purpose of explaining that portion

of the transcript of the telephone conversation on

October 10th that he had with Mr. Jenkins. I think

that it is relevant,

The Court : The transcript ?

Mr. Moore : That exhibit of the—I can't remem-

ber the number. Defendants' Exhibit C in evidence.

I'm not offering it to prove the truth of the docu-

ment, your Honor, and I can get at it by what Gal-
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lagher said to this man that led up to this call and
the statements there as to the charges that were
being made against him.

The Court : Well, I don't see where: that, I mean
if you are not interested in the truth of it and

you couldn't be, since it's hearsay, I don't know
what enlightenment it would give me. Here is the

phone call and we have that in evidence. But I

don't see what help it would be for me to know
what was in Gallagher's telegram, and unless I was

to take as a fact or truth what is in there.

Mr. Moore: Let me get at it this way then:

Q. (By Mr. Moore) : After the 24th of Septem-

ber, when did [619] you next see Mr. Gallagher?

A. I saw Tom Gallagher the 8th or 9th of

October.

Q. Where was that? A. In my office.

Q. Was there anyone else present at that time?

A. Yes.

Q. Who?

A. Mr. Weinstein and Mr. Robert Gallagher.

Q. What was the purpose of Mr. Gallagher's

coming to your office?

A. The purpose was to explain to me

Mr. Romley: It's calling for a conclusion, your

Honor, the purpose in another man's mind.

Q. (By Mr. Moore) : Well, what was the sub-

stance of that conference, what was said?

Mr. Romley: We object to that as hearsay.
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Mr. Moore: Your Honor, we have had in this

record conversations that everybody had with Mr.

Gallagher, and from the very start.

The Court: Well, is there anything— in other

words, there is a rule of the uncompleted matter.

In other words, if anybody has testified to a part

of a transaction and this relates to that, you are

entitled to complete it, even though there was no

objection to their stating hearsay. But I don't re-

call anything of that kind in this record. There are

[620] conversations with Gallagher but not about

this particular thing.

Mr. Moore: Well, ultimately I want to get into

the additional negotiations with Gallagher which

occurred with respect to other propositions pertain-

ing to the sale of this property which will estab-

lish one purpose of the trip to New York on the

16th by Mr. Liberman, and the whole thing is tied

together.

The Court: Well, this calls for hearsay, Mr.

Moore. The objection is sustained.

Q. (By Mr. Moore) : Prior to the 10th of Octo-

ber, had you had any further negotiations with Mr.

Gallagher with respect to the purchase of the Wins-

low mill? A. Yes.

Q. When was that?

A. All during the 10th, 11th and 12th of Sep-

tember.

Q. Well, was there any negotiations with him

prior to the 10th? A. Yes.
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Q. With respect to the purchase

Mr. Romley: You mean the 10th of October?

Mr. Moore: October, yes.

A. The 8th of October.

Q. (By Mr. Moore) : Give me the substance of

those negotiations? [621]

A. Well, he came to see me together with

Mr. Romley: Your Honor, again we are calling

for hearsay here. I don't know where it's leading.

Mr. Moore: You do know where it's leading, Mr.

Romley.

Mr. Romley: I do know, sir, that Mr. Liberman

has gone much further in what he refers to the

conversation of September 20th than he said in his

deposition, very much further, and I don't know

how much further he is going to go in what he says

here. And he said that in his deposition that that

was all of the conversation on September 20th.

Mr. Moore: If you want to argue the lawsuit

I'd be delighted to argue it, Mr. Romley.

The Court: No, we are concerned with this mat-

ter on October 8th.

Mr. Moore: It's a series of negotiations, 8th, 9th

and 10th. Let me do it this way, let me make an

offer of proof, if your Honor please: I offer to

prove that on October 8th, 9th and 10th, that Mr.

Gallagher, and this will not be in the exact words

of the witness, I don't recall the exact words, came

to see Mr. Liberman and first made reference to

his being a blackmailer and an extortionist and he
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had seared the Nagels off of the proposition that

Gallagher was talking to them. There were then

negotiations in which Mr. Liberman was advised

that Gallagher, Weinstein, Cavanaugh, and a Mr.
Wickens, we're negotiating for the purchase of the

Kaplan [622] interest in all of the property, New
Mexico timber and Arizona timber including this

property; that that matter was reported by Mr.
Liberman, not in that much detail, to Mr. Jenkins

on October 10th in the telephone conversation, a
transcript of which is in evidence and which Mr.

Jenkins says is correct insofar as he recalls.

The Court: Well, we have the telephone conver-

sation here.

Mr. Moore: Yes.

The Court: And any conversation that this wit-

ness had with Mr. Jenkins in which he told him
something about negotiations that Mr. Weinstein

and others of that group would be admissible, there

is no doubt about that. But the first part of it,

about Mr. Gallagher saying that he is an extortion-

ist and so on and so forth, that has nothing to do

with this.

Now, I can see where it would be very dangerous,

because Mr. Jenkins has testified that after the

20th they were all ready and willing and hoping

that Mr. Liberman would get it, and they would

have their interest in it. Now, if I accept that con-

versation with Mr. Gallagher in which this is all,
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why, then it just is admissible against Mr. Jenkins
for impeachment of Mr. Jenkins, and it simply
isn't proper because it's hearsay.

So that's the reason I sustain the objection. It

has no purpose that I can see unless you accept it

as truth or [623] fact, and it isn't fact, it's hearsay.

Now, I say anything that Mr. Liberman told Mr.

Jenkins about negotiations that:—the way they had
switched and changed, and that Mr. Weinstein was
in it

Mr. Moore : That's in the telephone conversation,

the transcript.

The Court: That's all admissible.

Mr. Moore: That's in the transcript.

The Court: But Mr. Gallagher's conversation

with Mr. Liberman, no.

Mr. Moore: May I have that exhibit if your

Honor please.

Q. (By Mr. Moore) : Mr. Liberman, I will hand

you Defendants' Exhibit C in evidence and ask you

to look at that, take a moment and look it over and

then I will ask you one question about it.

The name of Robin Bishop appears on the bot-

tom of the third page of this exhibit. Was she your

secretary on October 10th, 1958? A. Yes, sir.

Q. And she is still employed as your secretary?

A. Yes, sir.

Q. Now, after reading this exhibit—first, did

you ask Mrs. Bishop to listen in on the telephone

and transcribe the conversation verbatim that you

had with Mr. Jenkins on that day? [624]
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A. Yes, sir.

Q. And does this exhibit correctly, according to

your best recollection, set forth the exact conversa-

tion that you had with Mr. Jenkins on October 10th,

1958? A. Yes, sir.

Q. Now, when did you go to New York after

the 10th of October?

A. I left October the 12th.

Q. And arrived in New York on what date I

A. Same date, in the evening.

Q. And was it during that meeting in New York

where the transaction—when the transaction was

negotiated, culminating in the contract whereby

Duke City purchased the Winslow mill that we

have talked about and the other properties listed

in that contract of November 6th?

A. Yes, sir.

Q. When did your negotiations terminate prior

to the early morning of the 16th of October ?

A. I don't understand your question.

Q. Well, let's start this way : Who did you carry

on those negotiations with?

A. With the Kaplans mostly.

Q. When did you first meet with the Kaplans?

A. During that trip? [625]

Q. Yes. A. The 14th.

Q. Where was that meeting?

A. I first met Mr. A. I. Kaplan at his office.

Q. And was that on the 14th ? A. Yes, sir.
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Q. And did you have some negotiations or dis-

cussion with Mr. A. I. Kaplan about the ultimate

purchase of the Winslow mill?

A. To some extent.

Q. Did you meet and discuss it with Mr. Jack

Kaplan? A. Yes.

Q. When did you meet with Mr. Jack Kaplan?

A. The same morning.

Q. The 14th? A. The 14th.

Q. And when did you—or did you have any fur-

ther meetings after the 14th with Mr. A. I. Kaplan?

A. No, sir.

Q. Did you have any further meetings after the

14th with Mr. Jack Kaplan? A. Yes, sir.

Q. When was that? A. The 15th.

Q. And where did that meeting take place ? [626]

A. He came over to my room at the Essex

House.

Q. The Essex House is a hotel in New York ?

A. Yes, sir.

Q. That's where you were staying?

A. Yes, sir.

Q. On the 15th of October, when Mr. Jack Kap-

lan came over, who else, if anyone, was present?

A. Mr. Joseph Rosenthal.

Q. Just Mr. Rosenthal, Mr. Jack Kaplan and

yourself? A. Yes, sir.

Q. And was that during the morning or the

afternoon of the 15th, or do you recall?

A. During the morning.
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Q. And how long did that session, if I may call

it that, last?

A. Oh, it lasted for several hours. We had lunch

and we returned to my room after lunch and the

meeting broke up I would say somewhere between

four and five o'clock.

Q. Was Mr. Tom Gallagher present that day

in your room? A. No.

Q. Did you have a further meeting on the 15th

after this session that you say broke up in the after-

noon? A. Yes.

Q. Where did you meet?

A. At Mr. Jack Kaplan's home. [627]

Q. And who was present—first let me ask you,

at Jack Kaplan's home, did you have further nego-

tiations and discussions with reference to the pur-

chase of the Winslow mill ?

A. I didn't hear you.

Q. At Jack Kaplan's home did you have fur-

ther negotiations with respect to purchasing the

Winslow mill from the Gallagher companies?

A. Oh, yes, all our negotiations.

Q. And who was present—first what time did

you meet, approximately?

A. I would say around eight o'clock.

Q. And who was present at that meeting?

A. Well, Mr. Rosenthal was with me all day,

Mr. Kaplan and then we saw the Gallaghers.

Q. When you got to—the Mr. Kaplan you men-

tioned, was that Jack Kaplan? A. Yes.
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Q. Was Mr. A. I. Kaplan present that evening

at Jack Kaplan's home'? A. No, sir.

Q. When you got to Jack Kaplan's residence

do you recall whether Mr. Gallagher was present

when you arrived?

A. They must have been in a separate room.

Q. They, you say, was there more than one?

A. Both the Bob and Tom Gallagher. [628]

Q. I don't think we have mentioned Bob Gal-

lagher before. Is he related to Tom Gallagher as far

as you know % A. Yes, sir.

Q. Brother? A. Yes, sir.

Q. So there was Mr. Rosenthal and yourself and

Jack Kaplan and Tom Gallagher and Bob Gal-

lagher? A. Yes, sir.

Q. Now, this is during the evening at Jack Kap-

lan's home? A. Yes, sir.

Q. Now, was there anyone else present?

A. No, sir.

Q. And during that evening did you have nego-

tiations with respect to the purchase of the Win-

slow mill.1 A. Yes, sir.

Q. And what time did that session break up ?

A. Two o'clock in the morning.

Q. What conclusions had you reached at two

o'clock in the morning with respect to your nego-

tiations?

A. Well, we had a proposition—oh, I should say

an offer that they were willing to sell the mill,

$650,000 and remaining timber at $37.
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Q. Was there any time fixed in your discussions

as to when that offer was to accepted or rejected?

A. Yes, sir. [629]

Q. What time was fixed?

A. Eleven o'clock a.m.

Q. The same day at eleven o'clock a.m., is that

right? A. Same day, yes, sir.

Q. Was it your understanding that you were the

only one that had the right to accept or reject or

was the propostion that either side could accept or

reject at eleven o'clock in the morning?

A. Either side.

Q. After you broke up at two o'clock in the

morning where did you go ?

A. We went back to the hotel.

Q. By we you mean who?

A. Mr. Rosenthal and myself.

Q. Now, the next morning or the same morning

—first I assume you did sleep some?

A. We did.

Q. Did you call your brother, Joe—first, was

Joe Grrevey, your brother, with you in New York?

A. No ,sir.

Q. Where was he? A. In Albuquerque.

Q. Did you call your brother, Joe Grrevey, the

morning of the 16th? A. Yes, sir. [630]

Q. Did you call Mrs. Nagel on the morning of

the 16th? A. Yes, sir.

Q. About what time was it when you called Mrs.

Nagel?

A. Around nine o'clock New York time.
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Q. Had you called your brother, Joe Grevey,

before you talked to Mrs. Nagel or before you called

Mrs. Nagel at nine o'clock % A. Yes, sir.

Q. Had you reported to your brother the sub-

stance of the offer which you had with respect to

this purchase? A. Yes, sir.

Q. Did you have a discussion with your brother,

Joe, about your telephoning Mrs. Nagel?

A. Yes, sir.

Q. Bid you have some discussion with your

brother, Joe, about the terms, purchase price and

the proposition and whether or not it should be

accepted by you? A. Yes, sir.

Q. Was your brother, Joe, agreeable to accepting

the proposition before you talked to Mrs. Nagel?

Mr. Romley: I object to that as based on hearsay.

A. No, sir.

Q. (By Mr. Moore) : Then you say you called

Mrs. Nagel?

Mr. Romley: Just a moment, just a moment.

Mr. Moore : Well, the witness had answered. [631]

Mr. Romley: Well, I may move to strike it.

Mr. Moore: All right, move.

Mr. Romley: Well, withdraw the objection, your

Honor.

The Court: Very well.

Q. (By Mr. Moore) : You called Mrs. Nagel,

you say, about nine o'clock New York time ?

A. Yes, sir.

Q. Where did you place that call from?

A. My room.
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Q. At the Essex House % A. Yes, sir.

Q. Was there anyone present in your room

—

well, first I'm getting the cart ahead of the horse,

excuse me.

Did you complete that call to Mrs. Nagel?

A. Yes, sir.

Q. And did you have a conversation with Mrs.

Nagel at that time by telephone % A. Yes, sir.

Q. You placed the call to her at Winslow, Ari-

zona? A. Yes, sir.

Q. Was there anyone present in your room while

you were talking to Mrs, Nagel? A. Yes, sir.

Q. Who was that? A. Mr. Rosenthal. [632]

Q. Now, Mr. Liberman, as best you can from

your recollection, outline for me the substance of

the conversation that you had with Mrs. Nagel at

about nine o'clock New York time on the morning

of October 16th, 1958?

A. Well, I excused myself for calling her so

early in the morning, and then I told her the rea-

son why I did, because I had to give an answer at

eleven o'clock.

I reported to her my activities in New York, that

I have seen the Kaplans, they had told me that they

tentatively made a deal with the Gallagers to sell

them all of their properties. I mainly wanted to see

them about these accusations of blackmailing and

so forth, but finally we got, after negotiations,

spending all day the previous day with Mr. Rosen-

thal together and negotiating with the Kaplans, and
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spending most of the night with them we got to

—

we got them to give us a proposal for the mill at

$650,000 and the timber, $17. I told Mrs. Nagel that

I had to give an answer at eleven o'clock and wanted

to have her answer if she wanted to participate in

the purchase.

I explained to her that I had to accept, they asked

me $750,000 for the mill and finally they went down

to $650,000. The acceptance was to be done at eleven

o'clock, that I wanted her to participate and to come

out to New York. [633] And I gave her about all

the terms we had discussed that evening. She told

me that it was a high price for the mill. She made

some remarks about that the price for the timber

was also high on account of the market conditions

at that time. That previous to that I told her that

as far as we were concerned we were willing to go

ahead and make the deal for our fifty percent and

that I wanted to have her answer. She said it was

a very big commitment and that she had other

troubles and after some kind of hesitation as if

after she thought about it, she told me, "No, I don't

want to participate, we are not interested, I have

enough troubles, enough responsibilities," something

to that effect. Then she told me if we wanted to buy

the plant and timber ourselves to go ahead and do

it. I told her then to send me a wire to confirm our

conversations that she is not interested and to re-

lease me from any obligations because if we were
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going to buy ourselves the mill it was a substantial

purchase and we had to make financial arrange-

ments and I didn't want to commit myself.

Q. You mentioned terms, Mr. Liberman, in that

first conversation
;
you said you told her the price of

the mill was $650,000? A. Yes, sir.

Q. Is that the only terms you gave her in the

first conversation? [634]

Mr. Romley: I object, your Honor. That is not

the testimony. He said : I gave her all the terms we
discussed. That is his exact language.

The Court. : He may answer this question.

A. No, I didn't tell her about the terms, in other

words, the credit.

Q. (By Mr. Moore) : You mean you didn't tell

her whether it was cash or credit by that?

A. Yes, sir.

Q. Now, did you have a second telephone con-

versation with Mrs. Nagel the morning of the 16th ?

A. Yes.

Q. How soon was that after the first conversa-

tion? A. Within two or three minutes.

Q. Why did you make the second call?

A. I made it because Mr. Rosenthal called to my
attention that in my conversation with Mrs. Nagel

I didn't give her the credit terms, the payment and

I told him I was surprised

Q. No, not the conversation. After Mr. Rosen-

thal mentioned that to you did you call Mrs. Nagel

again?
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A. I immediately picked up the phone and got

her again.

Q. Did you have a second conversation with her

within a few minutes after the first on the morning

of the 16th? A. Yes, sir.

Q. Relate for me as best you can the substance

of your [635] second telephone conversation?

A. I told her that Mr. Rosenthal called to my
attention that I haven't given her the payment terms

and that I excused myself and told her it was for

credit. I repeated again the price for the mill, the

price for the timber, gave her the terms, five years

for the mill and I think three years for the timber.

And I told her that I hoped and insisted that this

may change her mind and that she will change her

mind and participate in the purchase, that we

wanted her to participate. We wanted her help be-

cause we wanted to share the burden in taking on

such an obligation. I asked her again to come to

New York and repeated quite a good part of our

previous conversation and insisted to make her

change her mind. But she said no, she didn't, no.

she wasn't interested and repeated the same thim?,

same reason, didn't want to take on more obliga-

tions and so forth. After I was satisfied that she

made up her mind I asked her if she sent a wire

and she told me, "No, I haven't sent it yet, the tele-

graph office is opening only at 8:00 o'clock." T in-

sisted for her to sent it to me because I needed it

and had to give an answer at 11:00 o'clock pud firm

up the deal.
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Q. Was there any discussion about the telegram

covering both letter agreements, the 23rd and 24th

letters with reference to the seven year projection?

A. Yes, sir. [636]

Q. What was the discussion about that?

A. That was during the first conversation. Mrs.

Nagel asked me if I also wanted a release on the

second letter, I said, "Yes, if I commit myself to

buy the mill for ourselves one hundred per cent I

will have to have clean deal."

Q. At that time did you know whether or not

Mrs. Nagel had signed the second letter, the letter

of the 24th accepting it as an agreement?

A. I thought she had signed it.

Q. You had not received it back from her signed,

however? A. No, sir.

Q. You mean you assumed she had signed it, or

you had any information which caused you to be-

lieve she had or hadn't?

A. No, I assumed she had signed it.

Q. Have you completed the substance, Mr. Liber-

man, of the second telephone conversation with Mrs.

Nagel?

A. I don't recall the exact words in the con-

versation.

Q. I understand. A. But this was about it.

Q. After you had the second conversation with

Mrs. Nagel did you again telephone your brother

Joe Grevey in Albuquerque? A. Yes, sir.
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Q. Did you report to him Mrs. Nagel had re-

fusal to deal, she wasn't interested in it, she didn't

want to participate [637] and was sending you a

telegram accordingly? A. Yes, sir.

Q. Did you then have some discussion with your

brother Joe Grevey about the advisability of Duke
City going ahead and purchasing the mill by your-

selves ? A. I didn't hear you.

Q. You didn't hear me. Did you have some dis-

cussion with your brother Joe Grevey about Duke
City going ahead and purchasing the mill by your-

selves without Mrs. Nagel 's participation?

A. Yes, sir.

Q. Was your brother Joe in favor of it at first?

Mr. Romley: Just a moment. We object to that,

if Your Honor pleases, calling for hearsay.

Mr. Moore : You want me to relate the conversa-

tion, we can relate it all?

Mr. Romley: It is still hearsay.

Mr. Moore: No, it isn't. That is admissible and

we have got the law to establish it.

The Court: On what theory, Mr. Moore?

Mr. Moore: I have a memorandum on it. We
don't have it? We do have a memorandum prepared

which I will hand the Court and give Mr. Romley

a copy of it. We unloaded the brief case and left it

at the room. For the time being I will pass that

until we can give the Court a memorandum on [638]

it.

The Court: Is it the Hillman ease, Hillman Mu-

tual Life, state of mind ? .
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Mr. Moore: I don't remember which case it is.

Mr. Pfisper: That is correct, your Honor.
Mr. Moore: We have other evidence too on that,

but I can pass that for the time being.

The Court : I am familiar with the Hillman prin-

ciple. It is pretty hard to figure out where it be-

gins and ends, but as far as state of mind or pur-

poses concerned, it might be admissible for that. I

think it would be limited to this man's state of mind,

not Mr. Grevey's.

Q. (By Mr. Moore) : Did your brother Joe ob-

ject to you in the telephone conversation to your
going ahead without the participation by the Nagel

Company in the transaction?

Mr. Romley: Same objection, your Honor, that

is necessarily based on hearsay.

Mr. Moore : That is a fact and our law will estab-

lish that admissibility, I think our memorandum
will.

The Court: It is sustained for the present.

Mr. Moore: Thank you.

Mr. Romley, if you wish we will give you a copy

of that memorandum. You are going to leave right

away ?

Mr. Romley: I will stay over and pick up the

memorandum from you.

Mr. Moore: It is a very short one. [639]

Q. (By Mr. Moore) : Let me ask you this. Was
Mr. Rosenthal present in your room at the Essex

House during all of your second telephone conversa-

tion with Mrs. ISfagel ? A. Yes, sir.
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Q. Was he present in your room during your
second telephone conversation with your brother Joe
Grevey? A. Yes, sir.

Q. Did Mr. Rosenthal also talk on the telephone

to your brother Joe Grevey about this transaction

after you had had both of the calls with Mrs. Nagel?

A. Yes, sir.

Q. Did you meet with Mr. Gallagher at or about

11 :00 o'clock A.M. on the 16th of October in New
York? A. Yes, sir.

Q. Which Mr. Gallagher did you meet?

A. Tom Gallagher.

Q. Was there anyone with Tom Gallagher?

A. Yes, sir.

Q. Who was that? A. Mr. Cavanaugh.

Q. Tom Cavanaugh? A. Yes, sir.

Q. Had Tom Cavanaugh been in attendance in

any of the conferences and negotiations you had had

with the Gallaghers or Kaplans prior to 11:00

o'clock on the 16th? [640] A. No, sir.

Q. Was Mr. Rosenthal still with you at or about

11 :00 o'clock when you met Tom Gallagher and Tom
Cavanaugh? A. Yes, sir.

Q. Where did you meet them?

A. They came over to the hotel.

Q. And I believe you said that was at or about

11:00 o'clock. Can you fix the time any more ac-

curately ?

A. I would say very close to 11:00 o'clock, within

five minutes.
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Q. Was there any further negotiations with Tom
Gallagher with respect to this purchase, at 11:00

o'clock? A. No, sir.

Q. What did you tell Mr. Gallagher about the

transaction at 11 :00 o'clock ?

A. That we accepted the deal.

Q. And what did Mr. Gallagher then do?

A. He left and went to see the Kaplans' lawyers

to start the drafting of the agreement.

Q. Do you know that lawyer's last name?

A. Mr. Burlach.

Q. After Mr. Gallagher left to go to Mr. Bur-

lach's office, what did Mr. Cavanaugh do, did he

leave or remain there?

A. No, he remained with us.

Q. What did you and Mr. Cavanaugh and Mr.

Rosenthal do? [641]

A. We started to discuss certain details that

would come up in connection with the agreement.

Q. Then did you go to lunch ? A. Yes, sir.

Q. The three of you together? A. Yes, sir.

Q. Do you have any recollection as to the ap-

proximate time that you went to lunch?

A. Oh, I would say 12:30 or 1:00 o'clock.

Q. Was that in the dining room there in the

hotel? A. Yes, sir.

Q. Did you receive a telegram from Mrs. Nagel

on the 16th? A. Yes, sir.

Q. What time did you receive it?

A. After we left the dining room.
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Q. What time was that, approximately? I as-

sume you mean after you left the dining room at

lunch? A. Lunch, yes, sir.

Q. At approximately what time?

A. I would say around 1 :30 or so.

Mr. Moore: That telegram

Mr. Romley: It is in evidence. I think we read

the time of transmittal from Winslow and its recep-

tion

Mr. Moore: In New York. [642]

Mr. Romley : At the hotel.

Mr. Moore: Not the hotel.

Mr. Romley : You are right, received at the hotel

11:29.

Mr. Moore: No, not the hotel. That is the time

it is received at the Western Union office. We don't

know what time it was received at the hotel.

Mr. Romley: You are correct.

Q. (By Mr. Moore) : You were here during the

trial, Mr. Liberrnan, do you remember the telegram

or a copy of the telegram introduced in evidence as

Plaintiffs' Exhibit 2? A. Yes.

Q. Is that a copy of the telegram you just re-

ferred to that you received? A. Yes, sir.

Q. After you received that telegram, what if

anything did you do with respect to a further tele-

phone conversation with Mrs. Nagel ?

A. Yes, we went up to our room, Mr. Rosenthal

and myself and I put in a call immediately to Mrs.

Nagel.
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Q. Was that call completed at that time?

A. No, sir.

Q. Was it later completed that day?

A. Yes, sir.

Q. At about what time New York time was [643]

that call completed? A. Around 6:00 o'clock.

Mr. Moore: We can stipulate to the time differ-

ence?

Mr. Romley: Three hours.

Mr. Moore: That is three hours difference. If it

has not been established, if the Court please, I be-

lieve counsel will stipulate with me that the time

differential between New York and Winslow, Ari-

zona on October 16th, 1958 was three hours.

Mr. Romley: That is correct, your Honor.

Q. (By Mr. Moore) : Where were you, Mr.

Liberman, when the third telephone call was com-

pleted? A. In my room.

Q. At the Essex House? A. Yes.

Q. Was anyone present with you in your room?

A. Yes, sir.

Q. Who was that? A. Mr. Rosenthal.

Q. Will you relate for me as best you can the

substance of your third telephone conversation with

Mrs. Na^el on the 16th of October, 1958 ?

A. Mrs. Nagel called me back, completed

O, Returned your call?

A. Returned my call. And I asked her immedi-

ately why [644] she sent me such a wire, it contra-

dicted our agreement of the previous two conversa-

tions. I offered her to participate, she told me she
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wasn't interested. And I told her that even so this

deal was a new deal we made with the Gallaghers,

'that I wasn't sure it was subject to their agreement

of September 23rd. I wanted her to participate and
I didn't care if she had a right or didn't have a

right, what I wanted was for her to come in with

us. And I offered her an additional 48 hours, if she

wanted to participate I told her I would wait 48

hours more. I told her I had accepted the deal with

the Gallaghers and that they were drafting the

agreement and I told her to come out to New York,

that I wanted her, she was welcome, even she told

me before she didn't want to participate, I still told

her that is all right, but I will have to have an an-

swer, a wire from her within the next twenty-four

hours and I expected to commit myself financially

the next morning. At that time Mr. Luffey, presi-

dent of the Albuquerque National Bank, just ar-

rived from New York. I found that out from my
office earlier in the afternoon and they called my
hotel and I was supposed to have a meeting with

him. I told Mrs. Nagel T wanted to know exactly if

she wanted to participate, to take cave of the nego-

tiations, to let me know within twenty-four hours.

And I gave her forty-eight hours to commit herself.

I insisted she would have to come out to Now York

and I again told her we needed her, it was a [645]

big deal, we didn't want to take on all the respon-

sibility. It involved quite a bit of monpv. She told

me something that Bob wasn't there and that she

will let me know.
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Q. Did you hear from her either within twenty-

four hours or forty-eight hours? A. No, sir.

Q. Have you given us the outline of the sub-

stance of the entire conversation?

A. To the best of my recollection.

Q. Was there any agreement or memorandum of

agreement up at New York concerning this pur-

chase? A. Yes, sir.

Q. Was that signed or initialed by the respective

parties? A. Yes, sir.

Q. Which, was it signed or initialed?

A. Initialed.

Q. Initialed on each page. And then later did

you have a meeting in Albuquerque when the final

draft of the contract of November 6th, 1958 was

prepared and signed? A. Yes, sir.

Q. And did you take over the operations of the

Winslow mill in accordance with the schedule set up

in the November 6th, 1958 contract?

A. Yes, sir. [646]

Q. When did you next hear from Mrs. Nagel

or Mr. Jenkins after the 16th of October, 1958, with

respect to this transaction?

A. I saw Mr. Jenkins I think the 15th or 16th

of November.

Q. Where did you see him?

A. At the airport—I saw him in Prescott and

then I saw him the same day in Phoenix at the air-

port.
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Q. And did you have any conversation or dis-

cussion with Mr. Jenkins or he with you with re-

spect to this transaction?

A. Well, he just mentioned if I was going to be

in Winslow and I told him yes. And he asked me
to come over there, that they would like to see me
in connection with this Winslow plant.

Q. Did you go to Winslow? A. No, sir.

Q. Why not?

A. I became sick shortly after I returned to

Albuquerque.

Q. Were you hospitalized as a result of that sick-

ness? A. Yes, sir.

Q. When did you next see or have any discus-

sion with Mr. Jenkins or Mrs. Nagel about this

transaction ?

A. Mr. Jenkins came over to Albuquerque to our

office the 24th of December.

Q. And did you discuss with him or he with

you this [647] transaction?

A. Yes. He told me he came over and wauted

to see the contract we have signed with the Gal-

laghers.

Q. And did you show him the contract?

A. No, sir.

Q. Was the meeting all at your office, or was that

one of the times that has been mentioned that you

went to Judge Johnson's office?

A. We went over to Judge Johnson's office.

Q. You had some further discussion there about

it? A. Yes, sir.
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Q. Did Mr. Jenkins on that occasion say that

they wanted to exercise their option or was he

merely inquiring or asking to see the contract?

A. He was just asking to see the contract.

Q. And did you show him the contract that day?

A. No, sir.

Q. When was the next time you had any dis-

cussion with Mr. Jenkins or Mrs. Nagel with re-

spect to this matter?

A. We had a meeting in Albuquerque in Judge

Johnson's office January 6th.

Q. That would be January 6th, 1959 ?

A. '59.

Q. On that occasion did you show—first,—I got

the cart ahead of the horse. Who was present, Mr.

Liberman, at [648] that meeting?

A. Mrs. Nagel, Mr. Jenkins, Mr. Cox, Judge

Johnson.

Q. You mean Mr. Jim Cox, the gentleman over

here?

A. Yes, sir, Judge Johnson and myself.

Q. At that meeting did you show the contract,

the November 6th, 1958 contract to Mrs. Nagel and

Mr. Jenkins and Mr. Cox? A. Yes, sir.

Q. And did they go to some other room in Judge

Johnson's offices to read the contract?

A. Yes, sir.

Q. Did they return, did you have some further

meeting with them after they had read the con-

tract? A. Yes, sir.
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Q. Give me as best you can your recollection of

the discussions or statements that were made, either

by you or Mrs. Nagel and Mr. Jenkins, or Mrs.

Nagel on that occasion.

A. Their contention was that our agreement of

September 23rd was effective until April 30th and

that they had the right to come in after April 30th.

Q. You say that was their contention. Did one

of them say that in effect? A. Yes, sir.

Q. Which one, do you recall?

A. I would say Mr. Cox was the spokesman for

the group. [649]

Q. I didn't ask you for what Mr. Cox said

—

but go ahead. Just proceed, Mr. Liberman, with

your recollection of what was said.

A. I told them about my conversation with Mrs.

Nagel, that I had no obligation as far as the Sep-

tember 23rd agreement. That I called her in New
York, that I asked her to participate, that I gave

her the terms, I gave her additional time in my last

conversation, that she didn't wire me. She told me
before I accepted the deal and committed myself,

and I committed myself on what she told me dur-

ing the first two conversations. I made my commit-

ment on the basis because she told me she doesn't

want to participate and she wasn't interested. So

I went ahead and made my commitment; and that

I felt I have done everything as far as I was con-

cerned to comply with our September 23rd agree-

ment and I felt I had no obligation whatsoever.
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Q. At that meeting when you recited the sub-

stance of what you told me with respect to your

telephone conversations with Mrs. Nagel, did Mrs.

Nagel deny that what you had said was covered

in those telephone conversations with her?

A. No, sir. Most of our conversation was the

question of interpretation of the agreement of Sep-

tember 23rd.

Q. But you say you did relate in substance what

you had said and what Mrs. Nagel had said in these

telephone conversations? [650]

A. That is correct.

Q. My question is, did she deny what you said

was covered in those telephone conversations?

A. No, sir.

Q. What was said, if anything, by Mrs. Nagel or

Mr. Jenkins with respect to being ready, willing

and able to perform and they demanded the right

to exercise their option and buy into this thing in

the January 6th meeting? A. Nothing.

Q. After they read the contract did Mrs. Nagel

make any comment to you about the contract or

transaction that you recall? A. Yes.

Q. What was it?

A. She said it was a good contract. [651]

Q. Mr. Liberman, after the January 6th, '59,

meeting did you have any further meetings with Mr.

Jenkins or Mrs. Nagel? A. Yes, sir.

Q. When was that?

A. March the 8th, I think.

Q. Sometime in March? A. Yes, sir.
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Q. And where was that meeting?

A. It was a Sunday at Judge Johnson's office.

Q. In Albuquerque ? A. In Albuquerque.

Q. Who was present at that time?

A. Mr. Jenkins, Mr. Cox, Judge Johnson, Joe

Grevey, and myself.

Q. Did Mr. Jenkins make any statement to you

in that meeting that they were ready, able and will-

ing to perform and make you an offer of perform-

ance of their obligations under their claimed op-

tion? A. No, sir.

Q. Did you have any further meetings with Mr.

Jenkins or Mrs. Nagel after the March meeting,

prior to the filing of this lawsuit? A. No, sir.

Mr. Moore: Your Honor, there are some other

matters [652] I need to cover and very frankly I'm

weary, and I know Mr. Romley cannot complete his

cross examination. If it's not imposing on the Court

I would suggest a recess.

The Court : We will recess until 9 :30 on Tuesday

morning, that's 9 :30 Tuesday morning. [653]

(Whereupon, a recess was taken from ap-

proximately 4 :20 o'clock p.m. on May 6th, 1960,

until 9 :30 o'clock a.m. on May 10th, 1960.)
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MAURICE LIBERMAN
resumed the witness stand and testified further as

follows

:

Direct Examination— (Continued)

Q. (By Mr. Moore) : Mr. Liberman, in your dis-

cussions with Mrs. Nagel and Mr. Jenkins on Sep-

tember 20th, 1958, did you make any statement to

the effect that you saw no reason to change the

milling contract, that you let it continue?

A. No, sir.

Q. Did you have any discussion with respect to

the operation of this mill after it might be pur-

chased? A. No, sir.

Q. And a continuation of the milling contract?

A. No, sir.

Q. Mr. Liberman, what was your understanding

of the provisions in the September 23rd letter?

Mr. Romley: Just a moment, if your Honor

please, I object to that as calling for a conclusion.

He may state what was said, not his understanding.

The Court: No, he may answer. [654]

A. My understanding was that we had the right

to purchase together when we had a proposition

made to us on a fifty-fifty basis, and that our agree-

ment, this agreement would last to April 30th.

Q. What was your understanding of the agree-

ment lasting to April 30th?
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A. That if we had a proposition after April 30th

at any time that we had the right, either party had

the right when we got a proposition to purchase

fifty per cent.

Q. What was your understanding of the words

in the agreement "participate in the purchase"?

A. To buy together when we had the proposal,

at the time we had the proposal.

Q. Now, Mr. Liberman, we have referred sev-

eral times here during the trial to the pooling agree-

ment that you had with Arizona Timber Company,

the agreement of July 30th, 1957. How was that

matter handled in your negotiations and the conclu-

sion of your transaction with the Gallagher com-

panies ?

A. You mean on October 18th—October 16th?

Q. No, I mean in your negotiations, first how

was that matter handled in the proposal you had

from Gallagher, the September 12th proposal?

Mr. Romley: We object to that as not the best

evidence, your Honor, that document is in evidence.

The Court: That is in evidence here, is it not?

Mr. Moore: Yes.

The Court.: Isn't the contract the best evidence

of how it was handled?

Mr. Moore: Well, T will withdraw that question.

Q. (By Mr. Moore) : How was the pooling agree-

ment handled in the final conclusion of your trans-

action with Gallagher?

A. September 12th <?
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Q. No. When you went to New York and nego-

tiated this purchase and drew up a contract, how

was the pooling agreement handled?

Mr. Romley: Same objection, your Honor. That

contract of November 6th is in evidence.

The Court: Objection sustained. Isn't this what

we talked about the other day, the pooling agree-

ment, or was it the milling agreement?

Mr. Moore: We talked about both, your Honor.

What I want to show by this witness is the actual

—

I am not getting through to him—the actual opera-

tion of the termination of that agreement and the

adjustment of the 'account, because

Mr. Romley: That question I have no objection,

the adjustment of the account. I didn't understand.

Mr. Moore : That is what I meant by how it [656]

was handled, that was what I wanted to get at.

The Court: You mean after the agreement, for-

mal agreement?

Mr. Moore : How they negotiated it and how they

closed up their obligations one to the other under

that pooling agreement, that was what I wanted to

get at.

The Court: You may ask him that.

A. We terminated the pooling agreement, re-

scinded it and went back to the original positions.

In other words, Mr. Gallagher had so much timber

and we had so much and as the timber we got and

shipped and disposed of were from his cuttings,
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from his timber rights, he told me I owed him that

much money for it and I agreed to pay him in

notes.

Q. (By Mr. Moore) : You say that timber was
cut under that agreement from his cutting rights.

You mean that was timber that originally had be-

longed to Gallagher which he was obligated to pay
the stumpage on? A. Yes, sir.

Q. And all of that timber that was cut imder

the pooling agreement, had Arizona Timber Com-
pany paid the stumpage cost on that timber?

A. Yes, they paid for it.

Q. And then in your final negotiations, as I un-

derstand you, you negotiated with Mr. Gallagher as

to the price for stumpage which he had paid on

timber that had been cut and [657] which Puke
City obtained the lumber from?

A. That is correct.

Q. Do you recall approximately what that figure

was in dollars? A. About $317,000.

Q. $317,000 approximately?

A. That is right.

Q. Now, Mr. Liberman, you have heard the evi-

dence and you have been here in the courtroom all

the time during the trial ? A. Yes, sir.

Q. And you have looked at copies which Mr.

Romley furnished to me of the exhibits 9 through

13, is that correct? A. Yes, sir.

Q. Mr. Liberman, do you recall that on one of

these exhibits, and it is number 13, it shows timber

by years and it shows from 1959 to 1963, inclusive,
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30 million feet per year. Then in '64 it drops to 16

million feet, and from then on it drops to 12 mil-

lion and then down to 10 million. Does that direct

your attention to the provisions of this exhibit
1

?

A. Yes.

Q. Let me ask you, Mr. Liberman, when the

available timber supply, as indicated on this ex-

hibit, drops to 12 million or 10 million feet per year,

would it be possible [658] to have an economic op-

eration and an economically feasible operation of

the existing mill and facilities at Winslow which

you purchased; in other words, could you operate

that plant with a supply of only 10 or 12 million

feet per year? A. No, sir.

Q. Why not?

A. Economically it is impossible.

Q. Why? Explain it.

A. Because you can't—well, the best explanation,

I will say you can't use a three ton truck to do a

job of a pickup job. This mill, the operation is all

set up to handle 30 million feet. We have power

costs, we have maintenance of highways that are

going to stay the same. We have management that

is going to stay the same. I would say also to start

from the woods that our contractor that is logging

for us, 30 million feet per year at the present price

is certainly going to ask for more money because

he has equipment for 30 million feet and if he is

cut down to 10 or 12 million feet he can't survive,

so we have to pay him a higher price. Maintenance

of roads. If we use ten trucks or 15 trucks or use
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two trucks we will have to maintain the road the

same way, that will be the same. The next step, I

would say maintenance of the plant. If we cut 10

million feet or cut 30 million feet, it will be prac-

tically the same amount. It is old equipment in poor

shape and has to be maintained [659] and that is

quite a sizeable expense. Personnel. We can reduce

some of the personnel, but not in proportion. So in

my opinion it is impossible to run the mill, the

present mill for 10 million feet operation.

Q. On the present plant and equipment, is in-

surance a substantial item?

A. Yes, sir, that is a very substantial item.

Q. That would remain the same?

A. Yes, sir.

Q. Can you tell, Mr. Liberman, by looking into

the future what you would do with that plant, or

what you would do with that operation five years

hence, assuming that the available timber supply

diminishes to 10, 12 million feet per year?

A. That is quite a question. It is quite a prob-

lem that frankly I don't know now, I couldn't an-

swer intelligently.

Q. In other words, do I understand you to mean

that now you could not determine what you would

do at the end of five years when the available tim-

ber drops to the amount I have indicated?

A. That is correct. We would have to consider

scrapping the mill, build another new one, com-

pletely new mill to be competitive, to get down to

efficient costs.
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Q. Had you finished? A. Yes, sir. [660]

Q. Tell us generally, Mr. Liberman, what the

mill and equipment was in Winslow when you ac-

quired the Arizona Timber Company?

A. It was in run down condition.

"*Q. Did you have to make repairs to it to put it

in condition to handle the operation as you wanted

to handle the operation? A. Yes, sir.

Q. Without getting into the detail of each item,

tell me some of the substantial repair items that

you had to make? [661]

A. Well, we had to make a planing mill, the

planing mill was in a very poor shape, the worst

shape. We had to take out the planer and install

another planer that we shipped from Albuquerque.

The same thing with the trimmer, we had to take

out the trimmer and put another trimmer that we

had in Albuquerque. We had to revamp the chains

in the planing mill, we had to revamp the blowing

system to the burner.

Q. Now, I don't know what a blowing system is,

tell me what that is with respect to the saw mill?

A. That's the system that sucks the sawdust and

shavings into a burner.

Q. So it can be disposed off

A. It's in the suction process to dispose of them.

We had to repair the burners, the two burners that

were a fire hazard and the insurance company prac-

tically told
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Mr. Romley: Now, just a moment.

Q. (By Mr. Moore): No, not what somebody
told you, Mr. Liberman.

A. Well, we had to repair the burners. The roll-

ing equipment we had to replace a lift truck and
carrier, we had to make repairs in the saw mill. I

can't remember

Q. Approximately how much in dollars have you

had to add—now, leave out rolling stock in this

question.

Approximately how much in dollars have you had

to add in the form of replacements and repairs to

the mill since you [662] took it over?

Mr. Romley: We object, if your Honor pleases,

not the best evidence, also those records are here

available for examination.

Mr. Moore: Some of them are, some items, but

the record of the exact cost of each item, I don't

have those records.

The Court: Well, he may answer if he knows.

If he knows personally what they are, he may

answer.

A. Well, that will be a guess because I don't

have the exact figure's, but I would say some-

where^

Mr. Romley: Now, just a moment, I object to

any guess.

Q. (By Mr. Moore) : I don't want you to guess

at it, Mr. Liberman, that's not good evidence. If

you have information from which you personally
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know approximately how much is represented in

dollars by those various things you have mentioned,

that's what I want you to tell me, I don't want you

to guess.

A. Well, let's add them, if my memory is cor-

rect. The planer, I would say the planer is worth

twenty-five or thirty thousand dollars. The trimmer

I would say is worth somewhere around ten or

twelve thousand dollars. The repairs on the burner

and the suction, blow pipe system I would guess

Q. Not a guess, your best judgment from your

information.

A. I would say five thousand dollars. What else

did we [663] spend there?

Q. Have you had to put in a stacker?

A. Yes, we put in a stacker, a new stacker about

thirty-five thousand dollars.

Q. Now, that's not a mobile unit?

A. No, sir, that's a fixed piece of equipment.

Q. And what is the function and purpose of the

stacker?

A. That's to pile up the rough green lumber,

put it on stacks for drying purposes.

Q. All right. Now, what other item did you

think of?

A. The kilns, I'd say substantial expenses, I

would say around six, seven thousand dollars. The

power station we bought.

Q. Do you have any recollection as to the cost?

A. We bought the power station, I would say

eight or nine thousand dollars. We put in a fence
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around somewhere between nine and ten thousand
dollars. I mean there are many more items that I
don't remember.

Q. Now, let me ask you about the kilns. Can
you tell me what type of kilns are there or were
there when you acquired it?

A. There is one wooden kiln, what I mean by
wooden is the building is made out of wood.

Q. First for the record, Mr. Liberman, tell us

what a kiln is? [664]

A. A kiln serves the purpose of artificially dry-

ing lumber through either steam or gas heat.

Q. By gas you mean dry heat?

A. Dry heat, that's right.

Q. Steam or dry heat? A. Yes.

Q. And is that a type of a building or structure

in which is heated and the lumber is put in there

to dry out? A. Yes.

Q. All right, Now, you say a wooden kiln,

what

A. One wooden kiln that was a very—practically

obsolete, and in a terrible shape that we couldn't

use. We had to make some immediate—immediately

make some repairs so we could use it temporarily.

Q. Have you replaced that wooden kiln yet?

A. Not yet. We have proposals, quotations and

are ready to, considering now to order a new kiln.

Q. And why are you considering the construc-

tion of a new kiln in the place of the wooden kiln

we have talked about?
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A. Because the work that the kiln performs is

not good. We are having—we ship this lumber to

Albuquerque for our molding plant and we have

claims and we produce mismanufactured moldings,

produces on account of the defective drying.

Q. Now, is there another kiln up there besides

the wooden? [665]

A. Yes, sir, there is a metal kiln.

Q. What is the condition of it?

A. The condition—this kiln has been built by a

firm that was not specializing in kiln buildings and

equipment, and that was their number one, if I am
not mistaken, that was their number one job and

they have—they didn't have enough experience and

put it up in a way that it's not performing cor-

rectly. We had experts to try to improve it, so

forth, but the amount of money that we have to

spend for new equipment is considerable and we

don't know what to do, to replace it or spend the

money on the new equipment.

Q. Now, you said you had quotations, do you

have that information or does one of the other gen-

tlemen have that that I can get it from on the new

kilns'?

A. Yes, we have that information.

Q. I mean you personally or one of the other

men has the amount?

A. I think Mr. Weinstein has it.

Q. All right, I will ask him about that then.

We have had some discussion here, Mr. Liberman,

about overrun and underrun. First let me ask you
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about your recollectioii of when you made the a

ment with lip. Gallagher for the stumpage on the
timber that he had cut under the milling contract,

did you make a check then to ascertain whether you
had an overrun or an underrun on that timl>

A. Yes, sir. [666]

Q. And what was it first, overran or underrun?
A. Underrun.

Q. Approximately how much?
Mr. Romley: Just a moment, I object to that,

if your Honor pleases. May I inquire on voir dire ?

The Court: Surely.

Mr. Romley : You say a computation was made
at that time?

A. Yes. sir.

Mr. R 7 Was that a written computation?

A. Yes. sir.

Mr. Rvin'-ey: Where is that writing?

Mr. M-: : I think it's in evidence, part of it is.

I think you put it in, Mr. Romley. I believ ^

axxacneo..

Mr. Romley : You mean the one Gallagher pro-

duced !

Mr. Moore: Yes, I think that was shown on

Mr. Romley: That's 18 or 19, I belie

Mr. Moore: We have a schedule prepared that

will cover it.

Mr. Romley: Well, then. T object to it, if your

Honor pleases, if there is something in writing. I

think you are referring to 19 for identification, Mr.

Moore..
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Mr. Moore: It isn't shown on here, Mr. Romley.

It has to be calculated from the total. [667]

Mr. Romley: I didn't think it was. Well, if

there is a calculation, your Honor, I submit that's

the best evidence and object to it on that ground.

Mr. Moore : I will withdraw that question in the

sake of time.

Q. (By Mr. Moore) : Now, Mr. Liberman, shortly

after your meeting on September 20th, after you

got home from your meeting on September 20th,

that's the Winslow meeting, and after your tele-

phone conversation with Mr. Jenkins on the 10th,

and after these other telephone conversations other

than the first two from New York to Mrs. Nagel

you have mentioned, did you make notes as to the

substance of what had been covered in those?

A. Yes, sir.

Q. And did you use those notes to refresh your

recollection with respect to recalling the details of

those conferences and conversations'?

A. Yes, sir.

Q. And a substantial part of those notes have

been furnished to counsel at his request, Mr. Rom-

ley? A. Yes, sir.

Q. Will you tell me why you wanted Mrs. Nagel

to come to New York on October 16th?

A. Well, I wanted her to come to New York to

discuss with her what we were going to do with

the as far as the purchase is concerned: Are we



George H. Nagel, et al. 845

(Testimony of Maurice Liberman.)

going to buy it as a partnership
; [668] are we go-

ing to buy it as a joint venture; are we going to

—

who is going to supply the money, the capital for

inventories, working capital to take on the obliga-

tion to the Kaplans for the purchase price; what

to do with the timber; how we were going to han-

dle the matter of Duke City's timber; how we are

going to handle the matter of Mrs. Nagel's timber,

or the timber that we were—we would have bought

together. I mean there were hundreds of questions

that we have to discuss—had to discuss before we

would have made the purchase.

Mr. Romley: Just a moment, will you read me
that last, please?

(Whereupon, the portion of the last answer

was read as follows: "I mean there were hun-

dreds of questions that we have to discuss—had

to discuss before we would have made the pur-

chase.")

Q. (By Mr. Moore) : Those matters that you

have mentioned, had you discussed any of those or

worked out any details whatever with Mrs. Nagel

with respect to those questions'?

A. No, sir.

Q. Now, do you have, Mr. Liberman—I believe

it was in your briefcase here—the telephone bill

which will show those calls from New York on

the 16th? A. Yes, sir.

Q. May I look in here to try to find it?

A. Yes, sir. It's in an envelope. [669]
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Q. In this brown envelope?

A. No, sir, it's a white envelope on the bottom.

Q. This is it? A. That's right.

Q. Pick out the one here, Mr. Liberman, that

shows the October 16th calls?

A. There are two here.

Q. No, just so I have got the right one to mark

as an exhibit.

A. Yes, this—these three, Winslow.

Mr. Romley: No objection, your Honor, to this

exhibit—you haven't marked it yet?

Mr. Moore: No.

The Court : It may be received.

(Defendants' Exhibit G was received in evi-

dence.)

Q. (By Mr. Moore) : Mr. Liberman, I hand you

Defendants' Exhibit G- in evidence, even though it's

already in evidence tell us briefly what that is? I

had not identified it with you.

A. This is a bill from the telephone company

to the Duke City Lumber Company.

Q. On long distance calls?

A. Long distance calls and shows the credit plan.

In other words, my credit card calls, all of my calls.

Q. The penciled number? [670]

A. That's my
Q. 1831?

A. That's my identification, the identification

of ray number on my credit card.

Q. Now, where it appears WNS, what does that

mean?
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A. That's the calls to Winslow.

Q. And where there is New York with no indi-

cation, what does that mean?

A. That's a call to the home base, if I may say

so, to Albuquerque.

Q. And on the bottom page it starts out Octo-

ber 12th, and then October 16th?

A. That's right, that's a call to Albuquerque.

Q. The first one on the 16th?

A. That's correct.

Q. The next one listed is Winslow?

A. Yes, sir.

Q. The next one listed is Winslow?

A. Yes, sir.

Q. And then there are three Winslow?

A. No, two.

Q. Another indication here?

A. To here.

Q. And these others then are Albuquerque?

A. All Albuquerque. [671]

Q. Are those the bills for the calls that you have

told us about that you made for Winslow to Mrs.

Nagel on the 16th of October? A. Yes, sir.

Q. And do those also, those other calls to Albu-

querque indicate some of the calls you had to your

brother, Joe Grevey in Albuquerque on the 16th?

A. Yes, sir. [672]

(Defendants' Exhibit H marked for identifi-

cation.)
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Q. (By Mr. Moore) : Mr. Liberman, I hand you

what has been marked Defendants' Exhibit H and

ask you what that is, without telling me what is in

it, just what is it?

A. This is the letter I have written to the

Nagels.

Q. On what date? A. September 24th.

Q. Is that the letter that you referred to you

never got back from them signed?

A. Yes, sir.

Q. Is this a correct and exact copy bearing your

initials or signature on that letter?

A. Yes, sir.

Mr. Moore: We offer Defendants' Exhibit H in

evidence.

Mr. Romley: No objection.

The Court: It may be received.

(Defendants' Exhibit H marked in evidence.)

Mr. Moore: You may examine.

Cross Examination

Q. (By Mr. Romley) : Mr. Liberman, before I

get back to the beginning, sir, I would like to ask

you about one or two points you testified on [673]

Friday.

Do you recall your testimony regarding a confer-

ence in Mr. or Judge Johnson's office in Albuquer-

que attended by you and Judge Johnson, by Jim

Cox, Bob Jenkins and Mrs. Nagel?

A. Yes, sir.
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Q. I think you said on Friday that was on Jan-

uary 6th, 1959, is that right ? A. Yes, sir.

Q. And you had other conferences at Judge

Johnson's office at which Jim Cox and Bob Jenkins

were present? A. Yes, sir.

Q. But that is the only one at which Mrs. Nagel

was present, is that right, sir?

A. Yes, sir.

Q. And that is January 6th, 1959

1

A. Yes, sir.

Q. Do you recall when your deposition was

taken you referred to a conference attended by

Mrs. Nagel in March of 1959? A. Yes, sir.

Q. You were mistaken when you said it was

March, it actually was in January, is that right,

sir? A. Yes, sir.

Q. Now, with reference to that conversation or

that conference in Judge Johnson's office, I believe

that Mr. Moore asked you these questions and you

made these answers, [674] reading, Mr. Moore, from

651:

"Question: What was said, if anything, by Mrs.

Nagel or Mr. Jenkins with respect to being ready,

willing and able to perform and they demanded the

right to exercise their option and buy into this

thing at the January 6th meeting?

"Answer: Nothing.

"Question: After they read the contract did Mrs.

Nagel make any comment to you about the contract

or transaction that you recall?
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"Answer: Yes.

"Question: What was it?

"Answer: She said it was a good contract."

Was that the entire conversation with regard to

being ready, willing and able to perform the con-

tract and wanting to exercise it, insofar as Bob

Jenkins and Mrs. Nagel were concerned?

A. Yes, sir.

Q. Do you recall when your deposition was

taken, when I asked you substantially the same

questions, and I am reading, Mr. Moore, from 296

of the deposition, beginning line 12 and ending line

25. We had better go back to the earlier one, page

164, line 2.

Mr. Moore: That is a different volume.

Mr. Romley: Page 164, line 2 to 164 line 14:

"Question: So then just while we are on this

subject, [675] sir, in March of this year the Nagel

Company gave you notice it intended to exercise

the option granted in the letter of September 23,

1958, that is true, isn't it?

"Answer : I don't know if it was a formal notice.

"Question: The Company told you it was ready,

willing and able to exercise the option in March

of this year? "Answer: Yes.

"Question: You refused to allow it to exercise

that option? "Answer: Yes."

You made those answers to those questions, did

you not?

A. Yes, sir.
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Q. Were they with relation to the meeting of
January when Mrs. Nagel was present?

A. Yes, sir.

Q. Now, further than that, on page 296 of your
deposition, commencing with line 12 and ending on
line 25, do you remember these questions, with ref-

erence to the same meeting in January which you
erroneously at that time said was March:

"Question
: You don't recall her saying : 'Maurice,

we are ready to go ahead, we want to buy in like

we have the right to do under our agreement' ?

"Answer: I don't.

"Question: You don't remember that? [676]

"Answer : No.

"Question : Would you deny that?

"Answer : No.

"Question: You wouldn't deny it. In any event,

at that time if she did make that proposition or

make that statement to you, she wanted to go ahead,

you would have refused her to go ahead?

"Answer: Yes, sir."

You were asked those questions, and did you

make those answers?

A. Yes, sir.

Q. So on Friday you said that Mrs. Jenkins

—

or Mrs. Nagel and Bob Jenkins did not tell you

they were ready, willing and able to perform?

A. Yes, sir.

Q. In your deposition you said exactly the con-

trary? A. Yes, sir.
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Q. Both times you were sworn and under oath?

A. I didn't say the contrary.

Q. You didn't? Do you recall now, on another

subject, with regard to your testimony here last

Friday—and I am reading, Mr. Moore, from page

650 of the daily, commencing with line 4, to page

651, line 4. You started out with a long statement

of what had transpired, and this again relates to

the conference at which Mrs. Nagel was present

[677] in Judge Johnson's office in January:

"Answer: I told them about my conversation

with Mrs. Nagel, that I had no obligation as far

as the September 23rd agreement. That I called

her in New York, that I asked her to participate,

that I gave her the terms, I gave her additional

time in my last conversation, that she didn't wire

me. She told me before I accepted the deal and

committed myself, and I committed myself on what

she told me during the first two conversations. I

made my commitment on the basis because she told

me she doesn't want to participate and she wasn't

interested. So went ahead and made my commit-

ments; and that I felt I have done everything so

far as I was concerned to comply with our Septem-

ber 23rd agreement and I felt I had no obligation

whatsoever."

Then Mr. Moore asked you this question:

"Question : At that meeting when you recited the

substance of what you told me with respect to your

telephone conversations with Mrs. Nagel, did Mrs.
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Nagel deny that what you had said was covered

in those telephone conversations with her?

"Answer: No, sir, most of our conversation was
the question of interpretation of the agreement of

September 23rd.

"Question: But you say you did relate in sub-

stance what you had said and what Mrs. Nagel had

said in these [678] telephone conversations'?

"Answer: That is correct."

Then Mr. Moore asked you this question

:

"Question: My question is, did she deny what

you said was covered in those telephone conversa-

tions? "Answer: No, sir."

Do you remember that testimony'?

A. Yes, sir.

Q. Let me direct your attention, sir, to the depo-

sition on this same subject, at page 293, line 2, to

293, line 22, same page, lines 2 to 22:

"Tell us what it was you said?

"Answer: Well, I told her that I called her in

New York and submitted to her, gave her the price,

submitted to her the terms of the tentative proposal

we made and she declined to participate. As a con-

sequence I felt our written agreement that we had

was terminated.

"Question: Tell me what she said.

"Answer : Well, she said she didn't agree with it.

"Question: She denied your statements, in other

words? "Answer: That's right.

"Question: She denied she had released you in

any way, did she? "Answer: No.
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"Question: What did she say in that [679] re>-

gard?

"Answer: Well, I don't recall frankly exactly

what the words were.

"Question: You do recall that she denied what

you had said and claimed?

"Answer: Yes, I would say so."

Were you asked those questions and did you make

those answers in your deposition?

A. Yes, sir.

Q. And they related to the same conversations,

the same conference in Judge Johnson's office on

January 6th, 1959, did they not?

A. Yes, sir.

Q. Both times you were under oath?

A. Yes, sir.

Q. Let's go back to the beginning, sir, of this

matter. I think you said Friday that you had known

the Nagel Company since about 1947, is that right,

Mr. Liberman? A. Yes, sir.

Q. At that time did you meet either Mr. Nagel

or was it Mrs, Nagel? A. Mr. Nagel.

Q. At that time he was operating the mill ?

A. Yes, sir.

Q. Did you do any business with him?

A. Yes, I think so. [680]

Q. Purchase some lumber from him?

A. Yes, sir.

Q. Then sometime later I assume it was you met

Mrs. Nagel?
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A. Quite awhile later, yes.

Q. Do you remember when it was, approxi-

mately %

A. I couldn't say, I don't remember.

Q. Was it after Mr. Nagel had his stroke and
was incapacitated and she took over the operation

of the mill? A. Yes.

Q. Do you recall whether you met her prior to

the time you negotiated for the Aztec timber?

A. Yes, sir.

Q. Those negotiations were in late 1955, if I re-

member correctly, is that right, sir?

A. No. Mrs. Nagel, beginning of '56.

Q. In the beginning of '56? A. Yes.

Q. And the contract I think in evidence here or

stipulated to was signed on May 21, 1956, that's

right, is it not? A. The Aztec Company.

Mr. Moore: You are talking about the Aztec

purchase ?

The Witness: Yes, sir.

Q. (By Mr. Romley) : With reference to that

contract, could you tell us how long you had known
Mrs. Nagel at that time? [681]

A. I couldn't.

Q. Was it a year or two or five?

A. I would say at least two years.

Q. At least two years. Had you ever had any

conversations with her relating to anything other

than the purchase of lumber from the Nagel mill?

A. Not to my recollection.
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Q. After that contract of May 21, 1956, your

Aztec purchase contract, did you have any conver-

sations with Mrs. Nagel relating to anything other

than purchase of lumber from her mill?

A. Milling.

Q. I assume you mean by that, Mr. Liberman,

you talked to her about the possibility of her mill-

ing some of your Aztec timber, is that right?

A. Connected with it, yes. Something related to

the milling.

Q. Was it in regard to manufacturing that tim-

ber into lumber? A. Yes, sir.

Q. Was that shortly after the contract was

signed in May, 1956? A. I don't remember.

Q. Did you have just the one conference with

her on that subject? [682]

A. I remember that meeting but I had other

conversations by long distance and possibly even

personal.

Q. With regard to the milling of your Aztec

timber, or with regard to the purchase of lumber?

A. Both.

Q. Prior to September 18, 1958, had you ever

had any discussions with Mrs. Nagel with regard

to purchasing the Nagel Lumber & Timber Com-

pany? A. Not to my recollection.

Q. Or with regard to purchasing the Arizona

Timber Company, the Gallagher properties?

A. Not to my recollection.
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Q. Do you remember, Mr. Liberman, approxi-

mately how long it was before September 18, 1956,

that you had last talked to Mrs. Nagel on any

subject? A. I don't remember.

Q. Was it a matter of days, weeks or months,

or do you know, sir? A. I don't know.

Q. And the call on September 18 was one that

you placed to her, not her to you, is that right?

A. I placed it to her.

Q. Because you knew at that time that she had

this first refusal agreement with the Arizona Tim-

ber Company, isn't that right? [683]

A. I didn't hear you, Mr. Romley.

Q. I say you placed your call to her on Septem-

ber 18, 1958, because you knew of the first refusal

agreement that she had with Gallagher?

A. No, sir.

Q. You did know about that first refusal agree-

ment on September 18th, did you not?

Mr. Moore: We object to that as argumentative.

That first question was not whether he knew, it was

the reason for the September 18 call.

Mr. Romley: An entirely new question.

The Court: He may answer.

A. Would you repeat the question.

Q. (By Mr. Romley) : Yes. You knew, did you

not, Mr. Liberman, on September 18, 1958, that

Mrs. Nagel or her company had a. right of first re-

fusal with Gallagher? A. Yes.
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Mr. Moore: We object to that as calling for a

legal conclusion. He may have known that some-

body said that and the record showed that, but

The Court: He may answer.

Q. (By Mr. Romley) : You did know that?

A. Yes, sir.

Q. How long had you known it at that [684]

time?

A. Since September 12th or 11th.

Q. Let us go back a bit, sir. The first time you

ever had any negotiations with regard to the pur-

chase of the Gallagher properties were made with

Tom Gallagher, isn't that right, sir?

A. Yes, sir.

Q. And that was the first time I am speaking

of, sir, on September 10, 1958.

A. Please be more specific.

Q. The first time you ever had any negotiations

with regard to the purchase of the Gallagher prop-

erty was on September 10, 1958, when you met in

Tom Gallagher's office at Albuquerque, is that right,

sir? A. No, sir.

Q. Did you ever talk to Tom Gallagher or any-

one else with regard to the purchase of the Galla-

gher properties prior to September 10, 1958?

A. I have talked with Gallagher about the Gal-

lagher properties, as you say, that included New

Mexico and Arizona. That was why I asked you to

be more specific.
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Q. When was that?

A. We had discussions about mergers and pur-

chasing all the property since, I would say, June.

Q. Is this a correct statement, Mr. Liberman,

that when you went to Mr. Gallagher's office on

September 10, 1958, you [685] did so for the pur-

pose of trying to purchase all of the properties

owned by A. I. Kaplan and Tom Gallagher, both

in Arizona and New Mexico insofar as the lumber

industries are concerned, is that right, sir?

A. Yes, sir.

Q. And was that purchase you were seeking to

negotiate one that you wanted for Duke City alone ?

A. No, sir.

Q. Was it one that you wanted for Duke City

and someone else?

A. Duke City and Gallagher, personally.

Q. Do I understand from your testimony, sir,

that on September 10, 1958, when you went to see

Mr. Gallagher that you did so for the purpose of

trying to purchase all of the Gallagher properties

in Arizona and New Mexico with Gallagher him-

self? A. Yes, sir.

Q. As a fifty-fifty proposition?

A. Yes, sir.

Q. Mr. Gallagher told you he was not interested ?

A. The 10th?

Q. Yes. A. Yes, sir.

Q. And then did the subject go to the purchase

by Duke City of the Gallagher properties only

—

when I use the term [686] "Gallagher properties,"
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unless I otherwise indicate, I mean the Gallagher

properties, Winslow mill and timber, do you un-

derstand me, sir? A. Yes.

Q. Then did your subject turn to the purchase

of the Gallagher properties alone?

A. Yes, sir.

Q. Did you start negotiations at that time, on

September 10 for the purchase of the Gallagher

properties? A. Yes, sir.

Q. Were those the first serious negotiations of

any kind with either Gallagher or Kaplan for the

purchase of the Gallagher properties?

A. As far as Winslow, yes.

Q. Were you negotiating for the purchase of

those Gallagher properties for Duke City alone?

A. Yes, sir.

Q. And by that you mean for the partnership

consisting of you and your two brothers, Jack and

Joe Grevey?

A. For our interest. We haven't specified whether

Duke City, for our interest, the Liberman group.

Q. In any event, nobody outside the Liberman

group was interested in that negotiation, is that

right, sir? A. That is correct.

Q. In that conversation did Mr. Gallagher say

to you that [687] he was willing to sell the Galla-

gher properties? A. Yes, sir.

Q. And you said, "Fine, let's see if we can work

out a deal," or words to that effect, is that right?

A. Yes, sir.
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Q. Then you discussed various proposals and

prices, I assume, is that right, sir?

A. Yes, sir.

Q. And Mr. Gallagher told you, "Maurice," or

"Mr. Liberman," however he may have addressed

you, in substance, "I will have to submit any pro-

posal you and I make to Mrs. Nagel because she

has a right of first refusal"?

A. No, sir.

Q. He didn't tell you that? A. No, sir.

Q. Did he say anything at that time, still speak-

ing of September 10th, with regard to a right of

first refusal ? A. No, sir.

Q. Did you reach any kind of tentative or in-

formal understanding with Mr. Gallagher as a re-

sult of that conference on the 10th?

A. Yes, sir.

Q. Anyone present besides you and Tom Galla-

gher? A. Yes.

Q. Who? [688] A. My brother Joe.

Q. Joe Grevey? A. Yes.

Q. Anyone else? A. No.

Q. This was on the 10th? A. Yes.

Q. September 10th? A. That is right,

Q. You were talking to him and negotiating

with him on September 10th for the purchase of the

Winslow mill and the timber behind it, isn't that

right? A. Yes, sir.

Q. As a matter of fact, the mill without the

standing timber has but little value, isn't that right,

sir? A. No, sir.
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Q. The value of the mill is largely dependent

on what timber there is behind it that it can con-

trol, isn't that right, sir?

A. Not as far as we were concerned.

Q. I will come back to that later.

The Court: We will take the morning recess at

this time.

(Recess.) [689]

After recess:

Q. (By Mr. Romley) : Mr. Liberman, is it cor-

rect to say that a mill or plant is dependent, so far

as its economic or profitable operation is concerned,

upon having timber available from a working cir-

cle? A. Yes, sir.

Q. And a mill or plant has greater value if it

has standing timber or a working circle to sup-

ply it? A. Yes, sir.

Q. And the only source of supply for both the

Arizona Timber mill and the Duke City—and the

Nagel mill in September, 1958, was the Forest Serv-

ice timber and the Aztec timber in the Chevalon

working circle in the Sitgreaves National Forest,

is that right, sir? A. Yes, sir.

Q. Now, when you were talking with Tom Galla-

gher on September the 10th, and he told you, as

you have testified, that he wouldn't, in effect, enter-

tain any proposals for all of the Gallagher and

Kaplan properties in Arizona and New Mexico, did

he suggest to you that he would be willing to sell

you just the Winslow plant?
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A. The plant and the timber.

Q. Well, didn't you say that he would be willing

to sell you the Winslow plant?

A. He said he wanted to sell the plant and

wanted to [690] liquidate or terminate our pooling

agreement.

Q. Well, did he say to you that he would be

willing to sell you just the Winslow plant?

A. No, sir, we—he said he was willing to sell

the plant and to liquidate, terminate the pooling

agreement.

Q. Well, when he said he was willing to sell you

the Winslow plant you understood him as meaning

the plant and the timber, isn't that right, sir.

A. No, sir.

Q. Let me direct your attention, sir, to your

deposition on December 5th of last year, page 75

commencing at line 20, your answer:

"Answer: Mr. Gallagher told me that he changed

his mind, that he didn't want to continue the nego-

tiations as far as the merger and acquisition of it,

of all the Gallagher properties, And then he sug-

gested to me that he would be willing to sell me

just the Winslow plant."

Do you remember that statement on your part?

A. Yes, sir.

Q. And do you remember this question and an-

swer immediately following

:

"Question : Meaning what

?

"Answer: Meaning the plant and timber."
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A. Yes, sir.

Q. You made that answer to that statement?

A. Yes, sir. [691]

Q. When referring to the term "Winslow plant"

that Tom Gallagher used to you, you meant the

plant and the timber, didn't you?

Mr. Moore: We object to that as calling for a

conclusion as to what Tom Gallagher meant.

The Court : May I have the question.

(Whereupon, the pending question was read

by the reporter.)

The Court : He may answer.

Mr. Moore : "You," I thought he said "he,"

A. No, sir, we had an agreement, a written docu-

ment, a proposition that he made to me which de-

fined correct exactly what "plant" meant and what

"timber" meant and that was the proposition that

we discussed, and that's what we signed.

Q. But you did testify under oath when I asked

you what was meant by the use of the word "Wins-

low plant" that it meant plant and timber, didn't

you ? A. Yes.

Q. And do you recall on page 74, commencing

at line 9:

"Question: Now, what was your response when

Mr. Gallagher made that suggestion or statement?

"Answer: Well, my response was that that

changed completely the picture and that I would

be willing to buy just the Arizona plant. [692]
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"Question : The Arizona plant and timber as you

said a while ago ?

"Answer: That's right.

Was that your testimony?

A. Yes, sir.

Q. And on line 21, page 74:

"Question: Just now when you said 'Arizona

plant,' you meant Arizona plant and timber?" and

you answered: "That's correct."

Was that your testimony, sir?

A. Yes, sir.

Q. So throughout this entire proceeding in your

dealings with Mrs. Nagel, when you spoke of the

Winslow plant you meant the plant and the timber,

did you not? A. No, sir.

Mr. Moore: Why don't you go ahead and read

the last question at the page 74 and the answer on

page 75 so we will have the whole picture.

Mr. Romley: I think Mr. Moore can do that,

your Honor. May I proceed or shall I comply with

his request?

The Court : No, you may proceed.

Mr. Romley: He did testify both ways.

Q. (By Mr. Romley) : Then you left Tom's of-

fice on the 10th of September and he was to write

up some sort of an agreement along the lines you

had discussed, is that right? [693]

A. Yes, sir.

Q. And he did send you an agreement on the

next clay, September 11th? A. Yes, sir.
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Q. And you read that over carefully, did you

not? A. Yes, sir.

Q. Did you discuss that with Judge Johnson'?

A. Yes, sir.

Q. And it consisted of several pages type-

written? A. Yes, sir.

Q. Did you make any changes on that?

A. Yes, sir.

Q. Several of them? A. Yes, sir.

Q. You made those yourself and in your hand-

writing? A. Yes, sir.

Q, And you noticed in that original draft, I

believe it was dated September 11th, was it not?

A. Yes, sir.

Q. That there was reference to the first refusal

agreement that Mrs. ISTagel had, the right of first

refusal, is that right? A. Yes, sir.

Q. Had the matter of first refusal ever been

mentioned or did you have any knowledge of it be-

fore September 11th? A. No, sir. [694]

Q. But you did learn about it on that day?

A. Yes, sir.

Q. And you made changes and returned the

agreement for Tom Grallagher to type in final form?

A. No, sir.

Q. Did you send it to him? A. No, sir.

Q. The original one, September 11th?

A. No, sir.

Q. Did you take it to him yourself?

A. Yes, sir.
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Q. That was on the 12th of September'?

A. Yes, sir.

Q. And you made no suggestion or change on the

original draft with regard to this first refusal

agreement, did you? A. No, sir.

Q. You didn't question it at all, did you?

A. When ?

Q. On this original document dated September

11th? A. No, sir.

Q. And had you talked with Tom Gallagher be-

tween the end of your conference on the 10th of

September and the beginning of the conference on

the 12th when you went and took with you the

original draft?

A. Let's see, I picked up the draft the 11th, in

the morning. [695]

Q. Did you talk to Tom Gallagher on the morn-

ing of the 11th?

A. I don't recollect if I talked to him, I think

I picked up the proposal the 11th.

Q. And then the first talk that you remember

having with him after the 10th was when you went

to his office on the 12th with the original draft and

your penciled notations on it, is that right, sir?

A. Yes, sir.

Q. At that time did you say, "Mr. Gallagher, I

notice here the Nagel Company has a right of first

refusal"? A. No, sir.

Q. Bid you make any comment at all about that?

A. Later in the day.
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Q. What did you say on that subject later in the

day?

A. Well, I talked to Jack Kaplan.

Q. Was that over long distance telephone?

A. Yes, sir.

Q. From Tom's office? A. Yes, sir.

Q. Who was present other than Gallagher and

yourself? A. My brother, Joe.

Q. Just the three of you?

A. Yes, sir. [696]

Q. Now, did you call Kaplan, Jack Kaplan, or

did Mr. Gallagher, do you remember?

A. Mr. Gallagher.

Q. And did you talk to him on the phone also?

A. Yes, sir.

Q. And at that time did this question of first

refusal come up? A. Yes, sir.

Q. How did it come up, did you mention it?

A. Gallagher mentioned it to Jack Kaplan over

the phone.

Q. He said in substance: "We have a proposal

here from Maurice, and it is subject to the right of

first refusal by the Nagel Company or by Mrs.

Nagel," or words to that effect, isn't that right?

A. Something to that effect.

Q. And were you listening in on the—were you

on an extension or just in the room with Tom hold-

ing the receiver to his ear?

A. I think Tom was holding the receiver.

Q. You don't know what Jack Kaplan said in

response? A. No.
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Q. Now, you took the receiver later and talked

to Jack Kaplan? A. Yes, sir.

Q. Did you speak to him or mention to him in

any way this [697] right of first refusal'?

A. He talked to me about it.

Q. He told you that Mrs. Nagel had a right of

first refusal? A. No, sir.

Q. Is that the only time you talked to Jack

Kaplan on that day, on the 12th?

A. No, sir.

Q. When did you talk to him again on the 12th?

A. I talked to Jack Kaplan earlier, before I

came to see Tom.

Q. I see. Now, after talking to Jack Kaplan did

you have any further discussion with regard to this

purchase or contemplated purchase with Tom Galla-

gher? A. No, sir.

Q. After talking to Jack Kaplan did you get up

and walk away? A. No.

Q. Well, what happened?

A. Tom Gallagher dictated the final agreement,

Q. That was done in your presence?

A. Yes, sir.

Q. After the talk to Jack Kaplan?

A. That's correct.

Q. And after the talk to Jack Kaplan there was

dictated [698] in your presence this statement that

appears in the exhibit in evidence dated September

12th, 1958, in which reference is made to the Nagel

Company's right of first refusal, isn't that right?

A. Yes, sir.
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Q. When that was dictated in your presence,

did you stop Tom and say, "Wait a minute, Tom,

what's this first refusal all about?" or anything to

that effect? A. No, sir.

Q. Did you make any comment at all while Tom

was dictating or after he had finished dictating with

regard to this right of first refusal ?

A. I didn't make comments, Tom made some

comments.

Q. You mean comments that did not go into the

letter itself? A. I didn't hear you, sir.

Q. You mean comments that did not go into the

letter itself?

A. Comments to Jack Kaplan when they talked

over the phone.

Q. Well, this was on the 12th, you say?

A. Yes, sir.

Q. Did Tom tell you at that time that your pro-

posal was subject to the right of first refusal by

the Nagel Company?

A. He has written it in the proposal. [699]

Q. Did Tom Gallagher say to you at any time,

in effect that the proposal which he had discussed

with you was subject to the right of first refusal

by the Nagel Company ?

A. Would you please repeat the question ?

Q. Did Tom Gallagher tell you at any time that

the proposal he had discussed with you on Sep-

tember 10th was subject to the right of first refusal

by the Nagel Company?
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A. He has written it in the proposal.

Q. No, I'm asking if he told you that.

A. No, sir.

Q. On page 85 of your deposition commencing

at line 25, and continuing over to the next page,

line 5

:

"Question : It was Tom Gallagher then who told

you in effect,—" I see it was "in this writings-

it was in the writing that he told you it was sub-

ject to the right of first refusal, is that right, sir?

A. Yes.

Q. Now, the letter was dictated in its final form

then in your presence, is that right?

A. Yes, sir.

Q. And you didn't wait for it to be typed, did

you, Mr. Liberman? A. No, sir.

Q. You went on back to your office and it was

delivered to you later that day, was it? [700]

A. Yes, sir.

Q. And you sent your check ?

A. I signed the letter and signed the check and

sent it over.

Q. Now, when you signed that letter of Septem-

ber 12th, you knew, did you not, at that time that

the proposal that was outlined therein for the pur-

chase of the Gallagher properties was subject to a

right of first refusal by the Nagel Company?

A. Yes, sir.
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Q. And you knew then, did you not, that some-

thing would have to be done with regard to that

first refusal*? A. Yes, sir.

Q. Something either by you or Tom Gallagher?

A. By Tom Gallagher.

Q. Had you discussed that and did he say that

he would take care of that matter'?

A. He discussed it with Jack Kaplan.

Q. In your presence over this long distance tele-

phone, is that right? A. Yes.

Q. And he said he would see Mrs. Nagel ?

A. He said that he would take care of it,

Q. Now, I believe your testimony on Friday was

that you had no further conversation with Tom

Gallagher direct between the end of that confer-

ence on September 12th and either the [701] 8th

or 9th of October. I believe that's correct, is it not?

A. The 8th of October.

Q. The 8th of October, and that you received a

call from Tom Cavanaugh who at that time was an

employee of the Arizona Timber Company advising

you that Mr. Gallagher instructed him to inform

you that the deal was off, isn't that right?

A. Yes, sir.

Q. Now, you tried to find out why and Cava-

naugh just said, "That's all Tom told me," or words

to that effect ? A. Yes, sir.

Q. So you immediately became concerned and

wondered why, didn't you? A. Yes, sir.
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Q. And you felt then that perhaps Mrs. Nagel

had bought the plant because she had the right of

first refusal, did you not? A. Yes, sir.

Q. So you called Mrs. Nagel ? A. Yes, sir.

Q. And asked her if she had bought the plant?

A. Yes, sir.

Q. She said, "No." A. Yes, sir.

Q. Is that right? A. That's correct, [702]

Q. And up to that time it had been many days

or weeks or months before you had talked to Mrs,

Nagel. That's true, isn't it? A. Yes, sir.

Q. Would you say that you knew each other

well at that time?

A. Well, no, I wouldn't say that.

Q. Certainly you didn't know—you didn't each

know one another to the extent that you would just

talk of many details regarding the transaction on

the phone. That's true, isn't it?

A. I don't understand your question.

Q. Well, I will withdraw it, perhaps it's a bad

question, anyway. After she told you that she hadn't

bought the plant you say that she made some men-

tion of coming to Albuquerque? A. Yes, sir.

Q. You offered to go see her? A. Yes, sir.

Q. And you chartered a plane and did go there

on September 20th on a Saturday?

A. Yes, sir.

Q. When you went there on September 20th you

still wanted to buy the plant, did you not, the plant

and timber? A. Yes, sir.
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Q. And you wanted to buy it for yourself and

your brothers [703] alone, for Duke 'City in other

words'? A. Yes, sir.

Q. And when you went to Winslow on the 20th

you knew that Mrs. Nagel also was interested and

wanted to buy the plant and timber?

A. No, sir.

Q. Hadn't she told you she wanted to buy it?

A. She told me that she had—that she was nego-

tiating.

Q. Did she tell you that she wanted to buy it?

A. She told me she wanted to buy it, but she

didn't have the money.

Q. And on September 18th, over long distance

telephone she told you she wanted to buy it?

A. She told me she wanted to buy it, she didn't

have the financing.

Q. Well, then, as far as you were concerned

she was out of the picture at that time, is that

right? A. That's what she told me.

Q. Why did you go to Winslow on the 20th?

A. Because she asked me, she wanted to see me.

Q. Did she tell you what she wanted to see you

about? A. No, sir.

Q. She just says, "Maurice, I'd like to talk to

you," and you said, "All right, I'll come over." Is

that right? A. That's correct. [704]

Q. And you hadn't the slightest idea what she

wanted to talk to you about, is that right?

A. She told me she wanted to talk to me about

the deal.
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Q. When you went over there did you have in

mind probably the two of you, you and Nagels

would buy the plant and timber together?

A. No, sir.

Q. But you did talk about that when you got

there, didn't you? A. Later.

Q. When you got there you had some discussion

about the proposal that Tom had made to Mrs.

Nagel ?

A. Mrs. Nagel told me about the proposal she

got from Gallagher.

Q. She told you she had discussed—or Tom had

offered to sell her the plant and timber on this

basis : $500,000 cash for the equipment and the mill

and nineteen forty-five a thousand for the timber,

the Aztec timber, isn't that right?

A. Yes, sir.

Q. And the Forest Service timber on the basis

of the original contract price with the Forest

Service ?

A. I don't remember about the Forest Service.

Q. Well, was it your impression that she was

to pay nineteen forty-five under this proposal for

all timber, Aztec and Forest Service alike? [705]

A. No, all I recollect that she mentioned nine-

teen forty-five for the Aztec timber.

Q. The Forest Service timber was at a lesser

rate, wasn't it? A. Yes, sir.

Q. And she said the proposal contemplated pay-

ing cash? A. Yes, sir.
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Q. You told her you had a proposal from Tom
yourself, didn't you? A. Yes, sir.

Q. And you said, "He offered to sell it to me for

$500,000 and $17 on the Aztec'"? A. Yes, sir.

Q. Now, as far as your proposal was concerned

the Aztec was 17 and the Forest Service was at the

regular contract price with the Government, wasn't

it? A. Yes, sir.

Q. You didn't tell Mrs. Nagel that you were

going to buy it on credit, did you?

A. Yes, sir.

Q. Did you tell her how much you were going

to pay down ? A. It was all credit.

Q. Did you tell her how much you were going

to pay down? A. No, sir.

Q. Did you tell her how or what credit terms

you were [706] going to buy it or it had been of-

fered to you ?

A. I told her about credit, I'm not sure if I told

her how the payments were going to be.

Q. Did you ask her if she had a right of first

refusal? A. No, sir.

Q. You still believed on that day that she did

have that right, didn't you? A. Yes, sir.

Q. Why didn't you tell her^strike that, please.

I believe it's your testimony she said she wanted

to buy it but didn't have the money?

A. That's right.
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Q. Why didn't you tell her then, "Well, now,

this proposal that Tom made to me I can buy it

with nothing down and I have got five years to pay
off the plant and equipment and three years to pay

off the timber"? Why didn't you tell her that, Mr.

Liberman ?

A. I told her that I had credit terms and it's

possible that I told her the terms too, I don't re-

member about how the payments were to be made.

Q. Did you tell her you could buy it for $100,000

less than she could? A. No, sir.

Q. Did you have any discussion with her as to

the future operation of the plant, if it should be

acquired? [707] A. No, sir.

Q. You did talk about the two of you purchas-

ing the mill together, didn't you ? A. Yes, sir.

Q. Did you talk about what you were going to

do if you did buy it? A. No, sir.

Q. You say Mrs, Nagel had some papers, some

data there that you spoke about?

A. That's right.

Q. Did you discuss the amount of timber that

was available? A. No, sir.

Q. Did you discuss in any way the amount of

timber that was uncut under existing Forest Serv-

ice contracts? A, No, sir.

Q. Or the amount of timber that was available

to the Arizona Timber Company under the Aztec

contract that it had? A. No, sir.
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Q. Did you tell her that you owed Duke City

for some timber—or you owed Gallagher for some

timber, Aztec timber 1 A. No, sir.

Q. Did you discuss what timber might be avail-

able in the future? A. To some extent, yes.

Q. To the extent that you were trying to see,

both of you, [708] where the timber would come

from that would be milled in the Gallagher mill if

the two of you should buy it, isn't that right?

A. No, sir.

Q. To what extent did you discuss the future

timber ?

A. Well, I mentioned in that connection that I

expected that if I would buy the mill myself, Duke

City would buy the mill, we will have timber up

there for about seven years.

Q. And by that you meant timber under exist-

ing contracts and under future Forest Service con-

tracts, is that right? A. Yes, sir.

Q. You felt there was enough timber under those

two categories for at least seven years, didn't you?

A. Yes, sir.

Q. To operate at a capacity of close to thirty

million feet a year for that period, is that right?

A. Yes, sir.

Q. Now, beyond the seven-year period did you

also contemplate that there would be some other

timber available from the Forest Service?

A. No, sir.

Q. Do you know what a management plan is,

don't you? A. Yes, sir.
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Q. Do you have a management plan relating to

the forests in New Mexico which supply your other

mills with timber? [709] A. Yes, sir.

Q. Have you seen those management plans'?

A. No, sir.

Q. Have you seen the management plan relating

to the Forest Service timber insofar as the Winslow

area is concerned? A. No, sir.

Q. But you did know on September 20th that

the Forest Service did make projections of timber

to be made available for cutting at the Winslow

mill? A. Not for the Winslow mill.

Q. Well, for the mills in Winslow, the two

mills? A. For sale.

Q. Well, you knew, did you not, on September

20th that the only Forest Service timber that had

ever been sold from the Chevalon working circle

went to the two mills in Winslow, the Arizona Tim-

ber mill and the Nagel mill except for a little

burnt timber that was taken out of there, isn't that

right? A. No, sir.

Q. You didn't know that? A. No, sir.

Q. Did you have any idea of where you were

going to get your timber during this seven-year

period after you had used up your Aztec timber

and after the timber under existing Forest Service

contracts had been used up?

A. From U. S. Forest Service sales. [710]

Q. From sales made by the Forest Service?
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A. That's right. [711]

Q. Now, sir, first when you arrived on the 20th

of September at Mrs. Nagel's office, after your

greetings, the suggestion was made that the mills,

the two mills merge, is that right?

A. Yes, sir.

Q. Was that your suggestion 1

?

A. Yes, sir.

Q. You said, "Mrs. Nagel, I think it would be

a good idea if the Arizona Timber Mill and Duke

City mill merge and operate together" 1

?

Mr. Moore : The Arizona Timber and Duke City ?

Mr. Romley: The Arizona Timber and Nagel

mill.

A. If we were to buy the Arizona Timber, yes.

Q. (By Mr. Romley) : She declined to go ahead

with that proposition, didn't she?

A. I wouldn't say she declined.

Q. She told you she wasn't interested in making

a merger of her mill at that time with the Arizona

Timber mill, did she?

A. Not in your terms.

Q. In substance that is what she said?

A. No, sir.

Q. Did she agree to go ahead with the proposed

merger?

A. We discussed it for quite some length, yes,

and she liked the idea and we discussed it for some

length. [712]

Q. But you did not both agree to proceed on

that basis, did you? A. No, sir.
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Q. Although you had suggested she had said,

"Maurice, I don't think in the final analysis we
should merge," is that right?

A. No, she didn't say it in the terms you ex-

press, sir.

Q. Then when you did not agree on the merger,

a proposal was made you buy the Arizona Timber

plant and timber together, isn't that right?

A. We had some other discussion after the ques-

tion of merger.

Q. After these other discussions then did you

agree to proceed to purchase the plant and timber

together? A. Yes, sir.

Q. And do you remember who initiated that dis-

cussion? A. No, I couldn't say.

Q. When she turned down your suggestion of a

merger, you said, "Well, how about our buying this

new plant together?"

A. I said at that time that I would buy the mill

myself, I would keep the mill myself, and we kept

on talking about Duke City operating the mill by

themselves.

Q. Well, after a lot of talk then was it agreed

before you left that conference and just before you

left the conference, within twenty or thirty minutes

or so, that Duke City and ISTagel would buy the

plant and timber together on a fifty-fifty basis?

Mr. Moore: We object to that as calling for a

] Offal conclusion. He asked him was it agreed this
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was done. The evidence is clear the agreement is

in the September 23rd letter, if there is an agree-

ment.

The Court: He may answer.

A. We had an understanding as far as the plant

is concerned.

Q. (By Mr. Romley) : You told me—are you

saying you had an understanding that Duke City

and Nagel would buy the plant together on the

fifty-fifty basis? A. Yes, sir.

Q. Also the timber.

A. We didn't discuss the timber.

Q. Didn't you tell me awhile ago that it was

the plant and the timber that was discussed?

A. That Gallagher offered to me.

Q. Didn't you say that Nagel and Duke City

were going to buy the plant and timber together?

A. No, sir.

Q. Nagel at that time already had a mill, didn't

they? A. Yes, sir.

Q. A good mill ? A. I don't know. [714]

Q. Comparable to the Arizona Timber mill?

A. Yes, sir.

Q. Do you know of any reason why it would

buy a mill alone without the timber?

A. I don't know.

Q. You don't know. When you left the Nagel

office on the 20th of September, was it with the

understanding that you would write up a short-
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agreement with regard to Duke City and Nagel

purchasing or negotiating for the purchase of the

Arizona Timber plant and timber ?

A. Yes, sir—not the timber.

Q. What is that? A. Not the timber.

Q. Not the timber. Did you say to Mrs. Nagel

when you left : "Mrs. Nagel, I will go back to Albu-

querque and write up an agreement"?

A. It was the understanding I will go back and

write up a letter.

Q. Where were you going to get the timber to

mill in this Arizona Timber mill?

A. We had our Aztec timber.

Q. It was going to be milled through there?

A. We didn't discuss it.

Q. Where was it going to be milled?

A. We hadn't discussed it. [715]

Q. Can you answer that question, please? Where

were you going to mill your Aztec timber?

A. Mr. Romley, we hadn't discussed the matter.

Q. You had this discussion with Mrs. Nagel on

the 20th in her office about buying the plant or the

plant and the timber, didn't you?

A. Yes, sir. Just the plant, Mr. Romley.

Q. That is what you say, it is the plant?

A. Yes, sir.

Q. Did you have any discussion what you were

going to run through that plant in the way of tim-

ber? A. No, sir.
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Q. Did you have any intention to let the plant

lie idle there or going to use it as a going concern'?

A. I had no intentions at all. All we agreed was

to buy, if we had a proposition, the two of us had a

right to buy in fifty-fifty.

Q. If you bought in fifty-fifty on the plant alone,

what were you going to do with the plant?

A. I didn't know, we hadn't discussed it yet.

Q. Did you have any idea at alii

A. We hadn't discussed it.

Q. Did you have any idea at all ?

Mr. Moore : We object to what idea he had.

The Court : He may answer. [716]

Mr. Moore: Or what idea Mrs. Nagel had. It is

what they discussed for the basis of the agreement.

The Court: He couldn't very well answer as to

her idea ; he can answer to his own.

Q. (By Mr. Romley) : Did you have any idea

what you were going to do with that plant if you

bought it together?

A. We hadn't discussed it among ourselves what

we were going to do with it.

Q. You are not answering my question, Mr.

Liberman. Did you have any idea on September

20th, 1958, at the time you left Mrs. Nagel's of-

fice A. Yes, sir.

Q. what you would do with the plant if you

should buy it togeher?

Mr. Moore: I submit the witness did answer the

Question. H^ said he would have to discuss and
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work out what they would do with it, "if we bought

it together." That was the idea that he had. That

was his last answer.

The Court: He may answer this.

Q. (By Mr. Romley) : Do you have the ques-

tion in mind?

A. Would you repeat the question, please?

(The last question was read)

A. The idea was we had to get together and dis-

cuss all the questions pertaining to the purchase

and how we would operate the mill, what we were

going to do with it. [717]

Q. Did you say that in your discussion with

Mrs. Nagel, "if we buy this together we have to sit

down and talk about what we are going to do in the

future.'"? A. No, sir.

Q. That was something you had in your mind?

A. That's right.

Q. At that time you had a contract with South-

west Lumber Mills for 62 million five hundred five

thousand feet of Aztec timber, didn't you?

A. Yes, sir.

Q. None of that had been cut, had it?

A. Yes, sir, none of it was cut.

Q. None of it was cut? A. No, sir.

Q. At that time you owed Gallagher for some

14 million feet of timber, isn't that right?

A. No, sir.

Q, Did you owe Gallagher any timber at all on

September 20th, 1958?
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A. We used up from the pool 28 million feet of

timber.

Q. Did you owe Gallagher any timber on Sep-

tember 20th, 1958?

Mr. Moore: We object to that, if your Honor
please, as calling for a legal conclusion as to whether

he owed timber. The pooling agreement is in evi-

dence, the records [718] are in evidence as to what

had been cut, who had got it an dit is a very tech-

nical legal question as to who owed who what.

The Court: He may answer as to what he

thought.

Q. (By Mr. Romley) : Did you think you owed

Tom Gallagher any timber at that time?

A. I felt I owed the pool. We used up from the

pool 28 million feet.

Q. Did you feel you owed him any timber?

A. If we made the purchase, if the proposal

would have been accepted and liquidated the pool-

ing agreement I would have owed for 14 million

feet.

Q. Now, Exhibit 1 is the letter of September

12th, 1958, addressed to you by Tom Gallagher and

signed by you, is that right, sir? A. Yes, sir.

Q. In that letter it states, page 2, paragraph 2

:

"Your company owes Arizona Timber Company ap-

proximately 14 million feet of srtumpage," doesn't

it? A. Yes, sir.

Q. That statement was dictated in your pres-

ence, isn't that right? A. Yes, sir.
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Q. You did not make any objection to that state-

ment when Tom dictated it, did you? [719]

A. I owed him for 14 million feet of timber.

Q. Did you make any objection to that state-

ment when Tom Gallagher dictated it in your pres-

ence? A. No, sir.

Q. Are you saying now that statement is not

correct ?

Mr. Moore: We object to that, if your Honor
please, as calling for a legal conclusion.

The Court: He may answer.

Mr. Moore: We offered to show this operation

and how they treated it and what was considered

and going back to that time has been excluded.

The Court: No, this is cross examination. He
may answer as to whether he is saying that is an

incorrect statement now or not.

A. May I hear the question, please?

Q. (By Mr. Romley) : Are you saying now, Mr.

Liberman, this statement I just read to you from

Exhibit 1 to the effect that your company owes

Gallagher 14 million feet of timber is not correct?

A. It's correct.

Q. It is correct?

A. The statement in the letter is correct.

Q. Well, I know the statement is there, sir. I

am trying to find out if you agree with that state-

ment. A. I signed the letter. [720]

Q. Then you do agree with the statement?

A. Yes, sir.
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Q. Then you did owe on September 12th, 1958,

Gallagher for 14 million feet of timber, didn't you ?

A. Yes, sir.

Q. Now, between that date and November 30th,

when the computations were made, you had cut an

additional 4 million odd feet, isn't that right and

taken that much? A. Yes, sir.

Q. So as of November 30, 1958, you owed Gal-

lagher for 18,852,000 feet of Pondersosa pine, is that

right, sir?

Mr. Moore: We object to this, if your Honor
please, as calling for a legal conclusion, because

the letter was based upon the negotiations they had

at that time and the ultimate situation was based

upon the negotiations they had later. And to ask

him whether he legally owed sometime after Sep-

tember

The Court : No, I am not concerned as to whether

he legally owed, but his own feeling about it. He
may answer that. He is being asked whether, not

to pass on the legal aspect of it, whether he felt he

owed so many million feet at a certain date. That

is the way he may answer it.

A. We liquidated the pooling agreement and I

owed him for the timber I have received lumber for.

Q. (By Mr. Romley) : Between September 12

and November 30, 1958, [721] you had cut and re-

ceived timber for which Gallagher paid the stump-

age, the difference between the approximately 14

million feet and this figure of 18,852,000, is that

right?



George E. blagel, et al. 889

(Testimony of Maurice Liberman.)

A. Would you state your question again?

Q. Between the dates of September 12th and No-

vember 30th you told us that you continued to cut

timber? A. Yes, sir.

Q. You have told us on September 12th you

owed Gallagher for 14 million feet of timber, is that

right?

A. If the proposition of September 12th would

have gotten in effect.

Q. If it did not get in effect you still owed him

14 million feet of timber, didn't you?

A. No, sir.

Q. Did you say in your proposal you owed him

that? In this Exhibit 1 didn't you say you owed

him 14 million feet? A. Yes.

Mr. Moore: We object to that as argumentative.

The Court: The exhibit speaks for itself.

Q. (By Mr. Romley) : Now, I am not sure I

have it clear in my mind, sir, so I will ask you.

When you left Mrs. Nagel's office on September

20th, it was with the understanding that you would

return to Albuquerque and you would write up a

memorandum of the agreement, is that right? [722]

A. I will write up a written document which ex-

presses what our understanding was.

Q. That was to be merely evidence of the under-

standing or agreement that you had made in her

office, isn't that right?

Mr. Moore: We object to that, certainly calling

for a legal conclusion as to whether it is evidence
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or what it is. The witness stated he would prepare

an agreement in accordance with what they dis-

cussed.

The Court : He may answer as to what he under-

stands he was to do or what the instrument was to

be.

Q. (By Mr. Romley) : Is that right, sir?

A. I was to prepare a letter to express what we
agreed to, we discussed.

Q. Mr. Liberman, when you left Mrs. Nagel's

office, you had already reached an agreement, isn't

that right? A. We had an understanding.

Q. And the writing was merely evidence of the

agreement, your letter of September 23rd, is that

right?

Mr. Moore: That is a legal conclusion, we object

to that.

The Court: The objection is sustained to that.

Q. (By Mr. Romley) : With regard to the first

part of that question, sir, at page 129 of your depo-

sition, commencing at line 2: [723]

"Question: During the course of that conversa-

tion you reached an agreement?

"Answer : This was the conclusion of our confer-

ence.

"Question: All right. In the course of that con-

ference of September 20th in Mrs. Nagel's office you

and Mrs. Nagel on behalf of your respective com-

panies reached an oral agreement with regard to the

purchase of the Gallagher properties, that is right,

isn't it?
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"Answer: With regard to an agreement to par-

ticipate if either of us would get a proposal from

Gallagher that we had a right to participate: in the

purchase of it.

"Question: Well, you did reach an agreement

there on that day?

"Answer: That's right."

Did you make those answers to those questions?

A. Yes, sir.

Q. "Question : And it was at the conclusion you

said, in effect, when I get back to Albuquerque I

will write up that agreement in the form of a letter

and one of you can sign it in my office.

"Answer: That is correct."

Is that right, sir? A. Yes, sir.

Q. You already had an agreement then when

you left, hadn't you? [724]

Mr. Moore: We object to that as argumentative,

if the Court please.

The Court: That has been asked and answered.

Q. (By Mr. Romley) : At that time— I am still

speaking of near the conference in Mrs. Nagel's

office on the 20th—you had already received some

two days before your deal was off, hadn't you?

A. Yes, sir.

Q. Then you didn't consider at that time, Mr.

Liberman, that there was still any proposal pending

between you and Tom Oallagher?

A. I didn't hear you.
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Q. I say on September 20th in Mrs, NageTs of-

fice, you didn't consider there was a proposal pend-

ing with Tom Gallagher?

A. No. I received a phone call from Mr. Cav-

anaugh telling me that the deal was off.

Q. You felt there would have to be a completely

new proposal initiated and carried on to its conclu-

sion, is that right?

A. You are asking what I felt?

Q. Yes, sir.

A. I felt in my mind I still had the idea I can

renew the conversations that I had with Gallagher

and also the conversations with Mr. Kaplan. [725]

Q. I would like to get a more direct answer if

I can to this question, sir. Did you feel at that time

there would have to be a completely new proposal

initiated and carried on to its conclusion?

A. I can't answer your question with a yes or

no.

Q. Let's see if you were able to in the deposi-

tion, sir. Page 134—page 135:

Mr. Moore : Which page ?

Mr. Romley : 135, lines 3 to 8

:

"Question: All right, you felt that there would

have to be a completely new proposal initiated and

carried on to its conclusion, is that right?"

You said, "Well, all

"Question: Just answer me, please.

"Answer: That's right."
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Mr. Moore: I submit, if the Court please!

Mr. Romley: Let me finish, please.

Mr. Moore: Excuse me.

Q. (By Mr. Romley) : Did you make that an-

swer to that question? A. Yes, sir.

Mr. Moore: I submit, if the Court please, and

move to strike that from the record, that is not

impeachment, because the record itself shows the

witness was not permitted to answer the question

that was asked. [726]

Mr. Romley: I submit the record shows he was,

your Honor, and he did answer it directly.

The Court: It may stand.

Q. (By Mr. Romley) : When you left there on

the 20th of September, you were going to see Mr.

Gallagher to see if you could renew your conversa-

tion and get a new proposal from him, isn't that

right, sir? A. No, sir.

Q. Let's look at page 134 of your deposition.

Line 17, 134:

"Answer: I was to see Gallagher to see if I

could renew our conversations and get a new pro-

posal from him."

Did you make that statement? A. Yes, sir.

Q. Mr. Liberman, when you left that conference

on September 20th, did you know that the Nagel

company was not going to negotiate at that particu-

lar time any further? A. Yes, sir.

Q. Was it agreed or understood among you that

the Nagel company would remain in the background

and allow you alone to negotiate with Tom?



894 Maurice Liberman, et al. vs.

(Testimony of Maurice Liberman.)

A. They told me when we started the conversa-

tion that they are not going to buy it.

Q. That isn't my question, sir. I am trying to

find out if it was agreed or understood between
you they would remain [727] in the background and
that you alone would carry on negotiations with

Tom for the purchase of the plant and timber?

A. For the plant, yes.

Q. It was agreed then and understood between

you and Mrs. Nagel and Bob Jenkins that you
would negotiate alone with Tom for the purchase
of the plant, is that right?

A. That I would try to renew my conversations

with him.

Q. Your conversations looking toward obtain-

ing a new proposal for the purchase of the plant,

is that right? A. Yes, sir.

Q. And if you succeeded in doing that it was to

be for the joint benefit of yourself or your company
and the Nagel Company, isn't that right?

A. We had the right to participate in the pur-

chase.

Q. And the right was for both companies, is that

right? A. Yes, sir.

Q. You knew that any negotiations to be carried

on were to be done by you alone?

A. To get a proposal, yes.

Q. You felt you could do that at a. better price

than the Nagel s could, is that right, sir?

A. No, sir.
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Q. Was there a reason why you alone were to

carry on the negotiations?

A. Because they said, to start with they told us

they [728] didn't have the money, they didn't want

to buy it.

Q. Now, on September 20th, was there any dis-

cussion about the milling agreement you had with

Tom? A. No, sir.

0. Did you tell Mrs. Nagel and Bob what you

were paying to get your timber milled with Tom

Gallagher? A. Yes, sir.

Q. How did that come about if you didn't dis-

cuss the milling agreement?

A. It came about in our previous—somewhere

during the conversations. I asked Mrs. Nagel why

she was suspicious of us and wasn't—our relations

weren't to friendly, I had that impression. So she

enumerated several reasons for it, and one was that

we purchased lumber from them and we made

claims. The claims, we had reinspections and claims,

we were right. I answered her questions. The sec-

ond question, she told me why I bought some burned

timber from Gallagher and didn't buy from her. I

explained to her also that I wanted to buy some

burned timber from her and somehow it didn't get

to her because Gallagher was in between. He was

relaying the message to Mrs. Nagel. Another ques-

tion was that the milling contract that I made with

Gallagher, I paid Gallagher $3 and offered to her—

this was with reference to the '56 conversation—and
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that I offered to her $2. I told her, "I offered to

you at $2, you didn't have the equipment [729]

to handle it." And our conversation ended in a

negative form. And that was all that was men-

tioned. [730]

Q. Did you tell her that you were paying Tom
three dollars a thousand for profit, $75,000 a year

for general administrative expense and all costs of

milling your timber and $4.33 a thousand for de-

preciation? A. No, sir.

Q. Was that mentioned at all in your presence?

A. No, sir.

Q. Did you say to Mrs. Nagel or to Bob Jenkins

:

"Now if we buy this plant together we are going

to terminate this pooling agreement"?

A. No, sir.

Q. Was it your intention then that if the pool-

ing agreement were not terminated that the timber

which is the subject of that pooling agreement

would be milled through this Arizona Timber plant ?

A. I don't understand your question, Mr. Rom-
ley.

Q. Was it your intention, Mr. Liberman, on

September 20th, 1958, that the timber involved in

the pooling agreement would be milled through the

Arizona Timber plant?

Mr. Moore: We object to that, if your Honor

please, because the witness has heretofore answered

many times that there was no agreement or dis-

cussion with reference to the operation of this mill

or what timber would be used or how it would be
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acquired, and the multitude of things that would

be necessary to work out an arrangement for a con-

tinued operation. [731]

The Court: No, he may state as to what his in-

tention was, if he had one.

A. May I hear the question?

(Whereupon, the pending question was read

by the reporter.)

A. No, sir.

Q. (By Mr. Romley) : Where were you going

to mill it?

A. We haven't—we haven't.—if we were to pur-

chase, if we had to make a purchase, if we had a

proposition, if we made a purchase we had to dis-

cuss with Gallagher to liquidate the pooling agree-

ment.

Q. What was your intention as to where you

were going to mill it if you purchased the Arizona

Timber plant?

A. Well, we had to make an agreement with

Mrs. Nagel, discuss with Mrs. Nagel how we were

going to handle the thing.

Q. You are not answering my question.

Mr. Moore: I submit he is answering it, your

Honor.

The Court: It may stand.

Mr. Moore: I'm not objecting to the answer, but

I am submitting that he has answered the ques-

tion.
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Q. (By Mr. Romley) : Well, your intention was
that Mrs. Nagel and you would have the right to

participate in the purchase on a 50-50 basis, isn't

that right?

A. Yes, that we would write up an agreement
that if we had a proposition, we had the right to

participate in the [732] purchase on a 50-50 basis.

Q. 50-50 basis? A. That's right.

Q. And if you did participate on the 50-50 basis

then your intention was that the Nagel Company
and Duke City would operate it on a 50-50 basis,

isn't that right, sir?

A. We haven't discussed my operation, we
haven't discussed anything.

Q. Well, whether you have discussed it not, did

you have any intention with regard

A. No, sir, I didn't have any ideas. We had to

get together and discuss and decide who was buy-
ing, how it's going to be bought, whose timber is

going to be cut, where it's going to be cut. We had
no discussion whatsoever, Mr. Romley.

Q, Well, did you have any intentions along those

lines, sir?

Mr. Moore: We object to that as immaterial,

your Honor. The witness has answered that.

The Court : Well, he may answer.

Q. (By Mr. Romley) : Did you have any inten-

tions along those lines?

A. I don't understand what you mean by in-

tentions.



George H. Nagel, et ah 899

(Testimony of Maurice Liberman.)

Q. Let me rephrase it : Did you have any inten-

tions in the event the two of you participated in

the purchase as to what you were going to do with

this timber? [733]

A. We had to sit down and work out the com-

plete agreement, Mr. Romley. We didn't have any-

thing, we haven't discussed anything.

The Court: No, it isn't a question of what "we

had," but what did you, did you have any inten-

tions as to what would happen, you, yourself, not

"we." That's what counsel is asking you.

A. I didn't have any idea as to what we were

going to discuss and how we were, going to work

out.

Q. (By Mr. Romley) : I'm not asking you if

you had any ideas what we are going to discuss,

I'm asking you if you had any ideas where you were

going to mill this timber or that you were going

to mill this timber through the Arizona Timber

plant ?

Mr. Moore: I submit he has answered.

The Court: I think he has answered.

Q. (By Mr. Romley) : Will you tell us just

what you meant in the use of the term the 50-50

basis, that if you acquired this plant that you

would operate it on a 50-50 basis?

A. We didn't discuss operation, Mr. Romley.

Q. Well, were you just going to own it on a

50-50 basis?

A. All we have agreed to is to purchase the mill

on a 50-50 basis if we had the proposal.
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Q. At that time you contemplated that it would
be operated as a going concern to make profits,

didn't you? [734]

A. No, sir.

Q. Well, let me read your deposition again, sir,

on page 352, line 2

:

"Question: Now, Mr. Liberman, when you were

talking about Mrs. Nagel and Bob Jenkins in the

Nagel Lumber Company office on September 20th,

1958, you were contemplating at that time acquiring

on a 50-50 basis, if a deal could be negotiated, a

going business, isn't that right, a going business be-

ing that of the Arizona Timber or Arizona Timber

and Lumber Company? "Answer: Yes.

"Question: And you were contemplating or pre-

suming at least that that business would and could

be operated by the new owners, you and the Nagels,

at a profit, isn't that right?

"Answer: I expected it, yes.

"Question: You expected it to, both of you did?

"Answer: Yes."

Did you make those answers to those questions ?

A. Yes, sir.

Q. Now, in that same conference I believe you

say there was some mention made of money and

the inability, as you term it, of the Nagels to get

enough money to buy the mill themselves, is that

right, sir? A. Yes, sir.

Q. Now, did Mrs. Nagel or Bob Jenkins say, in

the course of the conference, that if you did work
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out an arrangement for [735] the purchase of the

Gallagher properties that they would need some
time to raise their part of the money?

A. Will you restate the question?

Q. Did Mrs. Nagel or Bob Jenkins say, in the

course of that conference, that if you did work out

an arrangement for the purchase of the Gallagher

properties that they would need some time to raise

their part of the money?

A. They mentioned something that they—if we
had a proposition and a purchase would have made
by both of us, that they may need some money at

that time. And I told them that I would help them.

Q. Did they say that they would need some time

to raise their part of the money?

A. It's possible, I don't remember.

The Court: Pardon me, Mr. Romley, it's 12

o'clock. We will recess until 1:30.

(Whereupon, a recess was taken from ap-

proximately 12:00 o'clock noon until 1:30

o'clock p.m.) [736]
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May 10, 1960, 1:30 O'Clock P.M.

MAURICE LIBERMAN
resumed the witness stand, and testified further as

follows

:

Cross Examination—(Continued)

Q. (By Mr. Romley) : Mr. Liberman, with re-

gard to the April 30th day, I believe we were there

when we recessed this morning. Did Mrs. Nagel or

Bob Jenkins say in the course of the conference

in her office on September 20th that if you did work

out an arrangement for the purchase of the Galla-

gher property they would need some time to raise

their part of the money?

A. Would you repeat the question?

(The last question was read.)

A. Yes.

Q. Did they tell you how long they needed?

A. No.

Q. Did you ask? A. No.

Q. Were you willing to go ahead on the deal

even though you knew they would need some time

to get their part of the money together?

A. Yes. [737]

Q. There was mention about liquidating inven-

tories in the spring?

A. There was a mention in the conversation we

had before about liquidating of inventories.
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Q. That is on September 20?

A. Yes, sir.

Q. You were willing to give them some time to

get their money together?

A. Yes. I told them I would help them.

Q. Told them you would help them if they

needed money?

A. If we had a purchase and we went into the

purchase and they needed some help I was willing

to give them some help.

Q. Was there a specific agreement as to how
long they would have to raise the money?

Mr. Moore: We object to that as calling for a

conclusion.

The Court: He may answer.

A. No, sir.

Q. (By Mr. Romley) : Was it left then they

could have a reasonable period of time to get their

money together after the purchase was made?

A. No, sir.

Q. Let's go to your deposition, sir, page 140,

lines 3 to 8 : [738]

"Question: Was that left up in the air then

that they could have a reasonable period of time

to get their money together after the purchase was

made?"

You asked that the question be read to you and

it was and you answered:

"Answer: Yes."

Did you make that answer to that question?

A. Yes.
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Q. Here today just a moment ago you answered
the same question no?

Mr. Moore: We object to that as argumentative,

if the Court please.

The Court: Objection sustained.

Q. (By Mr. Romley) : Now, was there anything
said in the September 20 meeting with regard to

the option continuing beyond April 30?

A. No, sir.

Q. The only mention made with regard to the

length of the time the option would continue was
to April 30th of 1959, is that right?

A. Yes, sir.

Q. After you returned to Albuquerque you pre-

pared the letter agreement of September 23rd, did

you not? A. Yes, sir.

Q. You did that without talking to Mrs. Nagel

or Mr. Jenkins? [739] A. Correct,

Q. You did talk to your brother?

A. Yes, sir.

Q. Joe Grevey. And you and your brother de-

cided you wanted to write up the memorandum
or the letter in a little different language than had

been mentioned on September 20th, isn't that right,

sir? A. No, sir.

Q. You did write it up in different language,

did you not ? A. Yes, sir.

Q. In other words, you added something to that

agreement that was not even discussed between you

and Mrs. Nagel and Mr. Jenkins?

A. Yes, sir.
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Q. And it never was discussed with them, was

it, this change you made? A. No, sir.

Q. That's correct, isn't it?

A. That's correct.

Q. Was that because you and your brother Joe

decided that that change should be made?

A. Yes, sir.

Q. When Bob came in I believe you said it was

around 9:30 on the morning of the 23rd? [740]

A. Yes, sir.

Q. You didn't discuss the agreement with him,

did you ? A. No, sir.

Q. You handed it to him, it had already been

prepared, I take it? A. Yes, sir.

Q. You dictated it to your secretary?

A. Yes, sir.

Q. You went over it with your brother Joe?

A. Yes, sir.

Q. You agreed this was okay from your side?

A. That this was the agreement that we had.

Q. You made at least one change in the agree-

ment that you didn't have, isn't that right?

A. Yes, sir.

Q. You and your brother Joe agreed this was the

agreement you wanted from your side?

A. This was the agreement we had written up.

Q. This was the agreement you wrote up. Then

when Bob came in, after the good mornings you

handed it to him and said, "Bob, here is the agree-

ment I wrote up," words to that effect?

A. Yes, sir.
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Q. There was no discussion, Bob signed it, is

that right? A. Yes, sir. [741]

Q. Then how long was Bob there, do you re-

member ?

A. I don't remember exactly, but I will say

maybe 15 or 20 minutes.

Q. Did you during any part of that 15 or 20

minutes discuss the language in that agreement at

all? A. No, sir.

Q. When he left it was with the understanding

he was to go and see Tom Gallagher?

A. Yes, sir.

Q. You told him at that time not to say any-

thing to Tom Gallagher about your deal with the

Nagels, isn't that right? A. That is correct.

Q. Did you have any discussion with Bob re-

garding what he was to say to Gallagher?

A. No, sir.

Q. Did the three of you, Mrs. Nagel, Bob and

yourself, agree that Bob Jenkins would go and tell

Gallagher that the Nagel Company was not going

to exercise its right of first refusal, in order to pave

the way for you to renew negotiations with Galla-

gher as soon as you could get hold of him?

A. No, sir.

Q. Page 133, lines 7 to 13, remember my asking

you these questions or this question and you giving

this answer:
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"Question: All right then, the three of you then,

Mrs. Nagel and Bob Jenkins in that conference in

her office on [742] September 20 agreed Bob Jen-

kins would go and tell Gallagher that the Nagel

company was not going to exercise its right of first

refusal, is that right ?

"Answer : That's right.

"Question: And it was agreed at that time that

would be done in order to pave the way for you to

renew negotiations with Tom Gallagher, is that

right? "Answer: To renew, yes."

Did you make those answers to those questions?

A. Yes, sir.

Q. Under oath ? A. Yes, sir.

Q. You say Bob called you the next day from

Winslow? A. Yes, sir.

Q. He told you of his talk with Tom?
A. Yes, sir.

Q. Did he tell you what Tom said?

A. No, sir.

Q. Didn't tell you anything about what Tom had

said?

A. He said that Tom made him another propo-

sition.

Q. Did he tell you what that other proposition

was? A. To sell him just the mill.

Q. And Bob told you he wasn't interested in

buying just the mill, didn't he?

A. He said he told Tom he was not [743] in-

terested.
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Q. Did you know that Bob and Mrs. Nag-el were
not interested in buying just the mill?

Mr. Moore: I object to that, I don't believe the

witness could answer what somebody else knew or

what they were interested in.

The Court: He may answer.

Q. (By Mr. Romley) : Did you know that neither

Bob nor Mrs. Nagel were interested in buying just

the mill ? A. I didn't know.

Q. In that same telephone conversation he re-

ferred to the fact that there had been an agree-

ment with regard to a seven-year period after which

they could buy the mill, is that right, sir?

A. No, sir.

Mr. Moore: We object to that as not correctly

stating the facts, that there was an agreement.

The Court.: I believe the agreement is in evi-

dence.

Mr. Moore: It isn't an agreement. The letter is

in evidence, the offer, but it was never accepted.

The Court: The letter.

Q. (By Mr. Romley) : Let me reach it this way,

Mr. Liberman. In the September 20th conference

was there any reference about your selling one-half

of the mill after the seven-year period?

A. Not one-half. [744]

Q. Was there any talk at all about selling the

mill after the first seven years of operation?

A. Yes, sir.
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Q. Did you initiate that or did Mrs. Nagel or

Bob?

A. I just, during the conversation I just made a

statement.

Q. What statement did you make?

A. That I would be willing to sell the mill after

seven years.

Q. You volunteered that, did you?

A. Yes, sir.

Q. And they said: That's fine, we would like to

buy it? A. No.

Q. What did they say?

A. I don't recollect their answer. [745]

Q. Is that substantially all that was said about

the seven-year matter? A. Yes.

Q. And you say that you were not going to sell

them one-half interest but the whole mill at the end

of seven years, is that right?

A. There was no question about half or the

whole thing. I just said that after seven years I

would be willing to sell the mill.

Q. Mr. Liberman, at that time you were talking

about buying the mill together, weren't you, on a

50-50 basis? A. Yes, sir.

Q. And at that time if that plan worked out at

the end of seven years you'd have only owned a

half interest in the mill, is that right, sir?

A. Yes, sir.

Q. And that's all you would have had to sell

them at the end of seven years if those plans work

out? A. Yes, sir.
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Q. So when you left the Nagel office on the 20th

was it agreed or understood between you that you

would put that in the letter of September 23rd?

A. No, sir.

Q. • But Bob called you on the 24th and said,

"Maurice, this isn't in here, will you please give

us a letter confirming it"?" [746] A. No, sir.

Q. He didn't call you and tell you that?

A. He called me but that's not the way he put

it to me.

Q. What did he say?

A. He asked me if I was willing to confirm the

statement that I made during the 20th, during our

conversation.

Q. And do you remember what statement you

made on the 20th? A. Yes, sir.

Q. And did you intend by this letter of Septem-

ber 24th to make a firm obligation on your part to

sell the mill at the end of the seven-year period?

A. I wanted to make a mutual obligation.

Q. Well, did you intend to make a mutual obli-

gation where you firmly committed yourself to sell

and Mrs. Nagel firmly committed herself to buy?

A. Yes, sir.

Q. And that was the purpose of this letter of

September 24th, is that right? A. Yes, sir.

Q. And was that the only purpose of that agree-

ment so far as you know? A. Yes, sir.

Q. And was that agreement to apply only if they

came in [747] and bought half of it with you or

was it to apply if you bought it alone?
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A. That statement was made when we were dis-

cussing the purchase of Duke City for themselves

the mill. In other words, in the beginning of our

conversation when we talked mergers and then we

got to talk about Duke City buying the mill 100

percent by themselves and that's where the state-

ment, that statement was made.

Q. Well, now, let me see if we can clarify this:

Did you mean by this exhibit dated September 24th

that if Duke City alone bought the mill, that Nagel

would have the right at the end of seven years to

purchase if they accepted that agreement?

A. When I have written the letter we already

made another agreement, we made an agreement to

buy the mill together.

Q. All right. So that if you had bought the mill

together and only in that event would they have

had the right to buy at the end of seven years, is

that right? A. That's right.

Q. Now, I think you said that on October the

8th you saw Tom Gallagher for the first time after

the 12th of September? A. Yes, sir.

Q. And you hadn't seen Bob Jenkins or Mrs.

Nagel—Mrs. Nagel after the 20th and Bob after

the 23rd of September and prior to October 8th, is

that right? A. That's right. [748]

Q. Then you started some negotiations with Gal-

lagher, did you not? A. No, sir.

Q. Were there negotiations with Gallagher?

A. When?

Q. On October 8th? A. No, sir.
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Q. On October 9th? A. Yes.

Q. All right, where did those negotiations take

place? A. In his apartment.

Q. In his apartment? A. Yes, sir.

Q. Did he call you there? A. Yes,

Q. Did those negotiations concern the sale of the

plant and timber in Winslow ?

A. They concerned the—all of G-allagher's prop-

erties.

Q. On October 9th did Tom Grailagher make a

proposal to you whereby he and you would pur-

chase the Grallagher properties described in the com-

plaint here in Arizona together on a 50-50 basis?

A. Yes, sir.

Q. Did you accept that proposal?

A. He didn't make a proposal, we discussed

it. [749]

Q. I thought you just told me that he did make
a proposal.

A. There was question, there was a question

about we started to discuss purchasing all of the

properties together on a 50-50 basis.

Q. Well, let me go back then so that I have

your answer clearly, sir.

Did Tom Grallagher, on October 9th, 1958, make
a proposal whereby he and you would purchase the

Gallagher properties described in the complaint here

in Arizona A. No, sir.

Q. together on a 50-50 basis?

A. No, sir.
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Q. And isn't it a fact that you accepted that

proposal ? A. No, sir.

Q. Page 347 of the deposition, at line 14 on

page 347 and continuing over to page 348, line 14:

"Question : And in that same meeting at a later

stage you made a proposal to Tom Gallagher that

you and he buy the Gallagher properties described

in the complaint, namely the properties there at

Winslow and the timber on a 50-50 basis, didn't

you?

"Answer: I say I don't remember if I made the

proposition, it's possible that Tom made it to me.

"Question: What is your recollection, did you

make it [750] or he?

"Answer: I don't recollect who made the sug-

gestion.

"Question: If he made it to you wouldn't you

have accepted it? "Answer: Yes.

"Question: Did you accept it?

"Answer: Yes.

"Question: All right. Now, Tom Gallagher, you

say, made a proposal whereby you and he would

purchase the Gallagher properties described in the

complaint here in Arizona together on a 50-50 basis ?

"Answer: Yes.

"Question: And that was made, you say, on

October 9th, 1958, is that right?

"Answer: Yes, sir.

"Question: And you say you accepted that pro-

posal ? "Answer : Yes."
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Was that yonr testimony ?

A. Yes.

Q. That was under oath ? A. Yes, sir.

Q. Now, at that time you were already com-

mitted to Mrs. Nagel, weren't you?

A. Yes, sir.

Q. How was she going to come in on this deal if

you made [751] a new one with Tom Gallagher?

A. I would have submitted the proposal to her.

Q. And let her in on the half that you would

have gotten, is that it?

A. Let her in on the terms of our agreement.

Q. Well, 50-50 with you on the 50-50 you had

with Tom, is that right? A. That's right.

Q. And did you understand that was in accord-

ance with your agreement or understanding on Sep-

tember 20th and the letter of September 23rd?

A. No, sir.

Q. If it wasn't in accordance with that under-

standing then ? A. No, sir.

Q. But you were going to do it anyway, let her

in on it?

A. Well, we were just discussing propositions,

Mr. Romley.

Q. No, that isn't my question, sir.

I'm trying to find out if you yourself consid-

ered that, under your understanding with Mrs.

Nagel and Bob on September 20th, and under your

understanding of the agreement dated September
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23rd, that you would have been obligated to submit

this matter to Mrs. Nagel if you and Tom had con-

cluded your deal to acquire the Gallagher proper-

ties on a 50-50 basis?

A. I would have had to submit to her. [752]

Q. You would have had to submit to her?

A. That's right.

Q. Under your agreement with her?

A. That's right.

Q. Is that right? A. That's correct.

Q. And she then would have had a right to

come in on the 50 percent you would have gotten

so that you and she would have had 25 percent

each and Tom 50 percent, is that right?

A. Well, we had to discuss it. I don't know

what—I would have submitted to her the proposal,

the best thing I got from Gallagher.

Q. Okay. Now before that time, though, you al-

ready accepted Tom's proposal and then you were

going to submit it to her after that, isn't that right?

A. No.

Mr. Moore: We object to that, if your Honor

please, it's argumentative and he takes one answer

out of context in a deposition and doesn't give the

witness a chance to explain, and he excluded on—

and has objected to this evidence when I tried to

offer all those negotiations.

The Court: No, he may answer this question.

The Witness: Would you please read the ques-

tion?
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The Court : I'm confused myself.

(Whereupon, the pending question was read

by the reporter.) [753]

A. Well, it was a proposal. There were conver-

sations and we were negotiating, I wouldn't say it

was a proposal and I wouldn't say that I accepted

it. He said he would consider it and will submit
it to the group that he was interested and will give

me an answer later.

Q. But in any event you considered, as you said

in the deposition when I read to you a while ago,

that Tom had made you a proposal to go in with

you on a 50-50 basis on the purchase of the Galla-

gher properties in Arizona?

A. I don't know if he made the proposal or I

made the proposal. We had some—we had discus-

sions and I can't remember if he made the proposal

or I made the proposal. I asked him if he would

consider to go in with me on a 50-50 basis.

Q. That came up as a result of your asking him?

A. I don't remember, Mr. Romley.

Q. Didn't you just tell me that you made the

suggestion to him if he would consider going in with

you on a 50-50 basis?

A. Well, I couldn't— don't remember saying

what—the exact words, what happened there. But

we originally, we talked about a 50-50 purchase of

all the properties and then the conversation drifted

to a 50-50 proposition on the Winslow [754] prop-

erties.
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Q. And you either told him that you would go

in with him on a 50-50 basis on the- Gallagher prop-

erties in Winslow or he told you and you accepted,

one or the other is true, is that right.

A. That's right.

Q. Now, you did that without first consulting

Mrs. Nagel ? A. That's correct.

Q. And you intended, if that deal were consum-

i mated, to submit it later to Mrs. Nagel and let her

come in on it?

A. That's right, discuss it with her. I didn't

know what we were going to do. I wanted—I felt

that I had obligation and I wanted to submit it to

her and discuss it with her.

Q. And that was the obligation that you said

\ you felt you had under your September 20th and

5 September 23rd? A. September 23rd, yes.

Q. Now, you went to New York on the 12th of

October? A. Yes, sir.

Q. I think you said that Mr. Rosenthal met you

at the airport? A. Yes, sir.

Q. I'm not sure that the record discloses who

Mr. Rosenthal is, what is his connection with the

transaction? A. He is our advisor.

Q. He is your business advisor?

A. Yes, sir. [755]

Q. And your accountant?

A. Well, not accountant, I wouldn't say that he

is our accountant?



918 Maurice Liberman, et al. vs.

(Testimony of Maurice Liberman.)

Q. He lives in New York City?

A. Yes, sir.

Q. How long has he been your advisor?

A. Since '43.

Q. Did you call him and arrange for him to meet

you at the airport? A. I would say so.

Q. And what was it you wanted to discuss with

him?

A. I just wanted to discuss with him all our

current affairs. When I am in New York we

Q. You mean your affairs outside of this pro-

posed purchase?

A. That's right, all of our business. We review

all of our state of our business.

Q. Did you tell him at that time that you had

an agreement with Mrs, Nagel with regard to the

contemplated purchase of the Gallagher properties?

A. I don't know when I told him about it, but

I told him during my stay in New York.

Q. One of your purposes in going to New York

was to see if you could negotiate directly with either

A. I. Kaplan or Jack Kaplan for the purchase of

those properties ? [756]

A. Well, yes, it was one of the purposes. My

main purpose was going over there to clear up my—
the name calling that Gallagher called me before

the Kaplans, they were my friends and I wanted

to straighten out things.

Q. One of your purposes was to try to buy the

properties'?



George H. Nagel, et al. 919

.(Testimony of Maurice Liberman.)

A. It would have been. First I had to clear up
the matter of the wires and calling me blackmailer

and so forth, I couldn't talk business with them.

Q. Whether you had to do that or not, one of

your main purposes was to see if you could buy the

Gallagher properties, is that right?

A. Yes, sir.

Q. Now, at that time there was no definite pro-

posal pending, was there?

A. There was still in my mind the proposal of

September the 12th.

Q. But you say Tom Cavanaugh told you that

Gallagher said it was off, isn't that right?

A. Yes, sir.

Q. And Tom Gallagher, when you met him on

the 8th or 9th of October, still told you that that

deal was off, didn't he? A. Yes, sir.

Q. So when you went back to New York you

were going—was one of your purposes now to try

to work out a new proposal for the purchase of the

properties, the Gallagher properties? [757]

A. I didn't know if it was a new proposal, I

wanted to talk to the Kaplans about the 12th of

September proposal.

Q. Well, you wanted to talk to them about the

September 12th proposal and try to buy them on

that basis? A. Yes, sir.

Q. And if you couldn't on that basis, then you

wanted to see if you couldn't buy them on some

other basis that was agreeable, is that right?
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A. Mr. Romley, when I went there I didn't have

any preconceived, I didn't know even that I was

going to buy the property in that trip.

Q. Didn't you tell us it was one of your pur-

poses, one of your main purposes in going there

was to see if you couldn't buy the Gallagher prop-

erties ?

A. It was one of my purposes to see, to talk

to them about the September 12th proposal.

Q. To see if you could buy it on that basis?

A. To ask them why, what happened.

Q. To see if you could buy it on that basis?

A. Yes, sir.

Q. All right. And then if you couldn't buy it on

that basis you were going to see if you could nego-

tiate on some other basis that was satisfactory, is

that right? A. Yes, sir.

Q. Now, when you went there with these ideas

in mind that [758] you have related here this after-

noon, you also had in mind, did you not, that if

you were to make such a deal that Mrs. Nagel would

have the right to acquire a one-half interest in it

under your September 23rd letter, is that right?

A. If I had a proposal, yes, if I would get a

proposal for them I would submit it to her.

Q. Now, you felt then, when you arrived in New

York on the 12th of October, that whatever deal

you worked out with Kaplans and Gallagher for

the purchase of the Gallagher properties was a deal
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in which Mrs. Nagel would have the right to par-

ticipate to the extent of acquiring a one-half inter-

est, is that right? A. Yes, sir.

Q. And of course that deal that you were talk-

ing about then was plant and timber, wasn't it?

A. To them when I talked to them?

Q. Yes. A. Yes.

Q. And you were then prepared to negotiate a

deal for plant and timber and allow Mrs. Nagel to

come in on that on a 50-50 basis, isn't that right?

A. I would have reported to Mrs. Nagel and

asked—then I asked her also to come out to discuss

with her what kind

Q. Let's get it one at a time, sir. Read him the

question, please. [759]

(Thereupon, the pending question was read

by the reporter.)

A. Yes, sir. [760]

Q. So we have the question of plant and timber

straightened out once and for all, have we?

A. No, sir.

Mr. Moore: I object to that, if the Court please,

as argumentative.

The Court: The objection is sustained.

Q. (By Mr. Romley) : Now, you started your

negotiations, I believe on either the 14th or 15th

of October, right?

A. T had seen the Kaplans the 14th.

Q. When did you start your negotiations?

A. The 15th.
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Q. And you talked to A. I. Kaplan on the 14th?

A. Yes, sir.

Q. He told you the contemplated purchase would

have to be discussed with Tom Gallagher and with

his brother Jack Kaplan, is that right?

A. Yes.

Q. And Tom Gallagher was not in New York?

A. No, sir.

Q. Tom was called and he flew to New York to

take part in these negotiations, is that right?

A. I don't know.

Q. Did he fly to New York?

A. I don't know.

Q. Did he go to New York? [761]

A. I saw him the next day.

Q. Well, he wasn't there on the 14th, was he?

A. No, sir.

Mr. Moore: Your Honor, I don't know—New
York is a big place. This witness wouldn't know

whether a man was in New York or not.

The Court: Better limit it to Kaplan.

Q. (By Mr. Romley) : Did Mr. Kaplan say to

you it would be necessary for Tom to come out

from Albuquerque to take part in those negotia-

tions? A. No.

Q. But the next day or next evening, rather, at

the Jack Kaplan home Tom Gallagher was there?

A. Yes, sir.

Q. You had been negotiating most of that day

of the 15th in your room with Jack Kaplan?

A. Yes, sir.
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Q. Did Jack tell you that Tom was coming out?

A. He told me that he was expecting him.

Q. That he was expecting Tom Gallagher to get

there for the negotiations'?

A. He didn't say for the negotiations, he told

me he expected him.

Q. And when the conference broke up on the

afternoon, I assume the afternoon of the 15th, is

that right? [762]

A. Around four or five o'clock.

Q. Late afternoon on the 15th, you made ar-

rangements to meet at Jack Kaplan's home?
A. No, sir.

Q. Were any arrangements made with regard

to a further conference?

A. Mr. Kaplan called me later and asked me to

come over to his apartment.

Q. When he left did he ask you to stand by for

a possible later meeting? A. I don't recall.

Q. And when he called you and asked you to

come over to his home for a conference, did he tell

you that Tom Gallagher was there?

A. I don't think so.

Q. You got there around eight o'clock or there-

abouts ? A. Yes.

Q. Tom Gallagher and Bob Gallagher, I think

you say, were there at the Kaplan home?

A. We first got into a parlor and talked with

Jack Kaplan and I didn't know the Gallaghers

were there.
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Q. You later found out they were there?

A. Later he told us they were there and we went

into another room.

Q. Sometime between eight and nine o'clock you

got into [763] some serious negotiations regarding

this transaction? A. Yes, sir.

Q. Did all of you present take part in those

negotiations or was it limited to you and Jack Kap-

lan and Tom Gallagher?

A. No. First we discussed, Joe Rosenthal and

myself and Jack Kaplan, we discussed negotiations

and then Mr. Kaplan

Q. You, Joe Rosenthal and Kaplan alone?

A. Yes, sir.

Q. In Tom's absence? A. That is correct.

Q. That went on for a few minutes or half hour

or so ? A. Something like that.

Q. Did Kaplan say, "Tom is here, we will have

to talk to him too," words to that effect?

A. Something to that effect. I believe that at

that time we knew already that the Gallaghers were

there.

Q. Then for some several hours negotiations

were participated in by you and Joe Rosenthal,

Jack Kaplan and Tom Gallagher?

A. Tom Gallagher and Bob Gallagher.

Q. And Bob Gallagher too. That ended up about

two o'clock with a proposal to sell the plant and

timber, the Arizona properties, to Duke City, isn't

that right?
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A. It wasn't a proposal. We got a conclusion,

some kind [764] of understanding.

Q. Okay. The conference ended at about two

o'clock, at which time, by which time you had

agreed, subject to an acceptance by either party at

eleven o'clock that morning of the sale by Arizona

Timber Company of all of the Gallagher proper-

ties to Duke City—and when I say Gallagher prop-

erties, I mean plant and timber. Is that right, sir?

A. We didn't have an agreement, we had a tenta-

tive understanding with a price of $650,000 and

$17 for the timber, with the understanding that

either party had the right to give a final answer

at eleven o'clock.

Q. How far were you from the Essex House

when you left at two o'clock, left the Kaplan home?

A. It was not too far. In a cab I would say

eight to twelve minutes, something like that.

Q. Were you at your room shortly after two

o'clock, ten or fifteen minutes after two?

A. Yes, sir.

Q. Did you and Joe Rosenthal sit up and dis-

cuss the matter? A. No, sir.

Q. Went right to bed? A. Yes, sir.

Q. You felt at that time that this was a matter

that came under the agreement you had with Mrs.

[765] Nagel of September 20 or September 23rd,

is that right?

A. Will you please restate that?
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Q. Did you feel at that time around two or two-

nfteen on the morning of October 16 the under-

standing that had been reached at the Kaplan home

involving the sale of the plant and timber was one

in which Mrs. Nagel had a right to participate

under your September 20th or September 23rd

agreement ?

A. Yes. That was the reason I asked a delay to

eleven o'clock.

Q. There was no question hi your mind about

it then, was there? A. No, sir.

Q. You felt and had left it that by eleven o'clock

you would give Gallagher an answer if he wanted

it or he would give you an answer of some kind, is

that right? A. That is correct.

Q. What answer would he give you? What was

he to do by eleven o'clock?

A. Here is the thing what happened

Q. No. What was he to do by eleven o'clock, if

anything ?

A. He had to find out from me if I wanted to

accept the proposition.

Q. Is that all? A. Yes, sir. [766]

Q. The only thing was. it was left open for you

to accept or reject by eleven o'clock?

A. Yes, sir.

Q. Two o'clock in the morning under our stipu-

lation here it was then eleven o'clock in Winslow,

wasn't it? A. Yes, sir.
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Q. Why didn't you call Mrs, Nagel and talk to

her at eleven o'clock that night before you went to

bed and tell her about the proposal that you admit

you should have submitted to her?

A. I was tired.

Q. You were tired. Did you recognize if she

had to give you an answer right away that it was
something that would require some time or study

perhaps on her part, did you recognize that?

A. Yes, sir.

Q. Instead you waited until eleven o'clock on

the morning of the 16th before you called her?

Mr. Moore: We object to that as a misstatement

of the evidence.

Q. (By Mr. Romley) : Nine o'clock. Excuse me,

my error. You waited until nine o'clock to call her?

A. Yes, sir.

Q. By two hours later you had to accept or

reject? A. Yes, sir. [767]

Q. Did you make any notes of the first call you

made to Mrs. Nagel? A. No, sir.

Q. Are you sure? A. Yes, sir.

Q. Did you make any notes of the second call

you made to Mrs, Nagel? A. No, sir.

Q. Are you sure? A. Yes, sir.

Q. Do you remember your testimony at the depo-

sition with regard to notes? A. Yes, sir.

Q. Do you remember testifying that you did

make notes of both of those calls within, just within

thirty minutes after they were made?
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A. Yes, sir.

Mr. Moore: I think he said he thought he made
them. I don't know that he said he was positive,

and looks and finds he didn't.

Q. (By Mr. Romley) : On page 238 of your

deposition, line 9

:

"Question: Were any notes made by you during

the course of that conversation?

"Answer : Possibly. Not to my recollection. [768]

"Question: I mean did you write down on a

piece of paper anything that was said during the

time it was being said and while this conversation

was taking place?

"Answer: I made notes afterwards.

"Question: How long afterwards?

"Answer: Maybe half an hour or so.

"Question: Half an hour after the telephone call

had been completed, is that right?

"Answer: That's right.

"Question: Did you make those notes alone?

"Answer: What do you mean alone?

"Question: I mean did you make them alone or

someone assist you ?

"Answer: No, I made them alone."

Did you make those statements ?

A. Yes, sir.

Q. Now you say there are no such notes of the

first or second conversation?

A. I thought I made notes.

Q. Now you say there are none? A. Yes.
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Q. I believe an exhibit here in evidence, G- shows
that three telephone calls were made from New
York to Winslow, is that right, sir?

A. Yes, sir. [769]

Q. Do you remember calling the Arizona Tim-
ber Company office in Winslow on that day?

A. No, sir.

Q. Or clo you remember any call being made on

that day from your room at the Essex House to the

Arizona Timber Company office by you or by Mr.

Gallagher when he came there at eleven o'clock in

the morning? A. No, I don't remember.

Q. You don't remember? A. No.

Q. I hand you, sir, an exhibit marked Plaintiffs'

Exhibit 22 for identification. Is that a Thermofax

copy of a letter written by Mrs. Bishop on your

behalf to the Mountain States Telephone Company
on November 5, 1959? A. Yes.

Q. And the answer thereto by the company,

dated November, I think it is 12, I am not sure, is

that right, sir? A. Yes.

Q. Do you remember that on the second page of

this exhibit you only inquired about two telephone

calls to Winslow ?

Mr. Moore: Let me look at the exhibit, Mr.

Romley, before you start talking about what is in it.

Mr. Romley: The exhibit you gave me, Mr.

Moore.

We offer Plaintiffs' Exhibit 22 in evidence, your

Honor. [770]



930 Maurice Liberman, et al. vs.

(Testimony of Maurice Liberman.)

Mr. Moore: Your Honor, I don't see the materi-

ality of it. I don't think if it is offered for impeach-

ment, I don't think it impeaches the official bill that

was received.

The Court: It may be received.

(Plaintiffs' Exhibit 22 marked in evidence.)

Q. (By Mr. Romley) : The first call you made

on October 16th to Mrs. Nagel advised her that you

had negotiated a contract for the purchase of the

Gallagher properties and that you had to give an

answer by eleven o'clock, I think that is correct,

is it, sir? A. No, sir.

Q. Is that part of what you told her?

A. I told her that we got to an understanding

with Gallaghers, they wanted for the mill $650,000

and $17 for the timber.

Q. You told her about the timber because she

was going, she had a right to participate in the pur-

chase of the timber, isn't that right?

A. Mr. Romley, I don't know whether she had

a right or not. I wanted her in, I wanted her to

come in and I told her to come out to New York to

participate in the purchase, because I wanted her

in. I didn't consider if she had the right or didn't

have any rights. I told her that I wanted her.

Q. You actually wanted her in on this deal, is

that right? [771] A. Yes, sir.

Q. As badly as you want her out of the deal

now?
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Mr. Moore: We object to that, if your Honor
please, improper cross examination, argumentative.

The Court: Objection sustained.

Q. (By Mr. Romley) : Was there any particu-

lar reason why you wanted her in the deal?

A. We had an agreement and another reason is

I wanted her to participate because it was a finan-

cial burden to us and an obligation, very substan-

tial obligation and we wanted her to share in it.

Q. Did you consider it was a good deal for you,

I mean the purchase of the Gallagher properties

on those terms? A. I don't think so.

Q. You didn't think so? A. No.

Q. You went ahead and made a deal you didn't

think was a good, deal, is that what you are tell-

ing us?

A. It was a deal and I wanted to buy it, as far

as we were concerned, for our half, we wanted to

buy it.

Q. Did you consider it was a good deal or a bad

deal when you finally closed on it at eleven o'clock

that morning?

A. That is the conditions I could buy it. We
negotiated, I tried to get it at the previous terms,

and that is the best terms I could obtain. [772]

Q. Now, did you ever compute the amount of

timber that would go with that deal ?

A. You mean during our negotiations?

Q. Either during your negotiations or immedi-

ately before or after while back there in New York ?
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A. In New York in the evening at two o'clock

when we discussed the thing, Kaplan asked me to

pay him for the timber. We were liquidating our

pooling agreement and we got to discuss how much

timber I will owe him. In other words, we rescinded

our pooling agreement and we had to figure out how

much timber I got, how much lumber I got from

their holdings, from the timber they paid for.

Q. I see. And is that this 18,852,000 feet referred

to on Exhibit 9 under paragraph 3-A—let me show

you that, sir?

A. I suppose that is what it is.

Q. Here is Exhibit 9. You say there under para-

graph 3-A: Uncut, under existing—let's see. 2-B

it is, owed by Duke City 18,450,000 feet. Is that

the timber you are talking about that you owed

to Gallagher?

Mr. Moore: We object to the form of the ques-

tion, if your Honor please, that he owed Gallagher.

He said they wanted money for what he owed him.

That is a misstatement of the witness' testimony in

his last answer.

The Court: I believe he was talking about a

[773] conversation with Kaplan in New York.

Q. (By Mr. Romley) : Just keep that because

I will ask you several questions respecting Exhibit

9. In your conversations with Gallagher and Kap-

lan that night or early in the morning of the 16th,

you got around to talking about the timber, is that

right, sir? A. Yes, sir.
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Q. And one of the matters you talked about was
the amount of timber that you owed Gallagher un-

der the pooling agreement, is that right, sir?

A. We discussed about liquidating the pooling

agreement and terminating the pooling agreement

and I got lumber from timber that he paid for. In

other words, we went back as if we didn't have any

pooling agreement.

Q. In order to determine whether you owed him

anything and if so how much?

A. That's right.

Q. Now then, did you determine that night you

did owe him for something more than 14 million

feet of timber'?

A. We determined I owed him for timber. We
didn't determine any quantities.

Q. Was it later detemrined that you owed him

for 18,450,000 feet of pine timber?

A. Yes, sir.

Q. And that is this item 2-A owed by Duke City

[774] on Exhibit 9, is that right?

A. That is money I owed him, yes.

Q. Not the money, that is the timber, isn't it?

A. I owed him money for the lumber he gave me.

Q. Did you at that time also discuss the fact

that there were some Forest Service contracts un-

der which G-allaghers had the right to cut timber?

A. Yes, sir.
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Q. And was it understood in that conference

that if you accepted the proposal by eleven o'clock

in the morning you would get as a part of this deal

the uncut Forest Service timber? A. Yes, sir.

Q. Is that the 18,852,000 feet referred to in

paragraph 3-A?
A. I don't know as far as the amount, but I

would say

Q. That sounds right?

A. I don't remember the amount, but I would

say

Q. Then did you discuss also as a part of this

deal you would get certain timber that Gallagher

had under contract for Aztec with Southwest?

A. Some timber rights—yes.

Q. Is this item of 2-A, 15,235,000 that timber?

A. That's the timber, I don't remember the feet.

Q. The amounts? [775] A. Yes.

Q. You did discuss it and you were to get that

timber as part of this deal? A. Yes.

Q. For the Aztec you were to pay $17 a thou-

sand net log scale? A. Yes, sir.

Q. And for the Forest Service you were to pay

the original contract price on the Forest Service

timber, is that right?

A. We were to take over the contracts, that's

right.

Q. Did you at that time, sir, intend to run

through this mill, manufacture into lumber the un-

cut Aztec, under the Gallagher contract?

A. Yes.
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Q. And also the uncut Forest Service under the

Forest Service existing contracts? A. Yes.

Q. And also the 62,505,000 feet of timber under

your Aztec contract, which are items 1-A and 2-B ?

A. Yes.

Q. So it was your full intention then that all of

this existing timber that I have mentioned in 1-A,

2-A, 2-B and 3-A would be milled in this Arizona

Timber Company mill in Winslow?

A. It was the intention, I had to discuss with

[776] Mrs. Nagel and make a deal with her. I

didn't know yet what we were going to do. That

was the reason why I wanted to ask the eleven

o'clock delay and the reason why I called Mrs.

Nagel and wanted her to come to New York, be-

cause we had to discuss all the matters here. We
didn't have anything yet agreed to.

Q. You wanted to discuss all those things before

you gave Tom his answer ? A. That's correct.

Q. How could she have gotten there in two

hours ?

A. All I wanted from her was to tell me she

wanted to participate. [777]

Q. You say and if she'd told you she wanted to

participate that would—she'd have been in, is that

right? A. No, sir.

Q. Well, then, what more would she have had

to do?

A. Well, she would have had to come to New
York and for us to discuss all the matters before

we made the purchase.
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Q. Before you made the purchase?

A. Yes, sir.

Q. I thought you said you had to tell Gallagher

by 11 o'clock, two hours later whether you were

going to make the purchase or not?

A. Yes, sir.

Q. How were you going to tell him at 11 o'clock

if you were going to wait until she got there?

A. Well, suppose—if Mrs. Nagel would have told

me she wanted to participate, I would have told

—

and she would have come up to New York I would

have told the Gallaghers at 11 o'clock this is
—"this

purchase is going to be made, I have an agreement

with Mrs. Nagel and she is coming out and we

want to purchase it together. And I want some more

time to wait until she would get in and then we will

discuss that."

Q. I see. And then when she came there you

would have talked about terms for milling the tim-

ber, is that right?

A. We would have talked—we had to make an

agreement probably, we had a lot of things to talk

about. [778]

Q. And in the meantime Tom Gallagher and

Kaplan were supposed to wait and see?

A. They would have waited, I would have asked

them to wait.

Q. When you made that purchase at 11 o'clock

that morning, sir, did you anticipate that in addi-

tion to this already existing timber under contract,
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either Forest Service or Aztec or your own, that

there would be cut under future contracts with the

Forest Service any timber to be manufactured into

lumber through this mill ?

A. I haven't considered it, I haven't given any

consideration about it.

Q. You haven't even thought about it at all?

A. At that time I haven't considered anything

about future sales.

Q. How many times have you bought saw mills

in your life ?

A. Bought saw mills? If my recollection is cor-

rect the Winslow deal was the second one.

Q. Which one was the first?

A. Gallinas mill.

Q. At that time was there any private timber

involved? A. No, sir.

Q. How big an operation was that?

A. Oh, about eight, nine million feet.

Q. Is that a profitable operation ? [779]

A. Yes, sir.

Q. That's less than the ten or twelve million

feet that we were talking about milling in the last

five or six years in this mill, isn't it ?

A. Yes, sir.

Q. Now, when you bought the Gallinas mill was

there some Forest Service timber already under

contract? A. Yes, sir.

Q. Were you at that time acquainted with the

practice of the Forest Service to put up timber for

sales that supplied the Gallinas mill ?



938 Maurice Liberman, et ah vs.

(Testimony of Maurice Liberman.)

A. Yes, sir.

Q. Did you anticipate in connection with that

transaction that you would run through the Grallinas

mill not only the timber under existing contract but

also timber that would be put up for sale in the

future by the Forest Service? A. No, sir.

Q. You didn't take that into account at all?

A. I took it into account but I had also compe-

tition up there, they bid me up the timber $18 a

thousand feet.

Q. Now insofar as the timber is concerned, sup-

plying the two Winslow mills from the Chevalon

working circle, is it your testimony that you didn't

even consider whether there'd be any future Forest

Service timber that could be run through that [780]

mill?

A. Mr. Romley, you are talking about the time

I was in New York and negotiating on the deal?

Q. Yes, sir.

A. I haven't given any thought about it.

Q. At the time you were in Tom Gallagher's

office on September 10th and talked to him about

the matter did you consider it then?

A. Yes, I expected there was sales put up and

I expected to bid like anybody else.

Q. Then you expected that there would be some

timber that you would have the right to bid on to

be manufactured in this present Duke City mill,

isn't that right, sir? A. Yes, sir.
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Q. And that would be the timber referred to in

the management plan, is that right?

A. Yes, sir.

Q. Now, after you received the telegram from
Mrs. Nagel you say you put in another call to her?

A. Yes, sir.

Q. And you told her you had purchased the Gal-

lagher properties? A. Yes, sir.

Q. The plant and the timber? A. Yes, sir.

Q. And you told her you were surprised at her

telegram? [781] A. Yes, sir.

Q. And she told you there was no mistake about

the telegram, that she in fact did not release you,

didn't she? A. No, sir.

Q. The telegram said that she did not—would

not release you at the present time?

Mr. Moore: We object, your Honor, the tele-

gram is in evidence and it speaks for itself.

Mr. Romley: I think that's right, your Honor.

Q. (By Mr. Romley) : Now, although you had

already accepted the deal with Tom Gallagher at

the time you had this last call you still felt that

Mrs. Nagel had a right to participate in the pur-

chase of the plant and the timber, did you not?

A. Mr. Romley, I wanted her in and I told her

so. Now, if she had a right or didn't have a right,

I didn't call her at that time to establish if she

had a right. I wanted her in and I told her that

if she wanted, I would give her that additional 48

hours.
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Q. Now, what would you have done in that addi-

tional 48 hours'?

A. And I asked her to come out to New York,

we haven't finished yet our negotiations, final nego-

tiations with the Gallaghers.

Q. I thought you had finished your negotiations

and accepted the proposal at 11 o'clock that [782]

morning'?

A. No, sir, we had an understanding and I ac-

cepted the understanding. They were drafting the

memorandum that we signed Saturday, the 18th.

Q. Well, did you feel that you didn't have a

deal at 11 o'clock then?

A. We had an understanding but I can't say

that we had a deal.

Q. You had agreed to buy and they had agreed

to sell?

A. Yes, but they were yet—we had to establish

the details of the thing, the final document is about

how many pages?

Q. Now, there was a draft of that agreement

prepared in New York City, wasn't there?

A. Saturday, the 18th.

Q. And that's not as long as this final draft,

is it ? A. Well, it's pretty long too.

Q. Well, is it as long as this final draft?

A. No, sir.

Q. All right. Now, did you take part in the nego-

tiations of this New York draft? A. No, sir.
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Q. Did you sit in with the lawyers or the ac-

countants or anybody that had anything to do with

that ? A. No, sir.

Q. When did you return to Albuquerque? [783]

A. The 19th.

Q. Did you come directly from New York?
A. Yes, sir.

Q. Did you make any financial commitments in

New York for this transaction?

A. Our comptroller went over, I called him the

16th and he went over to contact the bank and get

commitments.

Q. You mean in New Mexico?

A. Yes, in Albuquerque.

Q. Did you ever borrow any money on that com-

mitment ?

A. I don't remember. Mr. Cavanaugh will know
better about it.

Q. Well, isn't it a fact that you did not have to

make any down payment on this purchase price

when you signed the agreement on the 11th—on the

6th of November except the first $10,833 and the

$11,000 roughly for the timber?

A. Oh, yes, we had to make some prepayment

for deposit and we had to make payment.

Q. Now, the eighteen million-odd feet that you

owed for at $17 a thousand feet is the item of ap-

proximately $317,000 that you mentioned earlier?

A. Yes, sir.

Q. That you were to pay out over a period of

three years, is that right? A. Yes, sir. [784]
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Q. Now, if Mrs. Nagel had come in on this deal

she wouldn't have had any part of that obligation,

would she ? A. That's correct.

Q. The only thing she would have had to partici-

pate in so far as payments are concerned would

be the $650,000 payable at the rate of $10,833 a

month and also the remaining items less than $200,-

000 as shown by these schedules in the answers to

interrogatories that were referred to in the evi-

dence the other day, is that right?

A. I don't know, no.

Q. Let me direct your attention to them, sir.

These are answers to< interrogatory number 6. Page

1 of that schedule shows the payment to be made

on the plant alone, is that right, sir?

A. Yes, sir.

Q. That's the $650,000 item? A. Yes, sir.

Q. The first payment made on December 12th,

$10,833.33, is that right, sir? A. Yes, sir.

Q. Now, you have made prepayment on that to

the extent of $250,000 over and above the $10,833.33

a month, is that right? A. That's right.

Q. And those were paid out of operations, [785]

weren't they?

A. Paid out of our general funds.

Q. You didn't borrow money to do that?

A. As I told you before, I don't remember.

Q. Now, the second page of this schedule an-

swering interrogatory number 6 shows the amount

to be paid for timber, is that right, sir?
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A. Yes, sir.

Q. Now, that includes the $317,000 approxi-

mately, that you owed and that Mrs. Gallagher—
Mrs. Nagel would not have had to participate in,

is that right? A. That's right,

Q. So deducting that three hundred seventeen

from four hundred ^ve, you'd have about $88,000

only in which she would have had to participate,

isn't that right, sir?

A. I can't answer that question.

Q. Why, sir?

A. Because we haven't talked yet with Mrs.

Nagel, she didn't come out. I asked her to come out

so we could discuss on what terms, what we were
buying, who would buy the timber, all the ques-

tions had to be discussed.

Q. Well, if she'd have come out you'd have had
a 50-50 deal, wouldn't you? A. Yes.

Q. And on that 50-50 deal she would have had
to pay over a period of three years one-half of

$88,000 on this timber, is that right? [786]

A. On the 50-50 deal on the things that we were

to discuss and agreed to buy, in other words in the

things that she would have participated.

Q. Well, she wasn't going to have to pay any

more than the one-half you would pay, was she?

A. That's correct.

Q. And she wouldn't have paid any part of the

three seventeen? A. That's correct.
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Q. All right. Now, let's go to the third page of

schedule answering interrogatory number 6. That

represents the amount you had to pay for deposit

and road insurance, et cetera, is that right, sir?

A. That's right.

Q. $96,148, is that right? A. Yes.

Q. How was that paid or to be paid?

A. That was to be paid in cash.

Q. All right, And Mrs. Nagel, had she come in,

would have only had to come up with 48,000 in cash

to meet this one-half, is that right?

A. If we would have agreed that she participate

in all the things, yes.

Q. Well, is there any question in your mind

that you [787] wouldn't have agreed that she would

participate in all those things?

A. We had an agreement that—and our agree-

ment was that she could participate in the purchase

of the plant,

Q. In the purchase of the plant?

A. That's right,

Q. But not in the purchase of the timber?

A. Well, I called—when I called her I gave her

the facts about what the proposition from Galla-

gher was, and I asked her to come out so we could

discuss among ourselves all matters.

Q. And when you wrote her on September 23rd,

1958—this is Exhibit 3 in evidence—did you intend,

sir, that she would have the right to participate in

a 50-50 purchase on the same terms as you would

get from the Arizona Timber Company?
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A. Yes, sir.

Q. Did you intend at that time that the mill

would be operated as any normal lumber mill is

operated for the purpose of manufacturing timber
into lumber ?

A. Well, normally, yes, that's what I thought,

that's what I wanted to buy it for. I didn't buy
it to put it idle, but we haven't agreed to anything.

Q. Well, Mr. Liberman, isn't it true that on
September 20th, 1958, you were both talking about
acquiring this mill and this timber and milling this

timber through this mill? [788] A. No, sir.

Q. You say that wasn't talked about there that

day? A. No, sir.

Q. You were talking only about buying it and
both participating in a 50-50 basis?

A. We agreed that—Mr. Romley, the agreement
speaks for itself.

Q. Well, let me read to you from that agree-

ment, sir. You state the agreement in the first two
paragraphs, don't you? Well, really in the second

paragraph, ihe first paragraph you refer to the

first refusal and the second refusal, don't you ?

A. That's right.

Q. And the second paragraph you say it is now
mutually agreed thus and so, don't you?

A. Yes, sir.

Q. And then in the third paragraph and the

final one, you don't say this agreement or anything

else, you say, "This option," the option to buy.
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"This option remains in force until April 30, 1959,"

don't you?

Mr. Moore: We object to the misstatement, I

don't think it says "this option to buy."

Q. (By Mr. Romley) : Does it say "This option

remains in force until April 30, 1959'"?

A. Yes, sir.

Q. Was that an option to buy? [789]

A. It was an option to participate in the pur-

chase, if a purchase or a proposition was made, and

we could make a purchase.

Q. Then would you interpolate there as meaning

"This option to participate in the purchase remains

in force until April 30th, 1959," is that what you

meant by it?

A. Yes, that the agreement that we could both

participate in the purchase was

Q. And you say that Mrs. Nagel had the option

to participate in that purchase until April 30th,

1959? A. No, sir.

Q. Now, you talked with Bob Jenkins regarding

this matter for the first time after that October

16th transaction on or about the 15th of November,

I think it's your testimony, is that right?

A. At the Phoenix Airport-, not about this

matter.

Q. Well, you talked to him before that about

something else, didn't you?

A. I saw him in Prescott.
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Q. You were both present at a trial there?
A. Yes, sir.

Q. He told you at the airport in Phoenix on
November 15th that he wanted to talk to you, didn't
he? A. Yes, sir.

Q. Did he say to you that he wanted to talk to

you about [790] this purchase from the Gallaghers?
A. No, sir.

Q. Did you ask him what he wanted to talk to

you about?

A. He told me he wanted to talk to me about
the Winslow mill.

Q. Did you ask him what in particular he
wanted to talk about in regard to the Winslow mill?

A. No, sir, my plane was leaving and

Q. You didn't have time?

A. We didn^t have time at all.

Q. So because you became ill as you say you
didn't go to Winslow?

A. I didn't return to Winslow, that's correct.

Q. Now, you did meet later, and I think you
said it was on December 24th, 1958?

A. Yes, sir.

Q. He came to your office and wanted to talk to

you about this property, these Gallagher properties?

A. He asked me for the contract, he wanted to

see the contract.

Q. And you refused to let him see it?

A. Yes.
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Q. You refused at that time to tell him what the

terms were of the purchase, didn't you?

A. Well, they knew the terms. [791]

Q. Did you refuse at that time to tell him the

terms of that agreement?

A. I refused to show him the contract.

Q. When you refused to show him the contract,

did he then ask you with regard to the terms of that

agreement %

A. I don't recollect, Mr. Romley. He told me

that his mission was to see the contract.

Q. Did you then suggest that you go to your

lawyer's office? A. Yes, sir.

Q. He went with you? A. Yes, sir.

Q. That was Judge Johnson's office in Albuquer-

que? A. Yes, sir.

Q. Did Mr.—by the way, Mr. Jenkins came there

alone, I take it, is that right?

A. To the best of my recollection.

Q. Mrs, Nagel wasn't with him?

A. No, I don't think so.

Q. With regard to—strike that, please.

Did Bob again, in Judge Johnson's office, ask you

to allow him to see the agreement?

A. Yes, sir.

Q, You refused again? A. Yes, sir. [792]

Q. Did he ask you to tell him what was in the

agreement, what its terms were?

A. Well, he asked me to see the agreement.

Q. Did he ask you what the terms of the agree-

ment were? A. Not to my recollection.
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Q. On page 290 of your deposition, beginning

at line 16 to page 291, line 15:

"Question: And he wanted to see the agreement'?

"Answer: Maybe, it's possible, I don't recollect.

"Question: And if he did you again refused?

"Answer : Yes.

"Question: As a matter of fact on these three

occasions you have already told us about, on De-

cember 24th, 1958, in your office, early January in

Judge Johnson's office, and here at breakfast with

Bob Jenkins in Phoenix, on those occasions you

not only refused to let him see the agreement, but

refused to tell him what was in the agreement, isn't

that right?

"Answer: That's right.

"Question: Refused to tell him the terms of the

agreement, isn't that right?

"Answer: That's right.

"Question : And refused to tell him what the con-

sideration or the purchase price was, isn't that

right?

"Answer: No, they knew the purchase price, I

told Mrs. [793] Nagel from New York.

"Question: She knew the purchase price?

"Answer: Yes, sir.

"Question: But these other things, they didn't

know and you refused to tell them, is that right?

"Answer: Yes, sir."

Did you make those answers to those questions?

A. Yes, sir.
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Mr. Moore: Your Honor, we object to that as not

being impeaching testimony to anything the wit-

ness has said.

The Court : Objection is overruled.

Q. (By Mr. Romley) : Your answer is yes?

A. Yes, sir.

Q. Now, when you, as the result of Bob's being

unable to get you to tell him the terms of the agree>-

ment, or to show him the agreement in Albuquerque

at your office and in Judge Johnson's office, then he

returned, he left there without getting that infor-

mation, is that right, sir?

Mr. Moore: We object to the form of the ques-

tion as a misstatement of the evidence, if your

Honor please.

The Court: May I hear the question?

(Whereupon, the pending question was read

by the reporter.)

Mr. Moore: There is no evidence that he asked

for the terms, the evidence here is that he asked

for the agreement, [794] asked to see it and that

was refused, that part, of it I agree is correct.

The Court: His statement now is that he asked

to see it, he was refused and he has no recollection

of his asking for the terms.

Q. (By Mr. Romley) : Well, was there any

other discussion then, Mr. Liberman, regarding this

subject before Bob left Albuquerque?

A. Well, sure, there were—we talked about it

and I told him the reasons why I didn't want to
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show it to him, about the conversations with Mrs.

Nagel in New York, I repeated.

Q. All right. You tell us what you said to him
now, sir, with regard to the reasons that you re-

fused to show him the agreement.

A. The reasons?

Q. Yes, sir.

A. That I talked to Mrs. Nagel, I called Mrs.

Nagel from New York, asked her to participate. She
told me she wasn't interested, she released me and

that I felt that I didn't have any obligation to her

and that's the reason that I didn't want to show
him the contract.

Q. And was the sole reason, is that right?

A. Yes, sir.

Q. That she released you?

A. That's right. [795]

Q. Now, was there a meeting later in Judge

Johnson's office? A. Yes, sir.

Q. Is that the one

Mr. Moore: Later when, Mr. Romley, that day

or a later day?

Mr. Romley: I'm getting to that.

Q. (By Mr. Romley) : It wasn't later that day,

I didn't mean to imply that. A. No.

Q. I think your testimony is that on November

6th there was a meeting in Judge Johnson's office

at which you, Mrs, Nagel, your brother, I think you

said Bob Jenkins and Judge Johnson were present,

is that right? A. Not my brother.
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Q. Not your brother, okay. All except your

brother ?

A. Mrs. Nagel, Mr. Jenkins, Mr. Cox, Judge

Johnson and myself.

Q. Did, at that time, did Mrs. Jenkins or Bob

Jenkins or Jim Cox ask again to see the agree-

ment ? A. Yes.

Q. Did you at first refuse to allow them to see

it?

A. I don't recollect. I don't remember if I re-

fused or not.

Q. You later in that conference did show them

the [796] agreement, is that right?

A. Yes, sir.

Q. Was that at the suggestion or upon the ad-

vice of Judge Johnson?

Mr. Moore: We object to that as being wholly

immaterial and irrelevant, if your Honor please.

The Court: No, he may answer.

A. Yes, sir.

Q. (By Mr. Romley) : Then Mrs. Nagel and

Bob and Jim Cox, one of them was handed the

agreement, is that right, sir? A. Yes, sir.

Q. That's that November 6th agreement?

A. Yes, sir.

Q. They were excused and went into the library

or some other room in Judge Johnson's office to

read it alone, is that right, sir? A. Yes, sir.

Q. And you and Judge Johnson remained in his

office? A. Yes, sir.
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Q. After some time the three returned to your
office or to Judge Johnson's office?

A. Yes, sir.

Q. Mrs. Nagel said, "Maurice, you have made a
good contract here," is that right, sir?

A. Yes, sir. [797]

Q. She says, "We want to exercise our option

to buy"? A. No, sir.

Q. She said, "We are ready, willing and able to

buy"? A. No, sir.

Q. She asked you if she could buy in?

A. No, sir.

Q. Well, what happened, did she just see it and
say, "Thank you," and walk out after going to the

trouble of seeing what the agreement provided?

A. Well, the discussion started again about the

conversations from New York, and I told her again

that I called her and gave her the opportunity to

come in in accordance with our agreement, and I

rehased the whole—it's like a record, I told her

again the whole conversation.

Q. Why did you do that if she didn't tell you

she wanted to come in ?

A. She then—a discussion started that the way
they understood our September 23rd agreement they

had the right to come in up to April 30th.

Q. And they tdld you they wanted to come in?

A. They told—I understood from the conversa-

tion that they wanted to come in.
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Q. Then you did understand from what either

Jim Cox, Mrs. Nagel or Bob Jenkins said that they

wanted to exercise their option on January 6th,

isn't that right? [798]

A. Not in that—not in such

Q. Not in those words'?

A. Those words, and not—the inference was

they said that they had the right to come in up to

April 30th, and that was mostly our discussion, it

was a question of who was right.

Q. Did they tell you, sir, that they wanted to

come in'?

A. I can't recollect. It's possible.

Q. You don't deny it?

A. I don't deny it, no.

Q. But if they had—if they did say to you they

wanted to come in or exercise the option, you would

have refused to allow them to do so?

A. Yes, sir.

Q. And up to that time, do you know approxi-

mately how much timber had been cut after Novem-

ber 30th and before January 6th? A. No, sir.

Q. Would you say approximately two million

feet at the most? A. I would say so.

Q. Now, do you remember how long this con-

ference lasted in Judge Johnson's office, approxi-

mately ?

A. Mr. Romley, I can give you the exact hours,

I have them in my notes, I have notes of that con-

ference.
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Q. Can you tell me approximately how long it

was? A. Not without looking at it. [799]

Q. You don't have any independent recollection ?

A. Well, I would say maybe somewhere within
an hour or two hours.

Q. And when Mrs. Nagel, Mr. Cox and Mr.
Jenkins left we're they still insisting that they had
the right to exercise the option? A. Yes.

Q. And you were still denying that, is that right,

sir?

A. I told them that I gave them the opportunity.

Q. Then was it left that there would be some
further discussions between the parties?

A. Yes, sir.

Q. Then there was some correspondence between
Jim Cox and Judge Johnson? A. Yes, sir.

Q. You have seen that correspondence?

A. Yes, sir.

Q. And there was a meeting in March, I be-

lieve, March 8th, is that right? A. Yes, sir.

Q. The same parties were present except that

Mrs. Nagel was not there and was your brother

there at that time?

A. It's easier for me to recollect.

Q. All right, tell me who was there?

A. Mr. Cox and Mr. Jenkins, and from our

group Judge [800] Johnson, Joe and myself.

Q. At that time were Mr. Jenkins and Mr. Cox
still insisting on their right to exercise the option ?
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A. As far as I recollect, most of the conversa-

tion was in relation to letters that Mr. Cox had

written to Judge Johnson, and it related to some

settlement.

Q. At that time did Jenkins say or Cox say that

the Nagel Company wanted to exercise its option?

A. Not in that many words.

Q. Well, did they say that in effect'?

A. Well, they said that they thought they had

the right to come in up to April 30th, but most of

the conversation as far as I can remember now

was a question of the settlement and the letters, a

letter that Mr. Cox had written to Judge Johnson.

Q. Did you at that time refuse the Nagel Com-

pany the right to exercise the; option?

A. I don't remember if it came up.

Q. If it did come up and you don't recall, you

say, would you have refused it or would you have

agreed that they could?

A. I would have refused.

The Court : We will take the afternoon recess at

this time. [801]

(Short recess.)

After Recess

:

Q. (By Mr. Romley) : Mr. Liberman, I hand

you Plaintiffs' Exhibit 17 for identification and

Plaintiffs' Exhibit 14 for identification. These are

the two volumes comprising your deposition, are

they not? A. Yes, sir.

Q. I believe you said you have read those depo-

sitions? A. Yes, sir.
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Q. And you signed the last volume on the last

page, did you not? A. Yes, sir.

Mr. Romley: We offer these depositions of an

adverse party, your Honor.

Mr. Moore : What were the Exhibit numbers ?

Mr. Romley: 14 and 17.

Mr. Moore: You mean you are offering the en-

tire deposition?

Mr. Romley: Yes, sir. I was accused of taking

something out of context.

Mr. Moore: I have no objection.

The Court: They may be received.

(Plaintiff's Exhibits 14 and 17 marked in evi-

dence)

Mr. Romley: That is all. [802]

Redirect Examination

Q. (By Mr. Moore) : Mr. Liberman, Mr. Rom-
ley asked you about your negotiations with Mr. Gal-

lagher with reference to mergers and so forth. Had
you had some discussion with Mr. Gallagher about

that situation back sometime after, about the time

of the purchase of the Aztec timber?

A. About merger? No, sir.

Q. When was the first time after the purchase

of the Aztec timber you had discussion with Mr.

Gallagher about mergers or the Winslow operation?

A. I would say at the beginning of May, '58 and

on.

Q. From that time on at various times?



958 Maurice Liberman, et ah vs.

(Testimony of Maurice Liberman.)

A. Yes, sir.

Q. Up to the fall of '58. Mr. Romley asked you,

Mr. Liberman, about your intentions with respect

to operating the mill, if you bought it under the

September 12 proposal, and the running of the

timber and your intentions with respect to the op-

eration of the mill when you were talking to Mrs.

Nagel on the 20th. Let me ask you the question in

this way. Did you have any idea, or what were your

ideas or thinking with reference to running your

timber through the mill in the event you acquired

the mill?

A. Of course, when I wanted to acquire the mill

it was to use it to run our timber. [803]

Q. What were your plans, if any, with respect

to what timber would go through the mill and upon

what basis it would go through the mill in the event

that you and Mrs. Nagel bought it together?

Mr. Romley: I object unless those intentions

were expressed to Mrs. Nagel.

The Court : You went into this, Mr. Romley. He

may answer.

A. We didn't have any understanding what we

were going to do with the timber.

Q. (By Mr. Moore) : Is that one of the things

you said you would have to discuss and work out

if you bought it together? A. Yes, sir.

Q. Mr. Romley asked you in some detail about

your negotiations on October 8th—first, let me back

up and get this in chronological order. He asked
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you first about your conversation with Mr. Gal-

lagher and your telephone conversations with Mr.
Jack Kaplan on September 11th when you were
discussing this September 12 proposal that we have
talked about with respect to the first refusal ar-

rangement they had with the Nagels. Will you tell

us, please, what Mr. Gallagher said about that and
what Mr. Kaplan said about it and give us the sub-

stance of your conversation with Mr. Kaplan. [804]

A. I had talked in the early morning with Mr.
Kaplan from my home on the 12th

Mr. Romley: I object to the conversation the

early morning from his home. I did not go into that

subject. I did go into the subject of the conversation

from Mr. Gallagher's office.

Mr. Moore: I believe that came out in response

to a question that you talked to Mr. Kaplan first

and then talked to Gallagher and then talked to

Kaplan again. That is my recollection, if the Court

please.

Mr. Romley: He did say he talked to him, but

I did not go into that conversation at all, nor did

he testify except to say he had talked to him that

morning.

The Court : There was something said about Mr.

Gallagher's conversation with Mr. Kaplan while this

witness was present.

Q. (By Mr. Moore): Let's limit it then, Mr.

Liberman, to the conversation you had with Mr.

Gallagher and what you heard of Mr. Gallagher's

conversation to Mr. Jack Kaplan, and your con-
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versation with Mr. Jack Kaplan, then you handed

the receiver back to Mr. Gallagher. Was that on

the 12th? A. Yes, sir.

Q. That was on the 12th. I had the wrong date.

A. Yes, sir.

Q. Give me the substance if you can of those

conversations [805] that you heard and had with

respect to what was said and the question of this

first refusal arrangement.

Mr. Romley: Your Honor, is it the understand-

ing this relates to the conversation from Gallagher's

office?

Mr. Moore: Yes, I will limit it to the conversa-

tion you had with Mr. Gallagher in his office and

the conversations with Mr. Jack Kaplan by tele-

phone from Mr. Gallagher's office on the 12th. Now,

is the question clear to you? A. Yes, sir.

Q. (By Mr. Moore) : All right.

A. In our proposition and the proposition, the

draft, let's call it the first draft, that Gallagher gave

me the 11th. There was a down payment of $100,-

000 on the deal. I called Mr. Kaplan from my

home

Q. No. A. I am sorry.

Q. Mr. Liberman, I am not interested, because

that would be hearsay and Mr. Romley didn't open

that gate, with respect to your first telephone call

to Mr. Kaplan. Limit it to your conversation with

Mr. Gallagher and your conversation by telephone

with Mr. Kaplan from Mr. Gallagher's office.
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A. Well, Gallagher called Kaplan to verify that

he agreed to modify the terms. In other words, in-

stead of $100,000 down it Avas $500,000 all credit,

and that was one of the important modifications in

the proposal. And Gallagher [806] read the whole

thing to Jack Kaplan with the corrections we agreed

to. During that conversation there was a conversa-

tion between Kaplan and Gallagher about the first

refusal. I didn't hear what Kaplan said.

Q. What did you hear Mr. Gallagher say %

A. Mr. Gallagher said that he would take care

of it and will get Mrs. Nagel to give up the first

refusal.

Q. Did you have some discussion with Jack Kap-
lan during that conversation?

A. Yes, afterwards. Mr. Kaplan congratulated

me and said: "You had a deal, as far as the first

refusal, I am not commited to it, I don't consider

we have any commitment, I have talked to Mrs.

"Nagel about the merger when I was out there, but

let Tom Gallagher handle it the way he wanted, he

will take care of it. But you have a deal, good luck

to you, congratulations, I am happy you got the

deal."

Q. That was on September 12th?

A. Yes, sir.

Q. Now, after that date Ave haA^e determined the

September 18th call you had from Mr. Cavanaugh?

A. Yes, sir.
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Q. And then your September 20 conference with

Mrs. Nagel and Mr. Jenkins, we have already gone

over that. And I believe that you said the next

time you talked to Mr. Gallagher and Mr. Romley

asked you about these negotiations [807] and these

conversations, was October 8th, 9th and 10th, those

dates. Does that direct your attention to the confer-

ences I have in mind? A. Yes, sir.

Q. Where did the first meeting take place?

A. In my office.

Q. And who was present?

A. Mr. Gallagher, Tom Gallagher, Bob Gallagher

and Yale Weinstein and myself.

Q. Was that the first meeting you had with Tom

Gallagher after you had seen him on the 12th of

September? A. Yes, sir.

Q. Just relate for us the substance of that con-

ference.

Mr. Romley : That, if your Honor please, is based

on hearsay, is hearsay.

Mr. Moore: Mr. Romley opened it and went into

all those negotiations of the 8th, 9th and 10th, ques-

tioned him at length about them and the various

proposals that were made, one to the other.

The Court: The 8th, 9th and 10th

Mr. Moore: Of October. Read from his deposi-

tion with respect to proposals that were made with

respect to buying it together, he and Gallagher.

The Court: He may answer.
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Q. (By Mr. Moore) : Give us the substance of

that conference, [808] that first one you mentioned,

Mr. Liberman.

A. They came in and Mr. Tom Gallagher

Mr. Romley: May I inquire on voir dire, if your
Honor pleases?

The Court: Very well.

Voir Dire Examination

Q. (By Mr. Romley) : When I examined you,

Mr. Liberman, with regard to the offer made either

by you to Gallagher or Gallagher to you, which you
accepted, as you said on a fifty-fifty basis, was that

conversation on the occasion you are just about to

relate, or was that on a different day?

A. A different day.

Mr. Romley: I object, if your Honor please. I

think perhaps I have opened the door on one. I

think he said it was at his apartment that Galla-

gher called him, that is my remembrance. Now he
is about to relate something that occurred in his

office that I did not go into.

Mr. Moore: Let me ask one question.

Q. (By Mr. Moore) : Were the negotiations that

Mr. Romley asked you about a part of a series of

negotiations on the 8th, 9th and 10th of October?

Mr. Romley: I object to that as leading and sug-

gestive. He has already said it was on another

occasion. [809]
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The Court : The only purpose would be in order

to make it complete, if it has been entered into. I

don't know. The depositions are in evidence now.

Is it in there, if it is probably you have the whole

thing.

Mr. Moore: It is in there in minute detail and

Mr. Romley asked him about this, your Honor.

Mr. Romley : They are all in evidence.

The Court : He may answer.

Mr. Moore : It has been asked and answered Mr.

Romley says.

Mr. Romley: It is in evidence.

Q. (By Mr. Moore): Now, Mr. Liberman, if

you remember the question let's start with the first

conference you had and give me the substance of

it with Mr. Gallagher and others you mentioned at

the first meeting on October 8th?

A. Mr. Gallagher came in with the other two

gentlemen and told me they have bought all of Kap-

lan's properties.

Q. Did he tell you who "they" meant?

A. Yes.

Q. Who?

A. A group of Tom Gallagher and Bob Galla-

gher, Yale Weinstein, Tom Cavanaugh and Charley

Wickens.

Q. Was that group of Weinstein, Cavanaugh,

Bob Gallagher and Wickens to your knowledge as-

sociated with or employed by either New Mexico

Timber or Arizona Timber Company? [810]
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A. Yes, sir, they were officials of the company.

Q. All right, proceed.

A. And that they were negotiating with a bank
in Phoenix, I don't know if it was the Valley Na-
tional Bank—they mentioned the name of the bank

—and that they are going to obtain the money and

make the deal. That they would like for me to con-

tinue with them with the milling. I am shortening

the whole thing.

Q. That is what I want you to do.

A. Of course this is a complete surprise to me,

and so forth. I told Mr. Gallagher about it. I said,

"What about the proposal I signed, the proposal

that you made to me and I signed and I gave you

a check and you still have the checkf He used the

expression, "that is spilled milk, forget about it,

that is no more now, we bought all the properties."

So I got a little bit excited, I told him, "as far as

I am concerned I have no commitment with you,

this is a breach of our contract of all of our agree-

ments and I would like to go and see the Kaplans

in New York." He blew up and started to get very

obnoxious and so forth and I told him that I wasn't

used to such language and asked him in so many
words to leave the room. And that was the sub^

stance of that conversation.

Q. When was the next time you met with them

and tell me who was present?

A. The next time he called me up in the [811]

morning.
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Q. Which day was that? This first one I believe

you said was on the 8th. A. The 9th.

Q. Was the first one on the 8th we just talked

about ?

A. That was on the afternoon, evening of the 8th.

Q. The next morning on the 9th Mr. Gallagher

called you? A. Yes, sir.

Q. Did you meet Mr. Gallagher?

A. Yes, sir.

Q. Where did you meet him ?

A. He called me and asked me to come over to

his apartment.

Q. Did you go over there? A. Yes.

Q. Did you have any further discussion with

him there? A. Yes, sir.

Q. Give us the substance of that. First, was

there anyone present other than you and Mr. Gal-

lagher? A. No, sir.

Q. Give us the substance of that conference?

A. Well, he referred back to what he told me the

previous evening and we got again to rehash the

conversation. I told him I had an agreement with

him. We signed the proposal. He told Cavanaugh

to call me and tell me the deal was off, but still in

my mind I considered I had some kind of a [812]

commitment from Kaplan. And we kept on argu-

ing. During the arguments he told me that, that

it finally came out he had an understanding with

the Kaplans that he hadn't bought the property.

He said, "I don't want you to go to New York, you
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are going to spoil all my deal," something to that

effect, "I have yet to get money from the banks,"

and then he called his secretary and asked her to

bring over the file, the correspondence file between

him and the Kaplans. When she came back she

showed me some wires that he had sent to Kaplans

and letters.

Mr. Romley: Just a moment. I object to the

contents, if your Honor pleases, as not the best

evidence.

Mr. Moore: I don't have the best evidence, Mr.

Romley. Those are not available to us,

Mr. Romley : Yes. Still it isn't the best evidence.

The Court: He hasn't mentioned the contents,

just said she showed him some wires.

Q. (By Mr. Moore) : Without giving us the

contents of the wires and letters, go ahead and tell

me what happened and what was said.

A. Then he referred to the visit of Mr. Jenkins

on the 23rd ; that Mr. Jenkins told himi that I went

there to Winslow to coerce him and scared him to

buy the mill from Gallagher. And of course I de-

nied the thing, it wasn't correct. And he said that

was the reason why he got so mad against me [813]

and he called me a blackmailer and corruptionist,

all kinds of things. We kept on discussing and I

don't remember who made the proposition, we got

back to this purchasing of all of Gallagher's prop-

erties on a fifty-fifty basis.
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Q. When you say all the Gallagher properties,

are you referring both to New Mexico and Ari-

zona, or just Arizona?

A. No, all of them, New Mexico, Arizona and

some land up- there, everything.

Q. All right. What else happened?

A. Well, during that conversation I related a

while ago to Mr. Romley we got to talking about

this fifty-fifty proposition.

Q. Now, with reference to that fifty-fifty propo-

sition, was there anything said by Mr. Gallagher

as to whether they had the financing or whether it

had been submitted to the Kaplans, or anything

with reference to that?

A. Oh, yes. He showed me wires from the Kap-

lans where they said

Mr. Romley: I object to the contents.

Q. (By Mr. Moore) : What did he say to you?

A. That he needed a million two hundred thou-

sand dollars cash to be paid by a certain date.

Q. That Gallagher did?

A. Yes. The Kaplans told him they would ac-

cept a deal

Mr. Romley: Just a moment, if your Honor

please, we [814] are getting into hearsay—not hear-

say, but contents of documents that are not in evi-

dence.

Q. (By Mr. Moore) : Are you limiting yourself,

Mr. Liberman, to what Mr. Gallagher said to you?

A. I will try to.
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Q. All right. Leave out what you saw in any
wires or letters and abbreviate it, give me the sub-

stance of it, what Gallagher said to you about the

financing, what the^y had to have and whether the

deal had been submitted to the Kaplans and so

forth.

A. It was a four million dollar deal and they

had to pay one million two hundred thousand dol-

lars cash at a certain date, within a number of

days, two or three days, something like that. That
he saw the banker and supposed to see some banker
in Albuquerque too but didn't have yet the money,

but he expected he could get it. He wanted us to

go on with the milling agreement, he was coming

back to us. And that was about

Q. What did you say to him about the going

on with the milling agreement?

A. I told him no, that I had a deal and if all

—that all our agreements, I felt I was free from
all our commitments.

Q. Did you have any discussion with him about

whether you considered he could assign that milling

contract to somebody else? [815]

A. Yes, sir.

Q. What did you say to him about that?

A. That he couldn't.

Q. What did he say to you about that subject?

A. Well, he thought that he could.

Q. Is that the substance of the conference you

had on the 9th of October?
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A. Well, then at the end he was supposed to

consult with the group that I mentioned to you.

Q. That is the same group you named a moment

ago ? A. Yes.

Q. Wickens and the others?

A. That's right, to give me an answer.

Q. He was getting you the answer after talking

to his group. Did that still apply to all of the prop-

erties or had you eliminated some of the properties

by that time ?

A. No, sir, it was to both propositions.

Q. Now, does that give us the substance of the

October 9th meeting?

A. With Gallagher in his apartment, yes,

Q. When was your next session with respect to

these negotiations we are talking about?

A. In the afternoon, around two o'clock the

same day.

Q. Where did that occur?

A. In my office. [816]

Q. Who was present?

A. Bob Gallagher, Yale Weinstein, Tom Cava-

naugh and Charley Wickens.

Q. What was the substance of that conference?

Mr. Romley: Just a moment, if your Honor

pleases, I object to that. Tom Gallagher, with whom

the negotiations were being carried on is not shown

to be present. Conversations with other parties is

hearsay.

Mr. Moore: The others are the group he was

negotiating with and it is the same negotiations.
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Mr. Romley: Asked about?

The Court.- No, the objection is sustained.

Q. (By Mr. Moore) : When did you next meet
with Tom Gallagher?

A. I think the next meeting was in New York.
Q. You didn't see Tom Gallagher then on the

10th? A. He called me.

Q. He called you? A. Yes. [817]

Q. Did he call you about these negotiations you
have been talking about? A. Yes, sir.

Q. Give us the substance of that conversation?

A. Well, I—during that conversation I told him
that I was going to New- York and he told me not
to go to New York, to give him two days, that he
wants to let things—if I may use the expression—
to put things on ice, to let things settle and that he
will come up with some proposition that will be
satisfactory to all parties concerned. And I told

him that I—my main thing of going to New York
was to see the Kaplans and clear up my name,
they were my friends and he meant, he told them
things about me that were absolutely false and I

was going.

Q. And then you did go to New York?

A. Yes, sir.

Q. Now, let me back up to another matter that

Mr. Romley asked you about. He asked you about

the negotiations with respect to the September 12th

letter proposal, and if certain statements therein

with respect to 14,000 feet of timber were true,
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and if you made any objections to them and your

discussions about them—14,000,000 feet?

A. That's right.

Q. Now, when you first met with Tom Gallagher

on September—was that the 10th or 11th, I get

the dates confused. [818]

A. The first time the question of the Winslow

plant came up was October the 10th.

Q. No, I'm talking about the proposal.

A. September the 10th, excuse me.

Q. -September the 10th 1

A. I'm getting confused too.

Q. September 10th you met with Tom Galla-

gher % A. Yes, sir.

Q. Did you have some discussion with Tom Gal-

lagher at that time with respect to the amount of

timber that had been cut under your pooling agree-

ment?

A. I don't remember if it was that—yes, it was

that day.

Q. And did you have any discussion with Tom

Gallagher with respect to whether they wanted

timber to balance up the account or they wanted

money to pay the account?

A. Well, first we discussed money that I will

pay him in money for the amount of timber that,

after liquidating—rescinding the pooling agreement,

determining the footage that was cut, that I would

pay him in money for that.



George E. Nagel, et al. 973

(Testimony of Maurice Liberman.)

Q. You say first you discussed that, let me ask

you, did Bob Gallagher come into the discussion

on that particular subject later?

A. Yes, sir. [819]

Q. And what occurred then?

Mr. Romley: Just a minute, later you mean in

September 10th?

The Witness : Yes.

Mr. Moore: That's what we are talking about.

A. Yes, sir.

Q. Now, did you have further discussion with

Tom Gallagher and Bob Gallagher about this 14,-

000,000 feet after Bob Gallagher came into the

scene ?

Mr. Romley : Now, again I don't want to appear

technical, your Honor. But you say later, you mean

the same conference?

Mr. Moore: I mean that same day, Mr. Romley.

The witness told you it was the same day.

Mr. Romley: Well, then, you asked him another

question, Mr. Moore.

A. When he told us, when Gallagher told us

that our negotiations about the mutual purchase of

all properties, after he told me that and we started

to discuss the—

—

Q. (By Mr. Moore) : I'm talking about Sep-

tember 10th. A. I will get to it.

Q. All right, maybe I'm confused.

A. You are confusing me because I want to go

the way I remember it. We started to talk about

the Winslow plant and the timber, we talked about
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the pooling agreement and that I will pay him in

cash. At that point he called in Bob and [820]

Charlie, Bob Gallagher and Charlie Wickens and
told them that we are discussing the purchase of

the Winslow properties and what they—well, he
didn't consult with them, he told them that he is

going to proceed with the instructions from Kap-
lan, or so with the ideas of liquidation, and told

them that we are buying the timber and the mill.

So Bob Gallagher said, "Well, what is going to

happen to us with all our sales organization'? We
have seven salesmen, outside salesmen stationed in

the southwest." And he enumerated fellows, he got

kind of mad or so, and, "Do you want me to

—

what are you going to do? We will have a terrific

overhead, we will have only the properties, the

lumber from New Mexico."

Q. Now, were you talking about this 14,000,000

feet of lumber or cash at that time, is that the

subject?

A. That question, the fourteen—the cash pay-

ment for the 14,000,000 feet was already agreed to,

and then Tom said, "Maurice, would you be willing

to pay us back in lumber instead of paying us cash,

and that will keep the boys going and busy until

we retract," or not retract, "curtail our force," or

something to that effect. And I told him yes.

Q. And that's the reason you didn't object to

the 14,000,000 feet of lumber referred to in the let-

ter proposal that Mr. Romley asked you about?
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A. That's how this 14,000,000 feet came in, that

we were going to handle it for them, see. [821]

Q. And then when ultimately you made your
negotiations in New York you went back to the

money instead of the lumber, is that correct?

A. Yes.

Q. Now, Mr. Romley asked you, Mr. Liberman,
if on September 20th you knew that the Nagels
were not going to negotiate for the purchase of the

Winslow mill. How did you know that?

A. Well, the 18th when I called Mrs. Nagel and
asked her if she bought the mill, or something to

that effect, she told me no, and says, "Not ready—"
she used the word about. She is not about to buy
it, she said she—for financial reasons.

Q. And then in your discussions on September

20th you have related her conversation that they

were not going to buy and the financial arrange-

ments and so forth, you have already told us about

that? A. Yes, sir.

Q. Is that the reason you answered Mr. Romley
that you knew that the Nagels were not going to

negotiate for this property? A. Yes, sir.

Q. Now, Mr. Romley asked you, Mr. Liberman,

about the addition—he called it a change, or an ad-

dition, either one, to the September 23rd letter

where it contains the provisions with respect to

the six months extensions, that that was not dis-

cussed in Winslow. Tell me why that was put in

the letter? [822]
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A. Well, I told, I related to my brother, Joe,

the main items of our conversation on September

the 20th. And I told him that we fixed the date of

April the 30th, and I said, or suggested that we
didn't know at what time;, when we would have

an offer or when we were going to get an offer

from Gallagher, a proposition from Gallagher, if

it would be April the 30th or later, or from my
experience, the best experience in any negotiations

with him, and the last experience that I had with

him with making a deal and calling it off and so

forth, so I told him, "Let's make it a binding, a

binding agreement that at any time either of us

would get a proposition from Gallagher that we

will have the opportunity to participate."

Q. And when you say "either of us would get a

proposition from Gallagher, the other would have

the right to participate," who did you mean by

"either of us'"?

A. Either Mrs. Nagel or Duke City Lumber

Company.

Q. Now, on September 20th when you met iu

Winslow, I believe you have told us that Mrs. Nagel

had some sheets with information about the Wins-

low mill of the Gallagher companies?

A. Yes, sir.

Q. And you had had some discussion with her,

T believe, about her talking to the bank or her

banker about money to arrange the financing of it,

or did you discuss that in your September 20th

meeting?
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A. Well, we didn't discuss it, she told me—she
related [823] to me that she has contacted the

bank, and I don't know exactly the words she told

me. But she couldn't arrange for the financing,

couldn't get the cash that this purchase would need
and that it was too much of a burden for her, and
she wasn't interested and she was going to tell

Gallagher.

Q. Was there anything in the conversation that

you had on the 18th or on the 20th that caused you
to believe that Mrs. Nagel did not have full and
complete information about this mill, the proper-

ties or the operation there?

Mr. Romley: Just a moment, I object to that as

being too all-inclusive and calling for a conclusion,

your Honor, as to something in the mind of a third

person.

Mr. Moore : No, something he knew because you
asked him about this New York call and what he

could do in two hours, and I want to get to that.

The Court: May I have the question, please?

(Whereupon, the pending question was read

by the reporter.)

Mr. Moore: Wait until the Court rules.

The Court : He may answer.

Q. (By Mr. Moore) : Go ahead.

A. Mrs. Nagel was very familiar with the mill

and—the Gallagher mill. She knew it better than

f do. She knows it right now better than I do.
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Q. And when you called her from New York
did you say that [824] she knew the Gallagher

mill in Winslow better than you did ?

Mr. Romley: Just a moment, your Honor, I

think that's leading and suggestive. I think a cer-

tain amount is all right, how far are we going?

The Court: Objection sustained.

Q. (By Mr. Moore) : Now, Mr. Liberman, Mr.

Romle}r asked you about this—he said Gallinas, is

that the right name of that mill ? A. Yes, sir.

Q. And that was an eight or ten million feet

capacity operation. A. Yes, sir.

Mr. Romley : I think he said about eight million.

Mr. Moore : Eight to ten, I think he said.

A. At that time eight, eight to ten.

Q. (By Mr. Moore) : And you said that was a

profitable operation'? A. Yes.

Q. Is that a similar mill and equipment and so

forth that you have in Winslow in your operation

up there? A. No, sir.

Q. On the 16th of October when you called Mrs.

Nagel from New York, either in the first or in the

second call that you related, did she ask you for

more time to consider the matter than to give you

an answer within a few minutes thereafter? [825]

A. No.

Q. Did she make any complaints to you about

the shortness of the time that was left between the

time of your call and when you told her you had to

make a commitment to the seller? A. No.
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Q. She made no complaint at all about that in

your conversation?

Mr. Romley: Just a moment, that's been asked
and answered.

Mr. Moore : In the first two ?

Mr. Romley: That's been asked and answered.
A. No, sir.

The Court: Objection sustained.

Q. (By Mr. Moore) : In the third call you had
with her, the third conversation you had with her
by telephone from New York did she make any
complaint in that conversation about the fact that

you hadn't given her enough time to consider?

A. No, sir.

Q. Did she ask for more time? A. No, sir.

Q. But you did tell her you'd give her 48 hours

additional time to consider it and maybe she'd

change her mind, or words to that effect?

A. Yes, sir.

Mr. Moore: I believe that's all. [826]

Mr. Romley: Just a moment, sir.

Recross Examination

Q. (By Mr. Romley) : Now, you were anxious

at all times, if you did not buy the Gallagher prop-

erties, to have your Aztec timber milled in the Gal-

lagher mill, were you not? A. Yes, sir.

Q. So when you said that Tom Gallagher, I be-

lieve it was on the 9th of October, spoke to you

about going on with the milling agreement you
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said no. You didn't mean no, did you? You had to

have your timber milled, didn't you ?

A. I said that I wanted to see Mr. Kaplan to

find out what happened to our September 9th—Sep-

tember 12th agreement.

Q. You say that you had no understanding with

Mrs. Nagel as to what would be done with your

timber if you bought the mill together?

A. That's correct.

Q. You expected it would be milled through that

mill, didn't you ? A. Yes, sir.

Q. You expected to pay for it in being milled,

didn't you % A. Well, reasonable, yes.

Q. You didn't expect to get that done for free,

did you? A. That's correct. [827]

Q. You would either have to pay for it under

the milling agreement or it would be milled the

same as any other timber and sold, wouldn't it?

Mr. Moore: We object to that, if your Honor

please, as calling for a conclusion, getting into mat-

ters that were not negotiated or discussed in this

case.

The Court: The objection is sustained.

Q. (By Mr. Romley) : You say this Grallinas

mill is not similar to the Duke City mill at Wins-

low? A. No, sir.

Q. Do you know from these exhibits that have

been received in evidence that the Nagel mill made

substantial sums of money, I think it's Exhibit 10,

when it was operating a twelve, ten, twelve and

thirteen million capacity?
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Mr. Moore: Now, we object to that, if your

Honor please.

Mr. Romley: Well, I will withdraw the question,

it's there. That's all.

Mr. Moore: That's all, Mr. Liberman.

The Court: That's all.

Mr. Moore: Mr. Weinstein. [828]

YALE WEINSTEIN
recalled as a witness herein, having been previously

duly sworn, testified further as follows:

Further Direct Examination

Q. (By Mr. Moore) : Mr. Weinstein, generally

what was the condition of the mill and equipment

of Arizona Timber Company in Winslow prior to

its delivery to Duke City under the contract of

purchase in this case?

A. Mr. Moore, I think I would have to answer

that comparative on the basis of the standard that

we have put the mill, the condition that we have

put the mill into.

Q. Answer it any way that you need to.

A. Today. Perhaps best be answered, Mr. Moore,

by the fact that after the mill was acquired by

Duke City Lumber Company

Mr. Romley: Just a moment, if your Honor

please, I submit that this is not responsive. He has

just been asked generally what was the condition

of the mill at the time of the purchase.
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Mr. Moore: I think that's proper, Mr. Romley.

Q. (By Mr. Moore) : What I want to get

A. I would say

Q. Now, wait a minute, what I want to get is

a foundation [829] to start, what the condition of

it was, whether it was in A-l mechanical condition

or whether it was in need of repairs or

A. It was in need of repairs, sir.

Q. That's what I wanted to get. Now, can you

tell me specifically what parts of it were in or

illustrate some of the items, the major items that

were in need of repairs'?

A. I believe the first matter that came to our

attention that was in need of repair were our dry

kilns, we at that time were producing certain grades

of molding and other grades of shop, cut stock

which went to our own plant in Albuquerque and

it immediately became apparent that we were hav-

ing a dry kiln condition, we are having the re-

sultant case hardening and we immediately solicited

the aid and the assistance of the Western Pine

Association dry kiln technicians to help us in the

solution of the problems. I can recall that in this

particular problem which presented itself as a for-

midable one we had solicited information from the

dry kiln manufacturers as to what the costs might

be for recommendations that they would make to

improve the quality of the performance of the work.

We had problems insofar as the condition of the

machinery and the planing mill.
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Q. Did you have to make repairs to the dry
kilns in order to get a job done?

A. We did, we had to make repairs and

Q. After the repairs were made, are the dry

kilns now in [830] satisfactory condition to do the

job that Duke City wants done up there?

A. No, sir.

Q. And are you considering the replacement of

the kilns?

A. After careful consideration, we feel that that

is the only solution to our problem to get an ade-

quate, satisfactory job of dry kilning. We will

—

it will necessitate the installation of new kilns,

Q. Have you had quotations or someone for the

company that you know of had quotations from

manufacturers as to the cost of replacements with

a proper kiln in lieu of the ones that are there?

Mr. Romley : Just yes or no, please.

A. Yes.

Q. (By Mr. Moore) : We have copies of those

here ? A. We do, sir.

Q. Would you get them for me?

Mr. Romley: I submit, if your Honor please,

they are hearsay, there is no need to take time to

get them.

Mr. Moore: Well, apparently you are going to

object to

Mr. Romley: No.

Q. (By Mr. Moore) : Tell me then, Mr. Wein-

stein, what will be the probable cost to Duke City
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for the replacement of the two kilns that are now
in existence? [831]

Mr. Romley: We object to that, if your Honor
pleases, for it's necessarily based on hearsay.

The Court: He may answer.

Mr. Romley: May I inquire on voir dire, your

Honor ?

The Court: Very well.

Mr. Romley: Is your testimony, if you are to

give any now, with regard to that based on the

quotations that were given you?

A. Based upon the quotations given and conver-

sations that I have had with representatives of dry

kilns.

Mr. Romley: We renew our objection, your

Honor.

The Court: No, he may answer. This, on both

sides, profits are necessarily a matter of estimates.

You can't know, neither can you know with exact-

ness what you may have by way of expenses and

I think that in both cases, as long as a person has

some reasonable basis for these figures, they should

be received.

Mr. Moore: Your Honor, we have those quota-

tions if they would be better, I will get them and

have them marked.

The Court.: You may do it if you wish. I think

the witness may speak from memory if you desire.

The Witness: The quotations are in my bag

there, Mr. Moore. I believe they are in an envelope

marked "kilns."
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Mr. Moore: If the Court will give us just a
couple of moments we will get these. [832]

The Court : Due to the hour maybe we'd just as

well get them out and have them ready in the morn-
ing. It's almost 4:30. We will recess until 9:30 in

the morning.

(Whereupon, a recess was taken from ap-

proximately 4:20 o'clock p.m. on May 10th,

1960, until 9:30 o'clock a.m. on May 11th, [833]

1960.)

May 11, 1960, 9:30 O'Clock A.M.
Mr. Moore: Your Honor, I have two other wit-

nesses I would like to proceed with before I con-

tinue with Mr. Weinstein.

Mr. Romley: I have no objection.

The Court: Very well.

Mr. Moore : Mr. Hickman, please.

LYLE HICKMAN
called as a witness herein, after having been first

duly sworn, testified as follows

:

Direct Examination

Q. (By Mr. Moore) : Will you state your name,

please, sir? A. Lyle Hickman.

Q. Where do you live, Mr. Hickman ?

A. Portland, Oregon.

Q. What is your occupation ?

A. I am a dry kiln consultant for the Western

Pine Association, a research engineer is the title

given me.
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Q. What is the Western Pine Association 1

?

A. It's an association that's owned by several

mills in the west. It has control of their—it super-

vises the grades, promotion and product develop-

ment and seasoning. [834] We have a laboratory

that has the product development and seasoning

consultant work.

Q. Are the plaintiff in this case, Nagel Lumber

& Timber Company, and the defendant, Duke City

Lumber Company, both members in good standing

of the Western Pine Association?

A. As far as I know they are in good standing.

They are members.

Q. Both members at any rate. What has been

your experience, Mr. Hickman, in the operation and

study of dry kilns'?

A. I operated kilns for about in the neighbor-

hood of 20 years, that is about 1929 up until five

years ago. The Western Pine invited me to join

their staff, the Association as a dry kiln consultant.

Q. And you are now employed as a dry kiln con-

sultant or research engineer in that department 1

?

A. Yes.

Q. For the Western Pine Association 1

A. Yes,

Q. Did you, day before yesterday, inspect the

two dry kilns of the Duke City Lumber Company

inWinslow? A. Yes.

Q. Tell me briefly, Mr. Hickman, what types of

kilns those are?
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A. One of them is a Reese, made by the Reese

Company. [835]

Q. How do you spell that?

A. It's R-e-e-s-e, and it's a Bloxham.

Q. Bloxham? A. Bloxham.

Q. What is the bloxham kiln, describe that
structure, what kind of unit it is?

A. The building- is built of reinforced, or it's

built of light aggregate^—it's a steel structure, steel

web structure and it's filled in, the walls are filled

in with a light aggregate concrete. But the fans
are underneath, the fans for circulation. It's a direct

fire kiln, we call it direct fire.

It's where the combustion—the products of the

combustion go directly into the kiln charge with the
lumber, so we call them direct fire kilns.

Q. Now, describe the other one for us, the: Reese,

I believe you said ?

A. Yes, it's a web, steel web construction with
metal panels, metal and fiber glass insulation within

a metal, the metal panels are: soldered, they are eight

by—approximately eight by four feet panels. They
are set into this web sealed with neoprene gaskets.

Q. What type of heat, if that's the proper term,

is used in the Reese?

A. It's also a direct fire kiln.

Q. And what is the other kind of heat used in

kilns [836] other than direct fire?

A. Most of the kilns, the majority of the kilns

use steam heat.
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Q. And that is steam conducted through pipes or

radiators or something within the structure 1

?

A. Yes, the steam is used for the heat transfer.

Q. You say most A. Radiant heat.

Q. You say that most of the kilns in operation

use steam heat?

A. In our area most of them are, I'd say 90 per-

cent of them are.

Q. What is the purpose of a dry kiln in the

treatment of lumber?

A. It's to accelerate the drying of lumber.

Q. And in that process of drying a proper kiln

operation does it also condition the lumber?

A. It must be conditioned to be properly good,

lumber has to be conditioned.

Q. How is the conditioning done?

A. After the lumber is dried to the required or

desired moisture content, steam or high humidity

conditions are set up within the chamber for dif-

ferent lengths of time, the required time to do the

job, very high humidity conditions.

Q. And that's what you call the conditioning of

the lumber? [837]

A. Yes, that's to—it softens the surface area

and relieves the internal stresses within the lumber.

Q. Within the boards themselves you mean ?

A. Yes, within the boards themselves.

Q. It relieves the internal stresses. Does the

treatment of the lumber in the dry kiln, the con-

ditioning I believe you said, affect the quality of

lumber that comes out of that dry kiln?
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A. Well, I don't—it doesn't affect the quality,

it makes it—it would be difficult to manufacture if

it wasn't conditioned because the internal stresses

show up in the ^manufacturing, they are not

Q. That's what I mean.

A. They don't rim straight and true through the

machine.

Q. That's what I mean, if it's not properly

dried A. It has to be properly

Q. dried and conditioned then the remanu-

faeture of it does the—does that affect the quality

with respect to remanufacture?

A. Yes, that's right.

Q. Now, did you pick up some samples of the

lumber that came out of the dry kilns at Duke City

Lumber Company at Winslow?

A. I picked up some lumber in their storage

sheds. [838]

Q. And when you did that what did you do

with it?

A. I took them to a cabinet shop and had them,

what we call case hardened samples made out of

them, in other words case hardening samples.

Q. Case hardening samples ? A. Yes,

Q. Do you have those with you? A. Yes.

Q. May I see them, please?

A. These got broken on the trip in handling,

but they will demonstrate the effect.

Q. Speak just a little louder, Mr. Hickman.
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A. Pardon me. These were broken on the trip

down here due to handling and the effect—they will

still demonstrate the effect.

Q. Do these two go together ?

A. Yes, that was a straight, natural board, what
we call natural is before you resaw. [839]

Q. Mr. Hickman, you said these two I am hand-

ing you, I don't know whether they have a number
on them.

A. I marked one "1" and one "2" because two

of these are from the same board and another one

from a different board. This—does that have a num-

ber "2" on it?

Q. Looks like a number "2" here. A. Yes.

Q. Let's take this part of number "2." Will you

just take those two pieces of board and explain and

demonstrate to the Court what those indicate with

respect to proper conditioning or improper condi-

tioning and explain them, that is the best way I

can ask you.

A. They demonstrate there was a lack of re-

conditioning. If I may start from the beginning, in

drawing lumber the moisture must travel from the

inside out and

Q. Hold them up a little higher so the Court

can see what you are talking about.

A. The surface of the board will be drier than

the center, that is the only way it can dry is for

the moisture to travel toward the drier areas. When

lumber gets to around 25 per cent moisture content

it begins to shrink; above 25 per cent there is no
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shrinkage. When the surface gets below 25 per cent

before the center does, the center hasn't shrunk yet

and the outside can't shrink because the center is

still swelled up, so the outside takes on a stress,

gets in a stressed [840] condition and at the same
time it gets harder, it hardens and stiffens. And
then later on in the process the center starts, to

shrink and it can't—nthis is already in a set condi-

tion and this pulls and pulls—this was set and this

was dry and this dries out equal to this, it shrinks

and can't because it is set in that condition.

Q. Did you saw these two pieces you have in

your hand off a piece of lumber?

A. Yes. They were two feet back and I picked

them out at random in the storage shed.

Q. Did you split it?

A. Sawed it back two feet from the end of the

board, run the saw this way.

Q. That is each of those is a piece of a board

in its entirety? A. Yes, back two feet.

Q. Those two were taken at random out of what

you looked at and picked up out of the storage?

A. Storage shed, yes.

Q. Do I understand your opinion and conclu-

sion is, after looking at those that sample indicates

improper reconditioning in the kiln?

A. Yes, sir, lack of adequate conditioning.

Q. Let me hand you these other two also marked
No. 2, did you take those off the same board ? [841]

A. Yes.
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Q. Just tell us in your own way, Mr. Hickman,
what those two pieces of wood indicate in the way
of proper or improper conditioning ?

A. They indicate the same thing;, only this is a

different system of sawing samples. We have three

different methods. This is the standard method of

Forest Products Laboratory in Madison recom-

mends to saw case hardened samples. They also

saw several slots like this. The other got broken

up so bad I did not bring it. They are three ways

of demonstrating the same thing, the same problem.

Q. You say the same problem, what does that

demonstrate?

A. Lack of adequate reconditioning.

Q. And that is hardening and drawing on the

outside before it gets properly dried on the inside

and not moistening the outside so it will have a

stress? A. Yes, sir.

Q. The other piece of wood you have that you

marked No. 1, what does that indicate?

A. That indicates the same problem, the tension

there. If this had been cut out like this, a similar

cut like this, except they didn't take out the core

so that could go together. This particular board has

a cut this way, that isn't related to the condition-

ing, but still has the tension.

Q. Let me ask you, Mr. Hickman, after inspect-

ing the [842] kilns, after taking these samples,

what is your opinion with respect to whether or

not the kilns you inspected need repairing or re-
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conditioning or new equipment in them or abandon-
ing them and build new ones in order to get a

proper operation up there?

A. I couldn't recommend which way, whether
new ones or rebuilding would be the best, because
that is an economic thing. But they should be, would
have to be different equipment installed to get a
proper—without using too long a time, or a long

time to condition.

Q. As I understand your statement, you don't

want to make a recommendation here as to whether
they abandon these and build new ones or put in

new equipment and so forth in the ones they have,

but you do recommend in your opinion one or the

other is advisable insofar as that operation is con-

cerned ?

A. Yes, there should be some improvement made.

Q. That is your conclusion ? A. Yes.

Mr. Moore: That is all.

Cross Examination

Q. (By Mr. Romley) : Mr. Hickman, where is

your office maintained, sir?

A. It is at 1377 Southeast 13th in Portland,

Oregon. [843] That is our laboratory. The main
office is in the Yeon Building.

Q. Your office is in the City of Portland?

A. It is in the City of Portland.

Q. When did you go to the Duke City mill at

Winslow to make this inspection you have referred

to in your testimony?
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A. I arrived at Winslow, that was Saturday

afternoon.

Q. Of this past week?

A. This past week and I did that inspection,

and then Sunday I interviewed the kiln operator.

And then Monday I made as thorough an inspec-

tion as I could, shutting the kiln down, cooling it

off and going in and inspecting it.

Q. Did you go through the entire Duke City

plant at Winslow'? A. Just as a tour.

Q. Did you observe all of the—was the mill op-

erating when you were there on Monday?

A. It was in the afternoon.

Q. Did you observe the condition, general condi-

tion of the entire mill, including the kiln, planing

mill, sawmill, et cetera?

A. I make observations of the mill when I go

through, I am interested in seasoning and it is all

tied in together.

Q. I am not sure I understood your answer.

A. I say I always go through the plant for an

inspection. [844] It is more the way the lumber

is produced.

Q. You did not inspect the kiln alone, you in-

spected the whole plant, more minutely the kiln, is

that the situation?

A. I toured the rest of the plant and looked at

the equipment.

Q. From your observation was all of the remain-

ing equipment in the plant, laying aside for a mo-
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ment, sir, the kiln, will you tell us if in your opin-

ion the remaining equipment and machinery in the

plant was in good, satisfactory, average operating

condition ?

A. I am not—I couldn't—it is out of my field
;

but it seemed to be in adequate running order.

Q. Good adequate running order?

A. Surveying lumber, I couldn't say what con-

dition the equipment was in.

Q. It was making lumber?

A. I couldn't say what kind of condition the

equipment was in, that was out of my line.

Q. From all appearances it seemed to be in

operating condition?

A. Operating condition, yes.

Q. With regard to these two kilns, do you know
how long they had been in existence there?

A. Not exactly. Approximately seven or eight

years I believe. [845]

Q. You know these two kilns had been condi-

tioning lumber then for substantially that period

of time? A. Yes.

Q. You say you are not in a position to recom-

mend whether these kilns should be reconditioned

or whether new ones should be installed, you feel

that is a matter for management?

A. That takes management and an economic

study.

Q. On the basis of your observation, is it your

opinion, sir, that these two kilns could be recondi-
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tioned to the extent they will be efficient, satisfac-

tory, economical in their operation?

A. How was that again?

(The last question was read.)

A. The word reconditioning is a word there, I

would judge there would have to be some changes

in some of the equipment to make them satisfactory.

Q. But with some changes they could be placed

in a good satisfactory, efficient operating condition,

is that right?

A. Yes, I could say that, good condition.

Q. In your opinion, sir, what would it cost to

put these kilns in that condition, approximately?

I appreciate you can't tell us exactly, but do you

have an opinion on that?

A. From the appearance of the Reese kiln, the

big kiln, it would take extensive—the building is

in pretty bad condition. It would take an extensive

remodeling job. [846] I couldn't say exactly.

Q. I am asking, sir, dollar-wise if you can say

approximately what it would cost?

A. I could use a broad base, say between 15 and

$20,000.

Q. You think that would be a reasonably accu-

rate estimate?

A. That would be reasonable, I believe. That

would put them in condition like they were when

they were new, not new, but reasonably.

Q. Is it your opinion, sir, that with the expendi-

ture of some 15 or $20,000 that these kilns then
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could operate satisfactorily in the future for some
period of time?

A. Did I say 15 to 20, or 15 to 25?
A. I am not sure, sir. I think you said 15 to 20.

What is your opinion as to the cost?

A. It would be 15 to 25.

Q. I don't mean to misstate you, I thought you
said 15 to 20. A. Maybe I said it wrong.

Q. Is it your opinion that upon the expenditure
of somewhere between 15 and $25,000 this kiln

could be put in condition where it would operate

satisfactorily for some period of time in the future?

A. I wouldn't want to limit that to some time
in the future. [847]

Q. If you tell me yes then I will ask you for

how long in the future; if you tell me no, I can't

g'o any further than that, sir. Perhaps I can state

the question in this way, Mr. Hickman. In order

to place it in the condition you have related so to

be almost like new, as you said, the expenditure

of this amount of money, can you tell us how long

they could continue to operate satisfactorily and
efficiently, assuming that any normal usual mainte-

nance is given the kiln?

A. By experience I couldn't tell because this is

a kiln we have had no history with, so it would

have to be a guess and

Mr. Moore: We object, if your Honor please,

because the witness has stated there is no founda-

tion or basis upon which he can form an intelligent
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opinion to answer the question, simply have to guess

because he has not had adequate history of this

type kiln.

The Court: Objection sustained. [848]

Q. It's true, is it not, Mr. Hickman, that all

kilns require a certain amount of maintenance, even

a new kiln?

A. Oh, yes, they should have preventive mainte-

nance all the time.

Q. And generally that maintenance expense is

charged off as part, of the operating expense, or do

you know?

A. I don't know how they do that, each different

mills do it different ways.

Q. I see. But there are expenses occurring from

year to year in maintaining every mill, even though

it's one of the best, is that right, sir? I mean every

kiln, even though it's one of the best, is that right,

sir?

A. There is always some maintenance, I mean

a piece of machinery.

Q. In what?

A. Any piece of machinery takes a certain

amount of maintenance.

Q. Now, do you know how long a new kiln

properly constructed and installed and maintained

can continue to be used efficiently and economically

in a mill?

Mr. Moore: We object to the question, if your

Honor please, because it does not contain the ele-

ments necessary for the witness to give an opinion
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in that it does not say whether it is a wooden kiln,

whether it is a steel building, whether it is brick,

whether it's concrete, whether it's block, and I [849]
think that those are necessary elements for the wit-

ness to base an opinion on.

The Court: Well, I would think a great deal of
it would depend on the type of kiln and so on.

Q. (By Mr. Romley) : How many different types
of kilns are there, sir?

A. The majority of the kilns are made out of

masonry, tile, brick or concrete, and with wooden
roofs. Wood roofs. The majority of the kilns. Some
are made out of wood, wooden walls, a considerable

amount of them, wooden walls and a complete
wooden structure.

Q. How much does a new kiln of that type that

you have mentioned cost?

A. I'd have to go back to my round figures again

and it would be about $50,000 for the one like the

Reese kiln.

Q. How long would a kiln such as you have de-

scribed be expected, can be expected it would oper-

ate satisfactorily and efficiently, assuming it gets

normal care and attention and maintenance that

you have referred to earlier in your testimony ?

A. Are we considering now the concrete or

masonry wall and wooden roof?

Q. The one you just described, sir.

A. The wooden roof would—we recommend—we
plan or figure that a wooden roof—the life of a
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wooden roof is seven [850] years. Most of them

are replaced in about nine years, but we figure the

useful life is seven years.

Q. But most are replaced in about nine?

A. Yes.

Q. That's roof only?

A. That's been our actual useful life is about

seven years is what we figure. After that you are

losing efficiency.

Q. How about the rest of the kiln?

A. The rest of it is—will last for years, I guess,

twenty, twenty-five.

Q. How many years, sir?

A. Twenty, twenty-five years, with replacements

and if they were still properly maintained and

cared for.

Q. That's right, properly maintained ?

A. Yes.

Q. Twenty to twenty-five years? A. Yes.

Q. Would it be your opinion, sir, that if the

existing kilns were repaired and the new parts in-

stalled, new machinery installed that you have re-

ferred to, and if they are properly maintained dur-

ing the years, that they could continue to be used

satisfactorily and efficiently for, say, the next thir-

teen or fifteen years at least?

A. The present kilns that are there?

Q. Yes, sir. [851]

A. Efficiently did you say, efficiently?
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Q. Yes, satisfactorily.

A. There might be a possibility that the Reese

kiln with very much maintenance would last, but

the other kiln is more or less on the obsolete type

of kiln.

Q. The Bloxham?

A. The Bloxham, and it would not be efficient.

Q. All right. Then do I understand you, sir,

that the Reese kiln under those circumstances could

last and be used and operate satisfactorily for, say,

thirteen to fifteen years, but the Bloxham would be

less than that?

A. It could, with an extreme amount of mainte-

nance, that

Q. Now, how long could the Bloxham kiln be

used under those same circumstances and condi-

tions?

A. That word "efficiently" in there is—that

would be the thing that's—I don't understand, what

efficient is to one person might not be to the other.

Q. Which of these is the larger of the two?

A. The Reese.

Q. The Reese. That is the one that—well, strike

that.

Bo you know what the production is at that Buke

City mill now in Winslow? A. No, I don't,

Q. If it's twenty-nine to thirty million feet a

year, would it be fair to say, sir, that when that

production drops down, say in 1964, January of

1964 to approximately sixteen million feet and the

next year to twelve million feet, and after 1968 to
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about ten and a half million feet, would it be rea-

sonable to assume, sir, that at those times the

amount required from the kilns will be less than

it is at the present capacity of twenty-nine or

thirty million?

A. I don't believe I can answer that, I don't

believe I am qualified to.

Q. I beg your pardon?

A. I don't believe I am qualified to answer that

kind of a question.

Q. Well, the more you produce the more kiln

space you require, isn't that right, sir?

A. Yes, that would be right, I don't know the

capacity, what the kilns are drying now, that's one

thing I didn't get is how much the monthly pro-

duction is through the kilns. I didn't get that infor-

mation, that's the reason I couldn't answer.

Q. Well, in your opinion from your observation

can the larger of these two, the Reese kiln take care

of sixteen million feet a year?

A. I am not fast enough on mathematics to an-

swer that, I couldn't

Q. You don't feel qualified to answer that?

A. No, I'd have to get some pencil and paper

to answer that one. [853]

Q. Now, is some lumber dried in a dry kiln an<

some air dried? A. At that plant?

Q. Yes. A. Yes.

Q. Do you know whether these samples that yoi

have here were air dried or kiln dried, of your ow

personal knowlege?



George E. Magel, et ah 1003

(Testimony of Lyle Hickman.)

A. I couldn't exactly swear to it, but by all in-

dications they dry—they dry this grade of lumber

through their kilns, and it's very unlikely that it had

ever been not kiln dried, it's from their dry shed and

they don't—this grade, shop and better is not dried

in the yard.

Q. Well, are you

A. So it would be a

Q. Are you saying this was dried in the kiln?

A. I would almost swear to it that it was dried

in the kiln, because it's their practice to do that. I

wouldn't

Q. Who was with you when you selected these

random samples? A. Mr. Lee Weaver.

Q. He is an employee there at Duke City?

A. Yes, I picked the samples.

Q. Just as you say, at random there?

A. At random, yes.

Q. And of course you have no means of knowing

of your own knowledge how long this, these sam-

ples were in the kiln if [854] they were there at all,

do you?

A. No, I couldn't say how long, but

Q. Does the length of time that the lumber is in

a kiln, is that important?

A. It is in a way, the faster the lumber is dried

the more case hardening you get. If it's dried, for

example if it's dried in the yard, air dried, there's

very little case hardening and so little that you don't

recognize it. And the more you accelerate the dry-
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ing of the lumber the more case hardening you get.

But on the same—to that extent we in the dry kiln

consultants, not only of the Western Pine but Forest

Product Laboratory are recommending that lumber

be dried as fast as you can dry it, case harden it

because regardless of the amount of case hardening,

and then relieve the case hardening, that's our rec-

ommendation.

Q. Do you find sometimes that even in good kilns

or the best of kilns that the lumber dries better from

one location in the same kiln as compared to an-

other? A. Yes, that's quite

Q. You don't know, of course, where this came

from ?

A. No, I don't know where this came from.

Q. Is this a fact too, sir: That when lumber

such as these samples you have here are cut into

narrow strips, that they are prone to warp more as

these appear to be than a one by two or one by four

or one by eight? [855]

A. I didn't get that one.

Q. Well, is it true, sir, that these narrower

strips of lumber such as you have in these samples

have a tendency to warp very easily as compared to

a wider piece of lumber?

A. The amount of warp would be directly re-

lated to the width, the warp would be the same. It

would show up more in a wider piece, although

the curve would be the same, the radius of curve

would be the same.

Mr. Romley: That's all, sir, thank yon.
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Mr. Moore: Just one more question, Mr. Hick-

man, to be sure that I understand you.

Redirect Examination

Q. (By Mr. Moore): The estimated life that

you gave on the walls of a kiln to Mr. Romley, you

were referring to concrete or masonry constructed

buildings with a wooden roof?

A. Yes, I didn't have in mind at all a metal

building, I wasn't considering the metal building at

all.

Q. You were not considering a metal building?

A. No.

Q. Nor a wooden building? A. No.

Q. You are not considering the type of kilns you

saw at Duke City Lumber Company's yard in Win-
slow? [856] A. No.

Mr. Moore: That's all, thank you.

Recross Examination

Q. (By Mr. Romley) : You were considering

one of the best, newest and most modern type that

would be installed new, is that right?

A. Well, not necessarily the best but the average.

Q. The average ?

A. The average type that's built now.

Q. One that in your opinion you would say

would cost new approxiamtely $50,000, is that right ?

A. Yes, the one that we would think would be

the most economical kiln to build.
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Q. And the one that you say would take, would
have to have the roof replaced, you think, in seven

years, but it quite often is used for nine years?

A. Yes.

Q. What part of the total cost is reflected in the

replacement of the roof? A. (No answer.)

Q. For how much could you replace the roof

every seven years or every nine years?

A. That I don't know, that would have to be

figured out from the number of board feet of lum-

ber, I have no figures on [857] that, I have never

asked anybody how much it did cost.

Q. Is that dependent on the number of squares?

A. Number of square feet of roofing, yes,

amount of lumber and amount of labor.

Q. Well, do you have the opinion as to the num-

ber of squares that would be involved in a roof of

this type of structure, a new one of the type you

have mentioned?

Mr. Moore: What size?

Mr. Romley: Well, the same size as the existing

Reese.

A. Yes, that's the same size, that would be about

64 feet long and about 40 feet wide with a gabled

roof. That would be—I don't know just how many
squares that would be.

Q. Sixty by forty, did you say? A. Yes.

Q. Is that 2400 square feet?

A. It would be
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Q. I think that's 2400 square feet. How much
does that cost per square, per square foot cost of

replacing that roof?

Mr. Moore : He said gabled roof.

Q. (By Mr. Romley) : Gabled then, it would

be something more ?

A. It would be something more than that.

Q. It wouldn't be more than one and a half

times the total, would it?

A. No, it would be about half again the [858]

total.

Q. Half again, one and a half? A. Yes.

Q. About one a quarter times, approximately?

A. It would be a half—they are half pitch roof,

that would—it would be about a one and a half of

what you figured for the flat roof.

Q. So it would be about 3600 square feet instead

of 2400, is that right?

A. If those figures are right, yes.

Q. And how much does that cost to replace 3600

square feet every seven or nine years?

A. I wouldn't know, I wouldn't know the price

of the lumber that they used or the cost of the labor

that was used to put on

Q. Did you have any idea as to the cost of the

lumber ?

A. No, I wouldn't. I wouldn't know what the

company would charge themselves for the lumber,

it would be their own lumber.

Q. They'd manufacture it themselves?

A. Yes, they'd manufacture it themselves.
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Q. They could do it cheaper than if they went

out on the open market and bought it at either

wholesale or retail, isn't that right? A. I

Mr. Moore: Your Honor, I object to this [859]

line of questioning. We are getting into speculative

matters, whether they can get it cheaper from

themselves or somewhere else, it appears to me to

be somewhat irrelevant.

The Court: I thought he answered.

Q. (By Mr. Romley) : I didn't hear your an-

swer, sir.

A. Oh, I didn't answer.

The Court: I thought he answered.

Mr. Romley: I didn't hear it.

Q. (By Romley): What is your answer, sir?

Can they make it cheaper than they would buy it

wholesale or retail?

A. I should think so.

Q. All right. Now, what can it be bought for

retail, do you know?

A. No, I don't.

Q. What can it bought for wholesale, do you

have any idea?

A. No, I wouldn't know either. We don't know

when we are going to put this roof on, we wouldn't

know what the price would be at that time.

Q. Well, do you know what it is today?

A. Well, it would be between seventy-live and a

hundred dollars a thousand, I'd presume.

Q. And can you translate that 75 to $100 a

thousand to 3600 square feet? I can't do that,



George H. Nagel, et al. 1009

(Testimony of Lyle Hickman.)
A. I can't either. [860]

Q. You could do it if you had time, you mean?
A. Well, I guess I could multiply, it could be

done, yes.

Q. Will you do that, please, sir? I want to get
an idea of the cost of this roof.

Mr. Moore
: Mr. Romley, you have a lot of lum-

ber people, I think that could figure that pretty
quick. Your representative is qualified to do that,

A. You are getting out of my area.

Q. (By Mr. Romley): Did you express an
opinion to me this morning as to what it would cost

to replace that roof by lumber?

A. No, not the roof.

Mr. Romley: That's all.

Mr. Moore: That's all, Mr. Hickman. Thank
you, sir. May this witness be excused, you Honor?
Mr. Romley: I have no objection.

The Court: You may be excused, Mr. Hickman.
Mr. Moore: Mr. Andy Steward, please.

ANDY STEWARD
called as a witness herein, after having been first

duly sworn, testified as follows:

Direct Examination

Q. (By Mr. Moore) : Will yon state your name,
please, sir? [861] A. Andy Steward.

Q. Where do you live, Mr. Steward?

A. Albuquerque, New Mexico.

Q. What is your occupation ?
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A. Supervisor in the planing mill, planing mill

foreman, planing mill assistant.

Q. Supervisor of—I didn't understand you.

A. Supervisor in the planing mill and kind of

master mechanic in the planing mill, over the ma-

chinery.

Q. And you are employed by whom?

A. Duke City Lumber Company.

Q. How long have you been in the employ of

Duke City Lumber Company?

A. Almost fifteen years.

Q. How long have you been engaged in work in

the operation of a planing mill or as a mechanic

with reference to planing mills and trimmers

and—

—

A. Twenty-three years, a little over.

Q. Mr. Stewart, did you go over to Winslow in

the early part of 1959 to look at or do some work on

the mill that Duke City had bought from Arizona

Timber Company? A. Yes, sir I did.

Q. Where you over there before February of

'59 to look at it or to do any work on it?

A. Just—I was just over there. [862]

Q. When?
A. Just one day, I think, in one day and out,

Q. When was that?

A. Well, that would be approximated a week or

so before T went over there.

Q. I see. And when you went over the first time

for the one day what was the purpose of your trip?

A. Just to see, just to look at it.
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Q. Look over the planing mill. A. Yes.

Q. Did you go over—did you look at or inspect
the saw mill ? A. No.

Q. Do I understand correctly, your work is limi-

ted to planing mills? A. Yes, sir.

Q. What was the condition, generally, of the
planing mill that you saw at Winslow when you went
over on your first trip ?

A. It was pretty badly shot at first.

Q. Then when you went back what did you do
with respect to correcting this shot condition you
are talking about?

A. Well, we worked around there trying to get
it to keep it together until we could get the parts
to fix it up.

Q. And did you have to get new parts ?

A. Had to get new parts. [863]

Q. To put it in condition ? A. Yes.

Q. How long did yon work on it, do vou re-

call ?

A. Well, T was over there two weeks that month.
I went back and stayed three weeks. Then about two
weeks out of each month I was over there for about
three months there, and then I went back in Novem-
ber and overhauled the machine. We put new parts

in it.

Q. Was there any replacement of a planing mill,

one come over from Albuquerque to replace one?

A. Yes, we had taken one out, I sent one from Al-

buquerque over there.
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Q. Why did you take the one out at Winslow ?

A. Well, it was wore out and too much down, lost

time on it. It wasn't—couldn't do any good with it.

Q. What is the function of a planing mill, what

does it do with respect to the manufacture of lum-

ber?

A. Well, you—it comes in rough and you remanu-

facture it, surface it through the planing mill and

run it out through the trimmer ready for use, ship-

ping.

Q. Well, I think we are all familiar with tongue

and groove lumber. Is that a part of the operation of

the planing mill %

A. That's a part of the operation of a planing

mill.

Q. That is to cut the lumber into what we call

tongue and groove? [865]

A. Yes, tongue and groove.

Q. How many planers were there in the plant at

Winslow when you first went over and looked at it,

was there just one? A. Two.

Q. And one of those you took out and sent one

over from Albuquerque, is that correct?

A. Yes, that's correct.

Q. Now, then, what did you do to the other one?

A. Well, we finally got enough parts we could

overhaul it, all we could do was just patch it up,

try to make it turn until we finally got the parts to

fix it Tip where it would run.
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Q. Now, what about—is there a trimmer or was

there a trimmer in the plant at Winslow when you

went over? A. Yes, there was.

Q. Did you do any work on the trimmer?

A. Well, we done some work on it, didn't do

much good with it.

Q. Did you replace it? A. We replaced it.

Q. Replace the trimmer entirely with a new
unit ? A. Entirely.

Q. Also did you have anything to do with the

installation of a printer and waxer?

A. Yes, sir.

Q. What is a printer and waxer? [8t>5]

A. Well, it's a—it sets behind your trimmer,

and it's got a—you print the end of your broad

"Duke City Lumber Company," and the waxer

waxes the end of it after it's printed.

Q. Was there a printer and waxer among the

equipment you found when you first went over to

this mill? A. No, sir.

Q. Now, when was it, do you recall, Mr. Stew-

ard, when you went over and overhauled the planer ?

A. It was during Thanksgiving week.

Q. That was in November?

A. November.

Q. Of '59? A. '59.

Q. And that's when you did what we would call

the substantial overhaul job?

A. Yes, what parts we could get. There was

some of them came in after I left.
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Q. Mr. Steward, we have had some discussion

here about stacking sticks. What are stacking

sticks ?

A. Well, they are just a strip about three-

quarters, thirteen-sixteenths thick and about two

inches wide, fifty-four inches long. It's only what

size you use. We use fifty-four inch loads.

Q. Excuse me, I didn't mean to interrupt you.

What are they used for? [866]

A. Well, between the boards to keep the air

circulating through them and keep them from

cupping.

Q. In other words, when lumber is stacked

you mean?

A. Stacked on these layers, between each layer

of wood.

Q. I see. Do those stacking sticks break or wear

out? A. Well, they break.

Q. What is the percentage of breakage, do you

know?

A. Well, I wouldn't know just from day to day.

But you can stand and watch them like I do day

in and day out for a year, I'd say we replace about

50 percent a year, year in and year out. Some years

it might take more, I figure about, just standing

there seeing them every day and what we lay out

that's broken, if they break a couple inches off the

end they are not any good to us any more.

Q. Were you over in Winslow in February,

1957? A. Yes, sir.
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Q. Were you sent over there by Mr. Liberman
or Mr. Grevey? A. Yes, sir.

Q. What was the purpose of that trip?

A. We went over there to look at a site to put

a planing mill and saw mill later on.

Q. And did you lay out plans and so forth for

it?

A. Yes, sir, we did, for the planing mill.

Q. Do you remember where that site was?

A. Yes, sir. [867]

Mr. Romley: Just a moment, if your Honor
please, I object to this line of testimony. I don't

think it's material. It has no probative value.

Mr. Moore: It lays a foundation for some short

evidence we will have later, your Honor, to explain

some of the evidence that's now before the Court.

That's all I have on it anyway, I am through with

it.

The Court: Very well.

Mr. Moore: That's all, Mr. Steward.

Cross Examination

Q. (By Mr. Romley) : Mr. Steward, you say

there were two planers when you went there in

February of '59 ? A. Yes, sir, there was.

Q. And you took one out and took it to Albu-

querque and brought one in from Albuquerque?

A. No, we didn't take it to Albuquerque, we
brought one from Albuquerque over here and took

that one out.
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Q. Well, one of the original two you just re-

paired and it remained and is still there, is that

right, sir? A. Yes, sir, one of them.

Q. And the other one of the two was replaced

by one that you sent over from Albuquerque?

A. Yes, sir. [868]

Q. What did you do with the one that was there

that was replaced by the Albuquerque one?

A. As far as I know it's still over there.

Q. So there are three now?

A. 1 don't know, it's setting down there as far

as I know, I don't know.

Q. Did you do any overhauling at all in Feb-

ruary ?

A. Well, just—you know, just repair work we

could do with what we had to do with, that's all.

Q. This matter of overhauling planers is some-

thing that comes up every few years or maybe

oftener than that in every saw mill, isn't that right?

A. Well, yes, that's right.

Q. How often do you overhaul a planer?

A. Oh, just a matter like about every two, three

years.

Q. Every two or three years you do it, even with

those in the best of condition? A. Yes, sir.

Mr. Romley: That's all.

Mr. Moore: That's all, Mr. Steward. [869]
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YALE WEINSTEIN
called as a witness herein, having been previously

duly sworn, testified as follows:

Direct Examination

Q. (By Mr. Moore) : Mr. Weinstein, you wove
in the courtroom this morning, were you not, when
Mr. Hickman testified? A. Yes, sir.

Q. Were you familiar with the kilns that were
in existence at the Winslow mill when Duke City
took it over from Arizona Timber Company!

A. Yes, sir.

Q. Was there any conditioning equipment in

those kilns at that time?

I

A. None whatsover.

Q. Has Duke City since installed the condi-

tioning equipment in the kilns; by conditioning

equipment, I mean the equipment to condition the

lumber that Mr. Hickman was talking about?

A. We have, sir.

Q. And the equipment you have installed has

been in use for how long, approximately?

A. T would say approximately six or eight

months.

Q. Do you know whether or uot, even after the

installation [870] of that equipment in these kilus,

there have still been complaints from customers of

remanufaetured lumber with respect to the quality

or condition of it?

A. I am aware of those complaints, yes, sir.
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Q. I asked you yesterday, Mr. Weinstein, about

some invoices, I mean the bids.

Mr. Weinstein, I hand you what is marked De-

fendants' Exhibit I for identification; tell the

Court, please, what that is, without giving the in-

formation therein contained.

(Defendants' Exhibit I marked for identifi-

cation.)

A. Mr. Moore, this is a proposal or a bid in an-

swer to a request we made to the Moore Dry Kiln

Company for a dry kiln for our plant in Winslow.

Q. Does that provide for a kiln of concrete or

block or brick construction?

Mr. Romley: I think I can save some time. We
have no objection to it.

Mr. Moore: Very well. We offer Defendants'

Exhibit I in evidence.

The Court: It may be received.

(Defendants' Exhibit I marked in evidence.)

Q. (By Mr. Moore) : Mr. Weinstein, I note on

that exhibit just introduced that it is the bid on a

direct gas heat kiln?

A. Yes, sir, it is a bid on a direct fired sras kiln.

Q. From your experience is that as efficient an

operation [871] as a steam heated dry kiln?

A. No, sir.

Q. Does that proposal that we introduced in

evidence include the cost of construction?

A. No, sir. This is for the kiln.

Mr. Romley: You mean cost of erection?

Mr. Moore: Erection or constmction.
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Mr. Romley: It is a pre-fab deal, isn't it? Ex-
cuse me, your Honor, 1 didn't mean to exchange re-

marks with counsel.

A. It does not include the cost of erection. While
I haven't read this recently, I think we had a re-

quirement to furnish roofing material in addition

to the pre-fabbed metal.

Q. I believe the total amount shown there, so I

have it in my mind to make a note, is something
over $40,000? A. That is correct, Mr. Moore.

Q. You were here also, Mr. Weinstein, when Mr.
Steward was testifying, were you not?

A. Yes, sir.

Q. He was talking about the repairs to a planer?

A. Yes, sir.

Q. I asked you to get certain invoices and to

make a list of expenses calculated from those in-

voices which I am going to ask you about, but pre-

liminarily is this the list of the repairs on the

planer which Mr. Steward was talking [872] about?

A. Yes, sir.

Q. I think I can save a moment, your Honor.

Mr. Weinstein, let me hand you, before I mark

it as an exhibit, then we can mark it for identifica-

tion, a yellow sheet of paper with certain figures on

it and ask you this. Does that contain a correct list

of the invoices that were paid for repairs to the

planer mentioned at the top of the sheet?

A. Yes, sir.
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Q. And are those figures copied from the in-

voices which I have here?

A. They are. You don't have all the invoices,

Mr. Moore. Some of them are contained in the other

folder.

Q. We have all the invoices in the courtroom

from which those figures were taken?

A. Yes, sir. I have personally prepared this list,

sir.

Mr. Moore: Let me have that sheet so we may

have it marked.

(Defendants' Exhibit J marked for identifi-

cation.)

Q. (By Mr. Moore) : Mr. Weinstein, I have

three folders in my hand, one marked Irvington

Machine Works, 1960-61; another Irvington Ma-

chine Works and S. A. Wood Machine Company.

These folders contain invoices?

A. Yes, sir. May I explain it just a moment?

Q. What I want to do is be certain we have the

correct list there from invoices that are in these

folders.

A. They are correct, sir. However, during 1959

the S. A. Wood's representation was changed from

a factory branch to the Irvington Manufacturing

Company. That is the reason a portion of these

invoices were received from Irvington for the same

piece of machinery and some of them directly from

the manufacturer, S. A. Woods. And the only oues
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contained here, Mr. Moore, are the ones we were
positively able to identify as parts that went on

this one specific machine.

Q. On these invoices yon have here, are there

invoices on other items not shown on that sheet?

A. Yes, sir.

Q. All of the items shown on that sheet, De-

fendants' Exhibit J for identification, are taken

from an invoice within these folders?

A. That is right, Mr. Moore.

Mr. Moore : From that identification, yonr Honor,

and not to encumber the record too much, rather

than offer all of these invoices, we offer Defendants'

Exhibit J and I have the invoices here and give

counsel an opportunity to examine them and com-

pare them with this exhibit now or during the noon

hour at his convenience?

Mr. Romley: I have no objection, yonr [874]

Honor.

The Court: It may be received.

(Defendants' Exhibit J marked in evidence.)

Q. (By Mr. Moore) : Mr. Weinstein in addi-

tion to the items of repairs shown on Defendants'

Exhibit J and in addition to—well, further explain-

ing Mr. Steward's testimony, what other pieces of

equipment were either replaced or repaired or new

ones brought into that mill after Duke City took it

over? I am not talking about rolling stock, I want

to segregate the two.
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A. Items that were not acquired by Duke City

Lumber Company from Arizona Timber Company,

Mr. Moore, included an automatic

Mr. Romley: You say these are items not re-

quired %

Mr. Moore : Items

Mr. Romley: Not included?

Mr. Moore: I will tie it up.

Mr. Romley: Go ahead.

A. (Continuing) : Consisted of an automatic

lumber stacker, the machine which was previously

been referred to as replacing: our Newman planer in

the planing mill; we installed the Irvington trim-

mer in the planing mill. There is an item of a lum-

ber storage shed, a surface lumber storage shed.

Q. Are you acquainted with the costs and values

of those pieces of equipment generally ?

A. I am, sir. [875]

Q. What is your estimate as to the value of the

Irvington trimmer?

A. Approximately $10,000, sir.

Q. The stacker that you say was put in, does

that have a name?

A. That is a Lawson stacker and that has a

value of $35,000.

Q. What about the planer that was brought over

and substituted for one, do you have an opinion as

to the value of that?

A. The installation as it is represented repre-

sents a value of $25,000.
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Q. Do you have an opinion as to the value of

the storage shed you mentioned?

A. About $7500.

Q. Those, as I understand you, Mr. Weinstein,

are substitutions and additions of equipment inde-

pendent of the dry kiln, separate from the dry kiln ?

Mr. Romley: I object to the form of the ques-

tion. I don't think he said they were substitutions

—

I beg your pardon, the one planer.

Mr. Moore: Substitutions or additions.

Mr. Romley: I am mistaken.

A. They are, sir.

Q. (By Mr. Moore) : And can you testify [876]

whether or not you are getting a satisfactory opera-

tion out of your dry kilns that are now there?

A. We are not, sir.

Q. In view of your experience and the type of

product desired to be manufactured, do you have

an opinion as to whether it will be necessary to re-

place the dry kilns with new ones ?

A. I have my own personal opinion that these

must be replaced and we contemplate such a replace-

ment. It is merely a matter of determining the exact

type and when.

Q. Do you have an opinion as to the ultimate

cost of such equipment?

A. My opinion is that our minimum cost will be

in excess of $50,000, Mr. Moore.

Q. Now, with reference to the rolling stock. Have
you at our request made a list of the rolling stock

which ultimately will have to be replaced and put
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on this list after checking into the matter, your esti-

mate of the cost of such replacements?

A. I have, sir.

The Court: We will take the morning recess at

this time. [877]

(Recess)

After Recess:

Q. (By Mr. Moore) : Mr. Weinstein, I was ask-

ing you about the list that you had prepared with

respect to the replacement of rolling stock. In that

list did you also include some replacements that

have already been made? A. I have, sir.

Q. What replacements have already been made?

A. We have already replaced a lumber carrier

and a lumber fork lift.

Q. And the list that you prepared, does that

include your opinions as to the items and the cost of

each? A. Yes, sir.

Q. And does that include the items that have

already been replaced which you just mentioned?

A. Yes, sir.

(Defendants' Exhibit K marked for identifi-

cation.)

Q. (By Mr. Moore) : Mr. Weinstein, I hand you

Defendants' Exhibit K for identification and ask

yon if that is the list which we were just talking

about? A. Yes, sir.

Q. And you have prepared that in accordance

with what I have heretofore asked you and you

have told me? A. Yes, sir.
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Mr. Romley: We have no objection to K, your

Honor.

The Court: It may be received. [878]

(Defendants' Exhibit K received in evidence.)

Q. (By Mr. Moore) : Simply for the record,

and so that I may make a note over there and not

have the exhibit, the total shown here is $366,500

in one figure, and 406,000 in another.

Tell me now what the second column, what is that

title?

A. It is entitled "With Wagner, Letoumeau or

Pettibone."

Q. What do those words mean %

A. They refer to a, particular type of log stacker,

and I have made an alternate column there, Mr.

Moore, by reason of the fact that I am of the opin-

ion that we must replace one piece of equipment

that we currently have, that which we acquired from

Arizona Timber Company with a new type of spe-

cialized equipment. Heretofore we have been able to

haudle our logs on the landing with a track-type

hydraulic log stacker. In view of the fact that our

readily accessible timber is no longer available to

us

Q. Readily accessible at what time of the year

do you mean?

A. During times of inclement and bad weather,

Ave feel that we must start building up our log in-

ventories as soon as we can get back into the woods,

which will necessitate a specialized piece of equip-
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ment on the landing enabling us to unload entire

truck loads and build up our inventories during

this period of hazardous blueing season.

The same piece of equipment we contemplate will

be needed to keep our inventory in a shape and a

manner whereby [879] the older logs can be re-

moved from the landing, put in the log pond for

immediate manufacture through the saw mill and

at the same time be used to accumulate our inven-

tory. It's a piece of machinery that I feel will be

needed to offset the disadvantage of not having our

nest egg logging available to us during the periods

of bad weather.

Q. And the cost of that particular machine is

the one that you have shown in the alternate column

you are talking about? A. Yes, sir.

Q. And that makes the total then, including that

one, $406,000? A. Yes, sir.

Q. Mr. Weinstein, were you familiar with the

Nagel mill in 1952?

A. Only on the basis of observations that I have

made in the course of visits to the Nagel plant.

Q. Are you familiar with the size of the mill

with reference to capacity now from what it was

in 1952 ? A. Yes, sir.

Q. How does it compare now with what it was

in 1952?

A. Well, the present Nagel Lumber & Timbe]

Company mill has had additions made to it in tin

form of a line bar resaw which was added, I
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lieve, during the period of perhaps 1958 which has
increased the capacity of the present Nagel plant.

Q. Now, on September 23rd, 1958, Mr. Wein-
stein, do you recall whether or not you saw Mr.
Jenkins and Mr. Nelson when they came over to

Mr. Gallagher's office in Albuquerque?

A. I recall having seen them in the office, yes,

sir.

Q. Later that day did you have an occasion or

were you directed to go to an airport and check the

log of certain companies with respect to flights on
Saturday, September 20th ?

Mr. Romley: Just a moment, if your Honor
please I object to the form of the question because
he was asked first if he recalled seeing them on
September 23rd, 1958. His answer is not in the

affirmative, he says, "I recall having seen them in

the office." I don't know whether he saw them in the

office that day, he hasn't said, or just recalls seeing

them there from time to time.

Mr. Moore: Well, let me clarify that then if

there is any doubt about it.

Mr. Romley
: And further it's immaterial, if your

Honor pleases.

The Court: He may answer. Go ahead, Mr. Moore.

Q. (By Mr. Moore) : Bid yon see them in the

office on September 23rd, 1958? A. Yes, sir.

Q. After they had gone were yon directed by
anyone to go to the airport to check logs in flights

on Saturday, September 20th? [881]
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Mr. Romley: Object to that as entirely imma-

terial and hearsay.

Mr. Moore: I will tie up who it was and what

he did.

The Court: He may answer. A. Yes, sir.

Q. (By Mr. Moore) : Who directed you to do

that? A. Mr. T. P. Gallagher.

Q. And what did he direct you to do with re-

spect to checking logs of nights of the company

on September 20th?

Mr. Romley : We renew the objection, your Honor.

The Court : He may tell what he did.

Q. (By Mr. Moore) : What did you do in re-

sponse to those directions?

A. I accompanied Mr. Paul Weber, who was the

pilot for the Gallagher Company, to the Cutter-

Carr, West Mesa Airport, and he cheeked the rec-

ords to determined whether or not the flight had

been made. [882]

Q. Flight made when ? A. September 20th.

Q. To where?

A. To Winslow, from Albuquerque to Winslow.

Q. Did you also check the records or look at

them with Mr. Weber?

A. I did not personally check the records with

Mr. Weber, Mr. Moore.

Q. You saw him making that check?

A. Yes, sir.

Q. On October 8th, 9th and 10th, 1958, Mr.

Weinstein, first you were in the courtroom yester-

day afternoon, were you not? A. Yes, sir.



George H. Nagel, et al. 1029

(Testimony of Yale Weinstein.)

Q. You heard the testimony with respect to con-

ferences that Mr. Liberman had with Mr. Gallagher
and with you, Mr. Cavanaugh, Mr. Wickens, with

respect to negotiations concerning some matters re-

specting the sale of the Gallagher properties both

in New Mexico and Arizona? A. Yes, sir.

Q. And later the negotiations with respect to

the Arizona mill? A. Yes.

Q. What part of those negotiations were you
present at?

A. On October 8th I accompanied Mr. Robert
Gallagher and [883] Mr. Thomas Gallagher to the

office of Mr. Liberman, Duke City Lumber Com-
pany. The following day, on October 9th, I was part

of the group that met Mr. Gallagher at his apart-

ment and later part of the group that went to the

office of the Duke City Lumber Company to dis-

cuss matters with Mr. Liberman.

Q. All right. On October 8th, when you were in

attendance at that conference, summarize for us

what happened and what negotiations were held.

A. I accompanied Mr. Robert Gallagher and Mr.

Thomas Gallagher to the office of Mr. Liberman,

Duke City Lumber Company, at which time Tom
substantially advised Mr. Liberman that

Mr. Romley: Just a moment, Substantially ad-

vised

Mr. Moore: The substance of what Mr. Gal-

lagher said.
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A. Mr. Gallagher said he had made financial

arrangements for the acquisition of the Kaplan

properties for our group and the purpose of my
visit, along with some other things that were dis-

cussed was to be determined from Mr. Liberman,

whether or not he would be willing to continue the

milling contract that

Q. When you said Mr. Gallagher said something

about "our group," who was the group?

A. The group consisted of his brother Robert

Gallagher, Mr. Tom Cavanaugh and myself and Mr.

C. K. Wickens.

Q. In substance what did Mr. Liberman say with

respect [884] to continuing the milling contract?

A. Mr. Liberman would not agree to continuing

the milling contract and made reference to the fact

that he had contemplated making the trip to New
York to clear up matters pertaining to his name

and character, whereupon Mr. Tom Gallagher got

quite excited and made certain statements to Mr.

Liberman and Mr. Liberman at that point sug-

gested that this wasn't completely proper and his

brother Bob more or less grabbed Tom by the arm

and started to lead him out of the office.

Q. What did Mr. Gallagher say with reference

to the continuance of the milling contract?

A. I am sorry, I didn't understand.

Q. What did Mr. Gallagher say with reference

to continuing or continuance of the milling con-

tract?



George H. Nagel, et al. 1031

(Testimony of Yale Weinstein.)

A. Mr. Gallagher requested that when his group
makes the acquisition he would like to have the

milling contract continued.

Q. And by his group you are referring to the

same people you named just a moment ago?

A. Yes, sir.

Q. That was at the end of the conference you
were on on October 8th? A. Yes, sir.

Q. The next time you were in on any of the

negotiations [885] was when?

A. The following day, we were called to Mr,

Gallagher's apartment.

Q. Who was there?

A. The same persons, Mr. Gallagher, Robert Gal-

lagher, Tom Cavanaugh, Charley Wickens and my-
self.

Q. What was the substance of the negotiations

at that meeting?

A. He told us that he had been in conference

with Mr. Liberman all morning and had discussed

the possibility of merger, joint venture, many pos-

sibilities. There were many possibilities that he put

forth to us. However, he advised us that he had not

made a definite commitment, he had discussed cer-

tain matters and wanted the opinion of the group

as to their opinion on the matter.

Q. What was the next meeting you were in?

A. We left Mr. Gallagher's apartment and then

went to the office of Mr. Liberman at Duke City

Lumber Company.
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Q. What was the substance of your discussion

there with Mr. Liberman?

Mr. Romley: I object to that as hearsay.

Mr. Moore: With Mr. Liberman?

Mr. Romley: Oh—yes.

Mr. Moore: Still in the same matter we were

into yesterday that Mr. Romley opened up, by his

questions and [886] the introduction of the depo-

sition.

The Court : If it is in the deposition.

Mr. Romley: If it is there

The Court: I don't know, I haven't read it in

toto. Was Mr. Tom Gallagher at this meeting?

Mr. Moore: Just answer the Court's question,

Mr. Weinstein.

The Witness: Mr. Tom Gallagher was not pres-

ent at this meeting. His brother Robert Gallagher

was present at this meeting with Mr. Liberman.

Q. (By Mr. Moore): In Mr. Liberman's office?

A. In Mr. Liberman's office, yes, sir.

Q. Were the discussions and negotiations there

with respect to the same subject matter that had

been covered in the conference you told us about

the day before when Mr. Bob Gallagher and Tom
Gallagher were both present and Mr. Liberman

present? A. Yes, sir.

Q. Give us the substance of the conference in

Mr. Liberman's office.

A. We made the same request; Mr. Liberman,

he represented the group that contemplated the pur-

chase of the Kaplan properties and we made a sim-
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ilar request of Mr. Liberman that any manner in

which the merger, partnership or whatever might
develop would be worked out, whether or not the

milling [887] contract would be continued. Mr.
Liberman advised us that as far as he was con-

cerned he would not be in a position to give us an
answer. He considered he had a prior deal and com-

mitment from, on the purchase—gave us no answer
in the affirmative he would be willing to carry out

such a continuation of the agreement.

Q. You were not present in New York at any
of the negotiations, were you, Mr. Weinstein?

A. No, sir.

Q. You have heretofore told us I believe that

you went to work for Duke City on December 15th,

at the time of the turn over of the plant or turn

over of something, what was it?

A. I don't exactly recall which portion was
turned over, but December 15th was agreed mu-
tually between the two companies was a convenient

date for my transfer of employment from Arizona

Lumber Company to Duke City Lumber Company,
it was December 15th.

Mr. Moore: That is all. Just a minute, excuse

mo, Mr. Romley. I did overlook a matter, if the

Court please. Mr. Pfister called to my attention.

Q. (By Mr. Moore) : Mr. Weinstein, tell us

whether or not in your opinion it would be econ-

omically feasible to operate the present plant at

Winslow at Duke City Lumber Company when the

available production of timber drops to [888] 12
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or 10 million feet per year, assuming it will do that ?

A. I do not believe it is economically feasible,

Mr. Moore.

Q. What in your opinion would have to be done

in order to make it an economically feasible opera-

tion ?

A. In my opinion there would have to be very

substantial changes made, particularly in our saw-

mill. We have a sawmill that was added on to and

for the purpose of increasing the production we

made certain additions and we now have a mill

geared to production of about 30 million feet. In

my opinion, in order to stay in an economic com-

petitive position with the reduction of allowable cut

to 12 million feet, I believe we would almost have

to make a complete change, that is, to construct a

new sawmill. That would be a few years hence. I

don't know just exactly what conditions would gov-

ern our decision that might be made then, but on

the basis of my experience of operating this plant,

on a reduced cut of 12 million feet I don't believe i1

could be done economically.

Q. Would the same be true if the available cut

were reduced to 16 million feet?

A. The same would be true, yes, sir.

Mr. Moore: That is all.

Cross Examination

Q. (By Mr. Romley) : Has there been som<

discussion in the Duke City group with regard t(

what it will do when your production is down to

12 million?
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A. We have had no such discussion, sir.

Q. When it is down to 10 and a half million?

A. No, sir.

Q. Or 16 million? A. No, sir.

Q. No discussion at all? A. No, sir.

Q. But any discussion among any of the Duke
City people or officials, Liberman or you, as a

result of which you concluded it would not be

economically feasible to operate when you dropped

to that low a production'?

A. I don't quite understand your question.

Mr. Romley: Would you read it, please?

(The last question was read.)

A. I have discussed this matter with Mr. Moore.

Q. (By Mr. Romley) : Did you discuss it with

Mr. Liberman?

A. No, I have no recollection of discussing this

with Mr. Liberman.

Q. Did you hear Mr. Liberman say substan-

tially the same thing yesterday?

A. Yes, sir.

Q. Before then you didn't know Mr. Liberman

had an opinion [890] on that subject?

A. I don't know what Mr. Liberman's opinion

was on that subject.

Q. When you discussed it with Mr. Moore,

was Mr. Liberman present?

A. Not to my recollection.

Q. Has any thought been given by you as to

how long timber will be available for production

at the Duke City Mill in Winslow?
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A. Yes, sir.

Q. How far do you project it forward?

Mr. Moore: On what basis, Mr. Romley? We
object to the question, if your Honor please, unless

he includes the amount of available timber.

The Court: May 1 have the last two questions,

Mr. Baker.

(The last two questions were read.)

The Court: He may answer.

A. Mr. Romley, in my own personal opinion

one of the greatest problems we have to face in

making projections and decisions is the inability

to project beyond the timber that we apparently

have under contract. We are aware of the pro-

visions of the management plan and the Forest

Service projections, but we always have hanging

over our head the very real possibility of being

unable to get the timber at a [891] price where we

could continue at a profit or whether we could

get the timber at all, as the result of competitive

bidding.

Q. (By Mr. Romley): I thought you told us

you had given some thought to projecting it for-

ward, to what year are you talking about?

A. To no specific year.

Q. You say you take into consideration in your

thinking only the existing contracts?

A. This is the only timber that we can look

Q. No, please answer my question. You have

taken into consideration only the existing con-

tracts? A. Specifically, yes, sir.
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Q. Well, do you not specifically take into con-

sideration other contracts ? That is not a good ques-

tion. I couldn't answer it myself. I will withdraw
that.

When you say specifically, you take into consid-

eration only the existing contracts, do you mean
that in some other manner you take into consider-

ation other contracts, or don't you mean that?

A. Mr. Moore, I don't really quite understand

your question

Mr. Moore: Mr. Romley.

A. (Continuing) : Excuse me, Mr. Romley.

Q. (By Mr. Romley) : There is a timber sale

coming up [892] this month, isn't there?

A. Yes, sir.

Q. That is in the Sitgreaves National Forest?

A. Yes, sir.

Q. In the Chevalon working circle?

A. It is.

Q. It provides for about 26,800,000 feet net log

scale?

A. That is the estimate they have made.

Q. Those estimates are sometimes exceeded, are

they not?

A. They are sometimes exceeded.

Q. More generally they are exceeded, more often

they are exceeded than not?

A. I couldn't answer that question.
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Q. I beg your pardon ?

A. We have had sales that were exceeded. We
had one recently where the estimate was in excess

of what we actually took.

Q. Is that the only one you remember where
the estimate was in excess of what you actually

cut? A. Yes, sir.

Q. All the others were either right on the button,

as they say, or in excess, is that right?

A. Substantially, sir.

Q. How many others were there, half a dozen

or more? A. No, sir. [893]

Q. I am not sure whether I asked you if it isn't

a fact this sale is tailored for Duke City that is

coming up this month?

A. We had requested this timber sale be put up.

Q. You intend to bid on it? A. Yes, sir.

Q. Duke City does? A. Yes, sir.

Q. You heard Mr. Jenkins say that Nagel does

not intend to bid on that sale? A. Yes, sir.

Q. You have no reason to anticipate that Duke

City will not get the timber, do you?

A. I hope Duke City is the successful bidder on

that sale, Mr. Romley.

Q. You have no reason to believe otherwise, do

you?

A. I have no way of knowing, Mr. Romley.

Q. Do you have any reason to believe otherwise?

A. I do, sir.
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Q. In the many years you were with Arizona
Timber Company at the Winslow plant, was there

ever a sale noticed by the Forest Service that was
tailored for Arizona Timber Company that it failed

to get the timber on?

A. Mr. Romley, there are no timber sales that

are tailored for any specific company. There were
only three timber sales [894] in which the Arizona
or its predecessor companies operated on. The first

sale that was acquired by purchase from another

company that had bid it; the second and third sales

there was no competition.

Q. You say this sale scheduled on May 31st is

one Duke City requested? A. Yes, sir.

Q. That came about I assume as the result of

some discussion between you and Mr. Liberman,

is that right?

A. I don't understand your question.

Q. Duke City requested that as a result of some

conference or consultation between you and Mr.

Liberman ?

A. I don't recall this was a consultation be^-

tween Mr. Liberman and myself. I made the re-

quest, sir.

Q. Did Mr. Liberman know you were going to

make the request? A. I presume that he does.

Q. Would you just presume? Did you talk to

him about it at all before you made the request?

A. The request was made in December
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Q. I am not asking you when it was made. Did
you talk to him at all before you made the request ?

A. My recollection serves me that I talked to

him about many things. This was shortly after I

went into the employ of Duke City Lumber Com-
pany and I believe this was one of [895] the things

we had discussed.

Q. You and Mr. Liberman had discussed'?

A. Yes, sir.

Q. It isn't a case of presuming, you know that

he knew you were going to make the request?

A. We talked about many things and I believe

we talked about this also.

Q. Is this the plans of Duke City, so far as you

know, to make similar requests from time to time

for the acquisition of Forest Service timber in the

Chevalon working circle? A. Yes, sir.

Q. Extending indefinitely into the future?

A. I have never thought that far ahead on it,

Mr. Bomley.

Q. How far ahead have you thought?

A. To this current sale: which was requested

in 1958, which is currently being put up.

Q. And this sale was talked about with Mr.

Liberman shortly after you went to work for him,

is that right?

A. T am certain this is one of the things I

had discussed with Mr. Liberman.

Q. You say you are familiar with the manage-

meut plan of the Forest Service, insofar as it affects

the Chevalon working circle?
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A. In a general way.

Q. You know the allowable cut there now is

21 million [896] feet?

A. I believe that is correct.

Q. Let's go back a bit, sir. You said yesterday

when you first took the stand and Mr. Moore asked
you generally the condition of the mill, you said it

was in need of repairs % A. Yes, sir.

Q. Was it then at that time operating as a mill ?

A. It was, sir.

Q. Producing lumber? A. Yes, sir.

Q. In large quantities?

A. Well, I don't know what constitutes

Q. How much had it been producing for the past

three or four years, say '57, '8, '9—well, of course

it couldn't have been '59 because we are talking

about December of '58.

A. I believe within the range of 20 to 25 mil-

lion feet, sir.

Q. How long had that mill to your knowledge

been producing 20 to 25 million feet?

A. I believe we achieved that production in

about 1957 after we made the addition to the saw-

mill.

Q. The addition to the sawmill was made after

the milling contract was entered into with Mr.

Liberman, is that right? A. Yes, sir.

Q. At that time the Arizona Timber Company
spent some [897] $150,000, is that not true, approx-

imately?
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A. I would say approximately that amount, sir.

Q. And up to that time it had been producing

in lesser quantities?

A. In lesser quantities.

Q. In what quantities, sir, approximately?

A. Oh, this is an estimate, Mr. Romley.

Q. What capacity were you employed in at that

time, weren't you the manager?

A. I don't know what period you are speaking

of.

Q. Prior to '57. A. Prior to '57?

Q. Prior to the time you increased the capacity?

A. Yes, sir.

Q. You were the manager of the Winslow mill?

A. Yes, sir.

Q. How much was it producing prior to July,

1957?

A. I can't remember the exact figures.

Q. All right, sir. Do you remember the ap-

proximate figures?

A. I would judge we were producing about from

12 to 18 million feet.

Q. "Was that after the Aztec contracts were made

that you were producing 18 million feet, approxi-

mately, bearing in mind that the Aztec contract

was on May 21, 1956? [898]

A. I can't specifically recall what the produc-

tions were because we had changed our mode of

operation from single shift to a shift and a half

and without referring to records it would be im-

possible for me to make an exact reference.
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Q. Prior to the execution of the Aztec timber

contracts in May of 1956, the only source of supply

of timber to the Winslow mill, the Arizona Timber

Mill, was the Chevalon working circle, isn't that

right ?

A. Yes, sir. Excuse me, Mr. Romley, did you

say the only source of timber'?

Q. Yes.

A. My answer to that would be yes.

Q. That came from this allowable cut of 21

million feet for the two mills?

A. Mr. Romley, at that time our allowable cut

was not based on an annual basis. If I recall we

had an allowable cut of 36 million feet for a three

year period.

Q. That is about 12 million a year, isn't it?

A. That is right, sir. However, we had the option

of cutting more in one year with the understand-

ing possibly a lesser cut in the following years.

Q. That mill did operate with a production of

some 12 million feet a year for several years prior

to 1956, isn't that right? A. Yes, sir. [899]

Q. Were you familiar with the production of the

Nagel mill in 1952, '3 and '4?

A. Only in a very general way, sir.

Q. In a very general way would you say that

the production of the Arizona Timber mill during

'52, '3 and '4 was substantially the same in volume

and thousands of board feet as the Nagel mill?

A. I would have no basis for making that state-

ment. I would assume it was, sir.
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Q. Wouldn't you have this as a basis for mak-

ing that statement, that both of those mills had

the same source of supply? A. Yes, sir.

Q. Wouldn't you have also as a basis for that

statement the fact that each mill was acquiring

from the Forest Service, the only source of supply

during those years, substantially the same number

of feet with each contract that was left by the

Forest Service?

A. It was my understanding the Nagels had

a similar allocation, allowable cut as the Arizona

Timber Company.

Q. In '52, '53 and '54 then the production was

one year 11 million plus in 1952 and 12 million

plus in '53 and r
54, of the Nagel mill, according to

Exhibit 10 in evidence, would you say that was

substantially the same production of the Arizona

Timber Mill during those years? [900]

A. Is your question was the Arizona Timber

Mill production essentially the same as the ISTagel

mill?

Q. Yes, with these amounts.

A. Without referring to production records, I

couldn't make positive assertion, but I would assume

they were, sir.

Q. Now, did you start with the Arizona Timber

mill in Winslow the last time, was it '47 or '51

and '2?

A. T had been there in '46 and again in '52.
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Q. You were gone for a few years?

A. Yes, sir.

Q. You had been there continuously since '52?

A. Yes, sir. From '52 to '55 my duties were
essentially pertaining to logging and log acquisition,

relationship to the Forest Service.

Q. By virtue of that you were more particularly

acquainted then with the timber available to the

two mills'?

A. Particularly acquainted with the timber

available to our mill.

Q. As a matter of interest, didn't you learn

what your competitor was buying every time a

contract came up?

A. In that period of '52 to '55, Mr. Romley, I

don't think there were any contracts that were bid,

I didn't think so.

Q. Now, you say that the condition, that the

mill at the time of its purchase by Duke City was

in need of repairs? [901]

A. Yes, sir.

Q. You mean by that some of the machinery

and equipment or all of it?

A. Some machinery was in greater need than

other machinery.

Q. Do you have an opinion as to the value of any

of that equipment in the condition it was in Novem-

ber, 1958? A. Of any of the equipment?

Q. Yes. A. Yes, sir.

Q. What was that based upon?
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A. Based upon such experience I have had in

pricing and reeommeding or purchasing similar

type, some of that equipment.

Q. And familiarity with the equipment itself?

A. Yes, sir.

Q. What was the sawmill worth at that time 1

?

A. I wouldn't be prepared to even hazard a guess

on that, sir.

Q. You haven't the slightest idea?

A. No, sir.

Q. How about the planing mill, what was its

value at that time?

A. I wouldn't even hazard a guess.

Q. You haven't the slightest idea, is that right,

sir? [902]

A. Specifically for the planing mill?

Q. Yes. A. No, sir.

Q. What was the value at that time of the shop ?

A. I wouldn't venture an opinion, Mr. Romley.

Q. Again you haven't the slightest idea, is that

right, sir?

A. I wouldn't venture an opinion offhand with-

out making some calculations.

Q. Can you make some calculations now and

tell us?

A. I think there is a considerable amount in-

volved there and I wouldn't feel qualified to make

an expert appraisal.

Q. What was the value in November, 1958, in

your opinion of the carriers and lift trucks?



George H. Nagel, ei al. 1047

(Testimony of Yale Weinstein.)

A. All I could say, generally, the carriers and

lift trucks were in extremely poor condition.

Q. You told us what the old ones would cost,

one of the exhibits shows that, is that right ?

A. Yes, sir.

Q. What were these worth at that time, Novem-
ber, 1958, the ones Duke City took over from Ari-

zona Lumber Company ? A. In aggregate ?

Q. Yes.

A. My recollection and familiarity with that part

of it, [903] there were four carriers and three lift

trucks involved.

Q. Four carriers and three lift trucks?

A. Yes, sir.

Q. What were they worth in the aggregate?

A. Based upon offers we had received in trade

when we contemplated the replacement of this

equipment, the carriers had a value of about 15 to

possibly $3,000.

Q. You mean 1500? A. 1500, excuse me.

Q. I thought you started to say 15,000.

A. 1500.

Q. The carriers from 1500 to 3,000 each, I take

it? A. Yes, sir.

Q. There were four of them. How about the lift

trucks ?

A. There were two of the lift trucks that T

guess had a value of about 2500 each.

Q. How about the third one?

A. The third one was a newer piece of equip-

ment, probably had a value of about $8,000.
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Q. $8,000. So the four carriers had a value of

not to exceed $12,000 if we take the top figure of

$3,000 apiece; and the lift trucks had a value of

$13,000, is that right? A. I believe so.

Q. That is $25,000 total? [904]

A. Yes, sir.

Q. They are shown on one of these schedules the

sum of $59,550 that was taken into consideration in

this calculation for depreciation, is that right?

A. I am not familiar with that.

Q. You are not familiar with that ?

A. Mr. Romley, these figures I quoted you are

some figures that

Q. It is your best judgment, isn't it?

A. Yes, sir.

Q. All right. What was the dry kiln worth?

There were two of them, weren't there?

A. There were two kilns.

Q. What were they worth in November, 1958?

A. I wouldn't be in a position to place a value

on them. I know the condition was extremely bad,

we had to do a considerable amount of maintenance

work to keep them going.

O. In their extremelv bad condition what were

they worth?

A. Mr. Romley, I don't feel qualified to make

that estimate.

Q. You haven't the slightest idea?

A. No, sir.

Q. You brought forth a bid here showing what

a new one will cost, have you not? [905]
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A. Yes, sir, but as far as the dry kiln is con-

cerned, I don't believe it is a piece of equipment

that if we were to dispose of it wTe could sell it to

anybody.

Q. Well, it had some utility aside from its being

saleable, did it not? A. It did.

Q. What was its value to the firm that was go-

ing to operate it in a going business?

Mr. Moore: We object to that. The witness has

already answered he does not feel qualified to au-

swer that question. [906]

The Court: The objection is sustained.

Q. (By Mr. Romley) : Now, there were some

stacking sticks, foundation spacers, and roof boards

that were purchased by Duke City from the Ari-

zona Timber Company, isn't that right, sir?

A. Yes, sir.

Q. Do you have any idea as to what they were

worth in November, 1958?

A. I wouldn't feel qualified to guess what their

value was, Mr. Romley.

Q. You haven't the slightest idea?

A. No, sir.

Q. And is the same true with regard to the

trucks, trailers and auto patrols and Ford pickups

that were there? A. (No answer.)

Q. Or perhaps I could be more specific. You

have given us your opinion as to the value of the

carriers and lift trucks, they are what we refer to

as rolling stock, isn't that right, sir?

A. Yes, sir.
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Q. And trucks and trailers, auto patrols and

Ford pickups are also rolling stock, are they not?

A. Yes, sir.

Q. Do you have any opinion as to the value of

the trucks, trailers, auto patrols and Ford pickups

there in November of 1958? [907]

A. I have an idea as to what our replacement

costs are there.

Q. Were they in good condition, these items, m
November, 1958, or were they in poor condition?

A. The trucks I would say were in reasonably

good condition.

Q. How about the trailers %

A. The trailers were considerably older and

they were in need of a considerable amount of re-

pair and constant maintenance.

Q. How about the auto patrols?

A. There was one auto patrol that has value in-

sofar as work in the woods are concerned, but I

wouldn't feel qualified to value them specifically.

Q. How about the Ford pickup?

A. The Ford pickup I would say was in average

value for its age.

Q. In aggregate what in your opinion in No-

vember, 1958, was the value of the trucks, trailers,

auto patrols and Ford pickup in the condition they

were then?

A. I don't feel qualified to place a value on them

as to their condition at that time.
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Q. You haven't the slightest idea?

A. No, sir.

Q. Were they worth as much as $100,000?

A. I wouldn't say, Mr. Romley.

Q. Well, $50,000? [908]

Mr. Moore: We object, if your Honor please.

The witness has stated he is not able to express an

opinion as to the value of those particular pieces

of equipment at that time.

The Court: Well, what's the question now?
Mr. Romley: If they were worth $50,000.

Mr. Moore : If they were worth $50,000.

The Court : He would obviously be guessing.

Q. (By Mr. Romley) : Do you have any idea,

Mr. Weinstein, as to the value in the aggregate of

all of the machinery and equipment, the mill, plant,

camps, shop buildings, other buildings that were

purchased in November, 1958, by Duke City from

the Gallagher interests, Gallagher-Kaplan interests,

all of that purchase exclusive of the land?

A. No, sir.

Q. Do you know the value of any of the land

that was acquired in that purchase?

A. The value of the land

?

Q. Yes, sir.

A. I am familiar with—I am familiar with what

was paid for a portion, there was no value estab-

lished on the land itself, Mr. Romley.

Q. Well, you are familiar with what portion

that was purchased?
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A. As far as land there was the mill site and

there was some acreage in the woods, [909]

Q. I believe the mill site, if I am not mistaken,

was about 66 acres?

A. I believe that is right.

Q. Some 640 acres, approximately, in the woods,

isn't that right? A. Yes, sir.

Q. Now, with which are you familiar then, was

it the 640-odd acres or the 66 acres'?

A. The 640-odd acres.

Q. Okay. What was the value of the land at that

time?

A. I don't know what the value of the land was,

I know that it was acquired in a lump sum pur-

chase from Southwest Lumber Mills, which included

land and timber.

Q. Did you say a while ago—maybe I misun-

derstood you, sir—that you did know the value of

some of the land that was acquired?

A. I was referring to the 640 acres. However, I

suddenly realized that that price included land and

timber, and that the land was not valued sepa-

rately, Mr. Romley.

Q. Well, was the timber on that land valued on

so much per net log scale?

A. No, sir, it was a lump sum purchase.

Q. The kilns, the two kilns that are there for

'57 and '58 took care of the requirements of the mill

when it was producing some twenty or twenty-five

million feet of timber, is that right? [910]

A. No, sir.
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Q. Or of lumber rather?

A. It did not, Mr. Romley.

Q. What did they do with it then?

A. A portion of the lumber was, at additional

expense, was hauled to Albuquerque, a portion of

it was air dried to keep it from blueing. We were
limited insofar as the production available from
those kilns, the excess was handled in other un-

satisfactory manners.

Q. You received a bid for a new kiln in July of

last year, that's almost a year ago—ten months ago ?

A. Yes, sir.

Q. And no decision has been made yet as to re-

placing the kiln, has it?

A. No definite decision.

Q. And in the year 1959, the mill produced some

twenty-nine or thirty million feet of lumber, did it

not? A. Yes, sir.

Q. Is it your expectation that during the year

1960 you will produce substantially the same amount

of lumber?

A. Essentially the same amount.

Q. Are there any plans to replace this kiln be-

fore the end of this year?

A. I am quite certain there are, Mr. Romley.

[911] The decision for the installation of the kiln

last year was almost definitely made by Mr. Joe

G-revey. However, his request or decision was not

completely followed through at that time by reason
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of the fact that we felt that we had another in-

stallation that was required that was a little more

urgent, and we went ahead on the basis of the in-

stallation of the Lawson stacker unit, automatic

lumber stacker unit with the understanding that

this would merely defer our purchase and erection

of a new kiln.

Q. Well, is it contemplated now, Mr. Weinstein,

so far as you know that essentially twenty-nine or

thirty million feet of timber, of lumber will be

produced at the Duke City mill in Winslow during

this calendar year without the necessity of making

any replacement of the kiln?

A. Mr. Romley, I believe that this decision has

already been made for us. There are—the quality

of our kiln drying has been so completely unsatis-

factory that we must make the installation of the

new kiln.

Q. When is the installation to be made, do you

know?

A. That decision has not been definitely made.

We have had recent discussions.

Q. Are the kilns now in substantially the same

condition as they were in November, 1958 ?

A. Oh, no, sir.

Q. They are worse? [912]

A. We have made considerable repairs.

Q. They are better, condition now is better?

A. The condition now?

Q. Than in '58?
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A. Than in '58? Well, we hope so because we
have added conditioning equipment with the hope
that we could better our kiln drying and our most
recent word from the experts upon whom we do

rely for help, the : Western Pine Association have

indicated that we still, in spite of our conditioning

equipment, we are not getting satisfactory drying.

Q. You can—strike that,

I will ask you the question that Mr. Hickman, I

believe was his name, was unable to tell us:

What will it cost to put a new roof on a new
kiln of the size that he told us, 60x40 with a gabled

roof, 3600 square feet?

A. I couldn't tell you, Mr. Romley.

Q. Mr. Moore said we had a lot of lumber men
here that could tell us. Aren't you one of those?

Mr. Moore: No, that was the squares, I think

he can figure out the squares for you but you are

talking about dollars now.

Q. (By Mr. Romley) : Well, how many squares

will it take, it's 60x40 gabled roof, is it approxi-

mately 3600 square feet of roofing? [913]

A. I am not that familiar with the construction.

I believe that Mr. Hickman made reference to a

three-ply roof, and I don't know—three-ply wooden

building, and I just don't

Q. All right, let's lay aside the number of

squares and accept his figure of 3600 square feet

involved. Do you know how much it would cost per

thousand square feet ? He didn't know that, perhaps

you do.
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A. This would be the price of the lumber?

Q. Yes, sir.

A. I don't know just what kind of lumber Mr.

Hickman was going to use in this.

Q. Well, let's assume that 7011 put the type of

lumber on it that you feel is necessary, what is the

cost of that lumber?

A. It could be $75 a thousand.

Q. You say it could be ? A. Yes, sir.

Q. Is that your best judgment, sir ?

A. I would have really no basis for this, Mr.

Romley. I don't know what type of lumber they

would require. I have never seen a wooden roof on

a dry kiln.

Q. What kind of roof is on the kiln you have

now? A. We have a metal roof.

Q. In all of your experience and in your train-

ing and education about which you testified at

length the other day you haven't any idea of the

kind of lumber that would go in [914] putting on

a roof on a dry kiln, is that what you are tell-

ing us?

A. I have never seen a wooden—a dry kiln with

a wooden roof.

Q. Well, do you have any idea as to the kind

of lumber you'd put on such a kiln ?

A. Oh, I imagine you'd put on a grade of num-

ber 3 common.

Q. All right. What does grade number 3 common

cost Duke City mill?
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A. I'd prefer going to a price list, Mr. Romley,
and seeing what the price is, or are you asking what
the cost would be?

Q. What the cost would be, sir, the cost to the

Duke City mill that would furnish the lumber for

that roof?

A. I'm not that familiar with the prices.

Q. You don't even know approximately?

Mr. Moore : What are you asking—may I inquire

is he asking the market price?

Mr. Romley : If he knows approximately the cost

to Duke City of number 3 common lumber.

Mr. Moore: The cost of production or the mar-

ket price, retail or wholesale? I don't understand

myself, if your Honor please.

Mr. Romley: I said cost to Duke City.

The Court : That could be many things. [915]

Q. (By Mr. Romley) : Well, do you know what
the retail, or rather what Duke City wholesales it

for to wholesalers ?

A. Mr. Romley, I am not that familiar with our

current price lists.

Q. Well, we are so near the noon hour will you

bring the price list with you this afternoon, sir?

A. Yes.

Mr. Moore: May we approach the bench, your

Honor.

(Discussion off the record.)
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The Court : We will recess until 2 :00 p.m.

(Whereupon, a recess was taken from ap-

proximately 12:00 o'clock noon until approxi-

mately 2:00 o'clock p.m.) [916]

Afternoon Session, 2:00 O'Clock P.M.

YALE WEINSTEIN
resumed the witness stand, and testified further as

follows

:

Cross Examination—(Continued)

Q. (By Mr. Romley) : Mr. Weinstein, I believe

I asked you just before the recess to bring with you

a price list of Duke City with regard to timber, is

that right, sir? A. Yes, sir.

Q. Do you have such a price list with you?

A. I do have, sir.

Q. May I see it, please.

May this be marked for identification?

(Plaintiffs' Exhibit 23 marked for identifica-

tion.)

Q. (By Mr. Romley) : Is Exhibit 23 for identi-

fication the current price list of Duke City?

A. Mr. Romley, I do not know what the cur-

rent price list is. This one is dated January 10th.

That is the only one I have available.

Q. As far as you know that is the last one?

A. I don't know whether it is or not.
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Q. You know of no other price list existing?

A. There may be. [917]

Q. Does this Exhibit 23 show the prices quoted

by Duke City for all of its timber production at

the Winslow plant?

A. Mr. Romley, I believe this is an Albuquerque

price list.

Q. Do you have a different price list for your

Winslow plant?

A. I believe prices are quoted on separate price

lists, Winslow and Albuquerque.

Q. Are the prices substantially the same?

A. Mr. Romley, I am not that familiar with the

prices in the sales department.

Q. That exhibit before you, can you give us an

idea, sir—that won't give you the cost. These are

selling prices of Duke City?

A. Yes, sir. We do not keep our costs separate,

by producing various grades we have average.

Q. Your costs are certainly less than your sell-

ing price? A. I hope that they are.

Q. As a general proposition they are, aren't

they? A. Yes, sir.

Q. How much less?

A. I don't think I could answer that question.

Q. You don't know?

A. I don't know. [918]

Q. You are the production manager?

A. Yes, sir.
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Q. With regard to the No. 3 common, you said

I believe would be used in replacing a roof on the

kiln. That cost or the quoted price of Duke City as

employed in that exhibit is $83 a thousand, is that

right %

A. No. 3 common—what thickness are you speak-

ing of?

Q. What thickness were you speaking of when

you said you would use No. Z%

A. Mr. Romley, this was an assumption on my
part. I really don't know. I had discussed this mat-

ter with Mr. Hickman and I had asked him a simi-

lar question as to how we might go about it, and

his answer to me was this was primarily an engi-

neering problem and construction problem. I would

further assume the cost of the lumber would be a

minor part of cost of providing a wooden roof. I

would assume that the actual cost of construction

would be a material one. I don't know how it would

be tied in to the existing kiln.

Q. Every seven or nine years all you would do

would be replace the lumber that goes on the roof,

isn't that right'?

A. I have not had any experience with wooden

roof kilns and our kilns do not have wooden roofs,

they have metal roofs on them.

Q. You say that one of the planers—I am not

sure [919] whether you did or Mr. Steward said

that there were two planers that were at the mill

when Duke City purchased from Gallagher"?

A. Yes, sir.
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Q. One was the large planer that was generally

in use, is that right, sir?

A. That is correct.

Q. That one is still there? A. Yes, sir.

Q. And still being used? A. Yes, sir.

Q. You made, or Duke City did, made an over-

haul of that last November, is that right?

A. During the course of the year. The major

work was done during November, that is right.

Q. Do you know an overhaul item is something

that comes up every couple of years?

A. I haven't had that much experience with op-

eration of planing mills. There is constant mainte-

nance, but this I regard as a major overhaul.

Q. Constant maintenance is charged out in ex-

pense as an expense item and reflected in your pro-

duction costs, isn't that right? A. Yes, sir.

Q. Do you know whether overhaul is similarly

charged out [920] as expense and reflected in your

operating costs?

A. I frankly don't know how

Q. We will find that out from someone else. I

wondered if you knew about it.

With regard to the other planer, you say was

replaced, that was a small one?

A. A small planer.

Q. Sitting outside the building proper, was it

not?

A. It could be described as such. Actually we

extended the building to put it inside, provide cover

for it.
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Q. That particular planer, that small one, of

course had a much lesser cost than the large planer ?

A. Yes, sir.

Q. As a matter of fact, it cost not to exceed

$10,000, this small one you replaced, isn't that right?

A. The smaller planer we replaced?

Q. The one you had there cost $10,000 or less,

isn't that right?

A. I would judge that to be a faMy accurate

estimate of the cost.

Q. And you replaced that with a used planer

that Duke City had at Albuquerque, I believe that

is right ? A. Yes, sir.

Q, Arid the small planer is still there then that

was there at the time Duke City purchased? [921]

A. It is under cover in a storage shed in

Winslow.

Q. You had no further use for it?

A. No, sir.

Q. Is that right? A. Yes, sir.

Q. How old was it at that time, the small planer?

A. How old was it?

Q. Yes.

A. This would be a guess, Mr. Romley, but I

would guess it to be about somewhere between five

and seven years old.

Q. It was still in operating condition when it

was placed under wraps or under cover?
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A. It was. One of the reasons for our making
that substitution was the continual breakdown and
cost of operating that machine.

Q. Insofar as these kilns are concerned, is it

true the better dried you get the lumber the better

prices you will get for that lumber?

A. The better drying 1

?

Q. Yes.

A. You must be referring to the quality?

Q. Yes, to the quality.

A. This would be a fair assumption.

Q. So with the kilns in the condition they are

now, Duke City is getting the prices presently

quoted on the market, [922] isn't that right, for

that quality of timber?

A. Which prices are you referring to, Mr.

Romley ?

Q. The lumber which Duke City is presently

producing in Winslow—when I say Duke City I

mean Winslow as distinguished from any other op-

eration, until I signify otherwise, Mr. Weinstein.

The lumber produced by Duke City that is placed

in the kilns at Winslow brings a price that Duke
City places on that lumber, doesn't it?

A. I believe they do. There may be instances

where they don't get the asking price.

Q. Now, if Duke City were to replace those kilns

it is your opinion you would get a better quality

lumber as the result?

A. Mr. Romley, may I give you the answer in

this way, please. Much of the product that we kiln
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we reuse ourselves in further manufacture and our

problem and complaint has come from another de-

partment in our own company.

Q. One of your own departments is complaining,

that was what you meant by complaints when Mr.

Moore asked you the question?

A. The complaints are coming from the ultimate

user of the product after further manufacture.

Q. Let's get back to my question, Mr. Wein-

stein. If Duke City were to get new kilns and place

its newly manufactured lumber in those new kilns,

it would get a better [923] quality of lumber in

your opinion? A. Yes, sir.

Q. It would command better prices as a result?

A. This might be only an assumption on my
part.

Q. Is that a fair assumption? Didn't you take

that factor into consideration when you talked about

replacing the kilns? A. Yes, sir.

Q. As a result then the kilns would, in your

opinion I assume, pay for themselves by producing

lumber of better quality, commanding and getting

better prices, is that right, sir?

A. Mr. Romley, I think our greatest motivating

factor in that would be to provide a grade of mold-

ing and other materials for further manufacture

within our own plant so we could ultimately pro-

duce certain grades of molding, whatever the re-

quirements are, that will be satisfactory to our

customers.
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Q. That would command a better price and re-

sult in a greater profit, isn't that true?

A. Theoretically it would, sir.

Q. Some of the rolling stock was replaced 1

?

A. Yes, sir.

Q. Some does not constitute replacements, but

the purchase of completely new equipment that

never was there [924] at the Arizona Timber yard,

is that right?

A. Are you referring to

Q. The automatic stacker.

A. The automatic stacker, the lumber stacker?

Q. That is right.

A. That is right. That represents a replacement

from a former hand system of piling. We always

stacked lumber, Mr. Romley.

Q. I understand. But you never had at the Ari-

zona Timber operation an automatic stacker, that

was done manually ?

A. Tt was done manually, yes, sir.

Q. The cost of this automatic stacker then will

be compensated for in the savings to be effected by

Duke City in the cost of stacking, isn't that right?

A. We would hope to be able to effect a saving

and do a better job of stacking.

Q. So the purpose of the automatic stacker was

not necessitated by reason of any defective or poorly

conditioned equipment?

A. It was not substituted for equipment, sir.

Q. With regard to some of the rolling stock that

you referred to in one of these exhibits, I believe
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it is "K," you show trucks and trailers and trolls

and other items, do you not? [925]

A. Yes, sir.

Q, The trucks and trailers, I assume, would be

used for hauling the logs from the forest to the

pond, is that right? A. That is correct, sir.

Q. Do you know that many mills now contract

for that hauling to be done by some third person?

A. That is right, sir.

Q. Do you know that Nagel does that?

A. Yes, sir.

Q. Do you know that that can be—that hauling

can be accomplished even at a lesser cost than you

could do it yourself by having a third party do it

under a contract?

A. Was your question, sir, do I know that?

Q. Yes, do you know that? A. No, sir.

Q. Have you made any studies of that?

A. Not studies.

Q. Have you considered that in any way?

A. Yes, sir.

Q. In your opinion, can the logs be hauled as

economically to Duke City by having it done by an

independent contractor as it would be for Duke

City to do it itself? A. I don't believe so.

Q. Do you have any opinion, sir, as to the dif-

ference in the cost in that event? [926]

A. My guess would be about maybe two or three

dollars a thousand.
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Q. Do you know what it is costing you now to

haul your timber—not—yes, timber, right. I some-

times confuse that with lumber. I mean logs.

Do you know what it is costing Duke City now
to haul the lumber—the timber, excuse me!

A. To haul the timber?

Q. Yes.

A. I would have to refresh my memory with ref-

erence to our cost sheets.

Q. Do you know what is being charged for that

same work by the party supplying Nagel or hauling

for Nagel?

A. I am not exactly certain what their arrange-

ments are there.

Q. Well, then, when you said two or three dol-

lars a thousand, that's strictly a guess then?

A. It's based upon a conversation that I had

with a hauling contractor within the past year, dis-

cussing with him the possibility of contracting this

portion of our operation to him.

Q. When you discussed it with him, did you

have in mind what it was costing you to do that?

A. I did at the time, sir.

Q. But you don't remember it now?

A. I don't recall the specific number. [927]

Q. Not even approximately?

A. No, sir.

Q. You say that on October 8th, I believe it was,

you met, or went, I think, with Gallagher and

Wickens, yourself and maybe Bob Gallagher to

Liberman's office?
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A. Mr. Romley, I believe that was October 9th.

I'm not positive about the date.

Q. Did yon go to Liberman's office only once

during that period of 8th, 9th and 10, or was it

more ?

A. Well, I had accompanied Robert Gallagher

and Thomas Gallagher on the date that I believe to

be the 8th.

Q. On the 9th? A. On the 8th.

Q. Well, Wickens was there on the next day?

A. On the following day, yes, sir.

Q. Now, the first time that you went there on

the 8th was with the two Gallaghers and yourself

only? A. Yes, sir.

Q. I believe you said that you had been contem-

plating a purchase by a syndicate to be composed

by the three of you plus a Mr. Wickens, is that

right?

A. That consisted of all of whom were the offi-

cers of the New Mexico Timber Company or the

Gallagher companies. The group was composed of

Tom and his brother, Bob, Tom Cavanaugh, Charlie

Wickens and myself. [928]

Q. I see. And I assume that this group includ-

ing yourself had given some careful study to the

advisability of purchasing the Gallagher properties,

that's true, isn't it?

A. I don't know what you refer to as careful

study, but we had
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Q. Did you give any study to the advisability of

making that purchase?

A. We had discussed it amongst ourselves.

Q. Had you made any projections of the timber

that could reasonably be expected for the next ten

or fifteen or twenty years?

A. There were no projections made, sir.

Q. Were there any discussions at that time with

regard to the profits that the syndicate or group

might reasonably expect to realize if it acquired

the property?

A. There were no such projections made.

Q. I assume that you contemplated—this group

did of which you were a part—taking over a going

business and operating it as a going business, is

that right, sir?

A. This is what was contemplated.

Q. And you contemplated at that time this would

be done at a profit and not at a loss, isn't that right?

A. Yes, sir.

Q. You expected to make a reasonable! profit in

that work? A. Yes, sir. [929]

Q. What did you contemplate at that time was

a reasonable profit?

A. I made no such projections or contempla-

tions, as far as I was concerned I was an employee

and this appeared to be an opportunity to partici-

pate in the purchase with the Gallaghers.

Q. You would not have been a mere employee

under that situation, would you? A. No, sir.
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Q. Well, as one of the prospective future own-

ers did you seek to determine for yourself or to

calculate in any way what might reasonably be ex-

pected in the way of profit from the operation of

the Gallagher properties? A. No, sir.

Q. If your group should purchase it?

A. No, sir, we made no such projections,

Q. Did you make any projections at that time

as to how much timber would be milled during any

one, two, three, four or five years, or any period of

time ?

A. We made no such projections, Mr. Romley.

We were all working with these properties and I

guess now we just felt that we had sufficient famil-

iarity with them.

Q. Was there any discussion with them as to the

amount of net profit, percentagewise, that you could

expect to make based on the selling price of the

lumber produced % A. No, sir. [930]

Q. Do you now have any opinion, sir, as to the

profit that can be made from such an operation,

assuming a good and efficient operation?

Mr. Moore: Your Honor, I do not believe that

a nroper foundation has been laid for Mr. Wein-

stem to express an opinion. He has indicated he is

not familiar with a lot of cost items and so forth.

The Court : Well, he may—he is not qualified or

not able to have it or doesn't have any opinion, he

just said so.

Q. (By Mr. Romley) : Do you have any opinion

at all on that, sir?
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A. I don't have an opinion on that, Mr. Romley.

Q. Now, I assume that you were familiar with

the cost of operation and production of the two
mills, the Nagel and the Arizona Timber mill there

in 1958 and in prior years, is that right, sir?

A. Am I familiar with?

Q. Were you familiar with them at that time?

A, Was I familiar?

Q. Yes.

A. I was familiar to the extent that we had made
comparisons of costs.

Q. When you made those comparisons of costs

did you find that the costs were substantially or

approximately the same, that is of the two [931]

mills.

A. I believe at the time that we made those

comparisons, Mr. Romley, that we found that over-

all the costs were essentially the same. They went

over in some instances and we went under. There

were a few differences in the manner of keeping

costs between the two companies.

Q. But all costs of producing lumber were sub-

stantially and approximately the same as between

the two?

A. My recollection serves me that they were es-

sentially the same. I have no records or any notes

of any comparative costs that were made.

Q. And that comparison was made, I believe, in

'57, was it not?
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A. I believe we had made several—I mean at

various times I think we had made comparisons, I

don't at the moment

Q. Do you recall when the latest comparison was

made with reference to the Fall of 1958?

A. I believe that there were comparisons made

sometime in the early Spring of 1958.

Q. And several times before that?

A. Yes.

Q. And in each instance these comparisons

showed that your costs were essentially the same?

A. My recollection serves me that there were no

great differences.

Q. Now, your—at least one of your purposes in

going to [932] Mr. Liberman's office with the two

Gallaghers and Mr. Cavanaugh on October 9th was

to see if Gallagher would be willing to allow this

group to continue the milling contract that had

been entered into by Arizona Timber with Duke

City, isn't that right?

A. Whether Mr. Liberman would be willing?

Q. Yes,

A. Yes, that was one of the things that we had

discussed with him.

Q. Now, was the group in your opinion, or at

least you as a part of that group, anxious to con-

tinue with that contract?

A. Well, I don't know whether it was a question

of being anxious, Mr. Romley. This was one of the

things that, in our discussions with Mr. Gallagher,

we had discussed and we weren't completely clear
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on it, as I recall, and it is somewhat vague as to

the exact details. Tom advised us that he had dis-

cussed a multitude of things, overall mergers,

merger of part of the operation and we more or

less went over to discuss with Mr. Gallagher to

have us discuss some of the things that he had gone

over with Mr. Liberman.

Q. And was it your opinion, sir, based on what
Mr. Gallagher had said to you, that this was a

profitable contract for the new group to continue

with if at all possible?

A. I don't recall if there was any discussion as

to whether or not it was profitable. This was only

one of the [933] things that was in question and we
discussed it with Mr. Liberman.

Q. But you did want to continue that contract if

at all possible ?

A. Well, we wanted to know if it was Mr. Liber-

man's understanding that that contract would con-

tinue.

Q. Well, wasn't it more than that? Didn't your

group want to continue that contract?

A. I don't recall if there was any particular ex-

pression of the group insofar as the continuation

of that contract, Mr. Romley.

Q. Well, is it fair to assume, sir, that if it was

not a profitable contract you would not have been

seeking to have it continued?

A. T believe that is a fair assumption, Mr.

Romley.
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Q. All right, we will get at it that way. I think

you have told us that in '58, did you say that Nagel

stepped up its production by the installation of a

line bar resaw?

A. Yes, I stated that they had stepped up their

production with the installation of a line bar re-

saw, I was not certain as to the year that it was

installed.

Q. Relatively recent?

A. Comparatively recent, yes, sir.

Q. And that's the only thing that Nagel did to

your knowledge insofar as the acquisition of addi-

tional equipment [934] was concerned, or machinery

to step up production?

A. I am not that familiar with their operation,

Mr. Romley, but I believe that that, and I'm not

certain whether they added any production to their

planing mill.

Q. Well, do you know of anything more that

they added other than

A. Specifically, no sir.

Q. Do you know the cost of that line bar resaw?

A. I don't know the cost of their line bar resaw,

no, sir.

Q. Do you have a line bar resaw in the Duke

City mill? A. Yes, sir.

Q. Do you know what that cost?

A. Well, I know that our whole installation that

went with the line bar and the revamping, I be-

lieve, represented in excess of $100,000.
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Q. Well, you say the whole thing that went with

it, I don't know what else went with it.

A. Well, I'm sorry. There were foundations and
building's that had to be added to conveyor chains

and cross conveyors, merry-go-rounds, we had to

move the burner.

Q. Now, is the increased production also a re-

sult of the hiring of more men to do the work, a

double shift?

A. I'm sorry, I don't understand that question,

Mr. Romley.

Q. Well, the increase in production is effected

not only [935] by the purchase and installation

of a line bar resaw, but also the employment of

more men to do the work, isn't that right?

A. The line bar resaw does necessitate more men
over the former method of operation without the

Jine bar resaw.

Q. Now, is Duke City operating one or two

shifts?

A. At the present time we are operating two

shifts, sir.

Q. Now, how long has there been a two-shift

operation at that particular mill, either by Duke
City or its predecessor ?

A. I can't recall the exact dates. We have oper-

ated a double shift there for at least three years,

I'm sure. Prior to that time, we had operated on

Whnt we referred to as a split shift, which is 60



1076 Maurice Liberman, et al. vs.

(Testimony of Yale Weinstein.)

hours a week, and we had been on a single shift.

But the exact date at which those various changes

took place I would have to refer to records.

Q. When the production was reduced from its

present approximately twenty-nine or thirty mil-

lion to sixteen million, or to twelve million, or to

ten and a half million, then in your opinion would

one shift be able to take care of that?

A. Oh, I think that we would have capacity in

excess on a one-shift basis, that is we'd have a saw

mill that was geared to more than that.

Q. One shift could adequately take care of that

then? A. One shift?

Q. Yes.

A. I don't believe that it would be on a—it

wouldn't [936] be economical, I don't believe, with

our present type of operation.

Q. If you had two—you said for the present

type of operation, you mean for the present twenty-

nine to thirty?

A. For the present saw mill that we have.

Q. Well, if you had two shifts would you use

a fewer number of men to produce the twelve mil-

lion feet than you use to produce twenty-nine or

thirty? A. Oh, yes.

Q. In that event the mill would go back to the

operation of the type it carried on in '52 or '53

and '54 when its production was around eleven or

twelve million, is that right?

A. Well, we have a different mill now than we

had at that time, Mr. Romley.
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Q. Well, 7011 have a mill that has had this line

bar resaw added to it, is that right?

A. That's right.

Q. And substantially that's all that's been added,

isn't that right?

A. No. Well, we added all of the machinery

that went with it, the conveyors and we moved our

burner as a result of this line bar installation, and

there is a matter of balance that I think we would

lose in trying to just take this same operation and

gear it to twelve million feet. We have a different

type of mill. [937]

Q. Now, do you—you have told us that—strike

that, please. Do you know what the net log scale was

last year with regard to the lumber produced by

Duke City at Winslow?

A. Do I know what the net log scale was ?

Q. Yes, of the timber you used in producing that

twenty-nine or thirty million feet of lumber at Duke

City?

A. No, I don't. I am not able to recall or tell you

what the footage was in terms of net log scale.

Q. Do you have anything here available that will

tell us that? A. I don't have anything.

Q. Have you ever seen the schedules that are

attached to the answers to the interrogatories ?

A. Only very briefly.

Q. T think we have referred to some of them here

in the evidence. Directing your attention to schedule

C which is attached to the answers to the interoga-

tories, do you see there, sir, a total ?



1078 Maurice Liberman, et al. vs.

(Testimony of Yale Weinstein.)

Mr. Moore: Answering which interrogatory, Mr.

Romley % It would appear on the first page.

Mr. Romley: No, it does not. It tells us Duke
City Lumber Company, cost of stumpage and brush,

Winslow, December 1, '58, to December 31,
?

59.

Schedule C.

Mr. Moore: That's just a part of it. That's an-

swering interrogatory number 40, I believe. That's

one of the schedules. [938]

Mr. Romley : Yes, it is.

Mr. Moore: That's Schedule C.

Mr. Romley: Schedule C, yes, answering inter-

rogatory number 40.

Q. (By Mr. Romley) : Do you see there the

figure, total with regard to stumpage of 26,225,779?

A. I do, sir.

Q. Was that the net log scale that year?

A. I haven't check those figures, but my answer

would be yes. Mr. Cavanaugh prepared those and

it would be accurate.

Q. And do you see from the same schedule that

there was a total of 30,048,803 feet of lumber pro-

duced ?

A. I see that, yes, sir.

Q. That represents an overrun of a little better

than 15 percent, does it not ?

A. If that is what the arithmetic works out to.

Q. You made reference, I believe, Mr. Weinstein,

to a stacker that you said you would have to buy or

perhaps you thought might be purchased costing

some $66,000. Do you remember that?
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A. Yes, sir.

Q. What would that replace, if it is acquired?

A. It would come closer to replacing a piece of

machinery that we call a 977 Caterpillar Tractor, it's

a track-type hydraulic fork lift. [939]

Q. Would that result in economies so far as

costs of production are concerned, in your opinion?

A. Mr. Romley, I think that the one thing that

it would preclude which ultimately would result in

economies, I think it would preclude the possibility

of the mill running out of logs. It would enable us to

start building our inventories during the blueing

season.

Q. Do you know of any mill in the southwest

that uses a stacker such as that you have just

mentioned.

A. Yes, sir.

Q. Where?
A. The Whiting or Kaibab mill at Fredonia.

Q. Of this same size and capacity ?

A. A lesser size and capacity. I have judged our

needs on the basis of conversations I have had with

them where they have indicated that the larger ma-

chine should be used.

Q. Do you know how much lumber they are pro-

ducing ?

A. I don't know what their production is, no,

sir.

Q. Is the stacker of the size you have mentioned

one that you feel you would need for a continued

production of thirty million feet?
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A. It is one that we would need, I think we are

going to need it for this coming year unless we have

very favorable conditions, weather conditions.

Mr. Romley: I believe that's all. [940]

Redirect Examination

Q. (By Mr. Moore) : Mr. Weinstein, as a fact

is Duke City Lumber Company now hauling rough

grain and other lumber form Winslow to their plant

in Albuquerque for drying?

A. They are, sir.

Q. This stacker, automatic stacker that Mr.

Romley asked you about, is it your opinion or ob-

servation from that that that installation has re-

sulted in a more economic, efficient operation?

A. We hope that it will contribute to that, yes,

sir.

Q. With respect to the production up there and

the two shifts, are you running the planer on two

shifts or one shift?

A. We operate our planer on a single shift basis.

Q. Even though you are producing thirty mil-

lion feet a year? A. Yes, sir.

Q. Also with reference to what Mr. Romley

asked you about the conferences that were held with

respeet to the group which, I believe he referred to

as a possible syndicate buying out the Gallagher

properties or Arizona properties of the—or all of

it, had that been accomplished would the manage-

ment have been the same that it was before that,
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same personnel in management, actual management
of the company that had been with the Arizona Tim-
ber Company and New Mexico Timber Company?
A. That [941] was contemplated, yes, sir.

Mr. Moore: I believe that's all.

Mr. Romley: Your Honor, there is one thing I

neglected in my
Mr. Moore: Oh, excuse me, there is one other

thing I did.

Q. (By Mr. Moore) : Mr. Romley asked you,

Mr. Weinstein, if you had any reason to believe or

fear that Duke City would not get or not be the

successful bidder at the sale that has been adver-

tised on the Limestone unit, and you answered yes,

and he went on. Will you tell me what the reason

was that you based that answer on?

A. Mr. Moore, I have already had indication or

I have been approached by other persons in the lum-

ber business requesting information as to whether

or not we had a sale coming up in the Sitgreaves

Forest, and if so, when it was coming up and how
large the volume was and whether or not we had

any timber in that particular area that we could

spare for another mill that they had, because they

didn't quite have enough in their allowable cut to

maintain the efficiency of their operation.

Q. What mill was being referred to in that con-

versation ?

A. Well, specifically the Whiting Mill at Pay-

son was referred to in that conversation.

Mr. Moore: That's all. [942]
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Recross Examination

Q. (By Mr. Romley) : Yon know the operator of

the Whiting mill, do yon? A. Pardon?

Q. Yon know the operator of the Whiting mill?

A. Well, I know Mr. Whiting, yes.

Q. Is he the one who talked to yon about whether

yon conld spare any timber?

A. I was approached by both Mr. Lee Kutch,

whom I understand is no longer in that manage-

ment group, and Mr. Milton Whiting.

Q. And do yon understand now they are not

going to bid? A. No, sir.

Q. Do yon understand now that they are going to

bid?

A. I would hope that they wouldn't.

Q. Do you understand now that they are going

to bid?

A. Our conversations did not go beyond that

point.

Mr. Romley: Your Honor, there is one thing I

neglected on my cross. May I go into it? It's a

very brief one.

The Court: Very well.

Q. (By Mr. Romley) : I started on it, and then

got sidetracked some way when I asked you about

you and Tom and Bob Gallagher and Tom Cava-

naugh going to see Mr. Liberman on October 8th

when you spoke, I think you said the 8th when you

spoke to him, asked him if he would be agreeable

to allowing [943] the milling contract to continue.
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Now, at that time I believe you said, on direct ex-

amination, that Mr. Gallagher informed Mr. Liber-

man that the group either had purchased or was

negotiating for the purchase of the Gallagher prop-

erties, am I correct in that, sir? [944]

A. Mr. Romley, I am not positive about these

dates.

Q. Either the 8th or 9th?

A. This was the second visit.

Q. In any event you do recall on the 8th or 9th

of October that Gallagher said to Liberman in ef-

fect: "We have bought or we are negotiating for

the purchase of these Gallagher properties/'?

A. It was reference similar to that, yes, sir.

Q. I think you said that Mr. Liberman replied

and said in effect : "That can't be, I have a commit-

ment I am going to buy it," or "I have a deal'"?

A. I think his answer was something like: "I

can't give you an answer on that. I thought I had a

deal. I thought I had a deal," and at that time some

reference to making a trip to New York.

Q. Did he say he thought he had a deal under

that letter of September 12th ?

A. I don't believe there was a specific reference

to the date. I think it was merely a reference to it.

Q. Did either Tom Cavanaugh say at that time,

either he or Mr. Gallagher say at that time to Liber-

man: "You don't have any deal, that has been called

off, it was called off on September 18th," words to

that effect?
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A. Your reference to Mr. Gallagher, Mr. Robert

Gallagher?

Q. Mr. Tom Gallagher. [945]

A. Mr. Cavanaugh was not present at any of the

meetings where Tom Gallagher

Q. I am confused there too. Let me see if I can

pick it up again. When this statement was made to

Liberman to the effect that the speaker wanted

to know if they could continue on with the milling

contract if they concluded the purchase of the Gal-

lagher properties, when that statement was made

who was present?

A. Statements similar to that were made two

days, Mr. Romley, once on the 8th when Mr. Robert,

Tom Gallagher and myself were present; it was

made again the Mowing day when Mr. Tom Gal-

lagher was not there, but the balance of the group

were there with Mr. Liberman.

Q. On the 8th who was there?

A. On the 8th, Tom Gallagher, Bob Gallagher,

and myself.

Q. On the 8th did Tom Gallagher make any

statement of similar import to the effect: "We have

bought or are negotiating for the purchase of the

Gallagher properties"?

A. Yes, sir.

Q. Did he at that time inquire about continu-

ing with the milling contract? A. Yes, sir.

Q. And did Mr. Liberman make any statement

or response at that time?
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A. His response 1 was: I don't think, or I can't

give yon [946] an answer, there are questions I want

answered. I am contemplating a trip to New York

and the meeting was kind of broken np at that point.

Q. Did he say at that time, "I have a commit-

ment," or "I have a deal on it'"?

A. I don't recall his exact words. I think the

reference he made to was : "I think," or "I thought

I had a deal," or "I had a commitment," or "I

thought I had a deal." I don't recall. This was the

general tone of the conversation.

Q. When he said, "I thought I had a deal on it,"

did Tom Gallagher dispute that?

A. To my recollection he did not dispute it.

Q. Was any reference made at that time to a

call from Cavanaugh under instructions from Tom
Gallagher made to Liberman?

A. No, sir. Following Mr. Liberman's response

he made reference to a trip to New York and that

was the beginning of the end of the meeting, where-

upon Tom's brother Bob, after exchange of words

and such, Bob kind of led Tom out of the office.

Q. After all that happened Liberman and Gal-

lagher discussed buying the properties together?

A. Apparently the next morning.

Mr. Romley: That is all. [947]
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Redirect Examination

Q. (By Mr. Moore) : Mr. Weinstein, so that we
are clear on the record, Mr. Romley keeps referring

in his questions about these October 8th, 9th and

10th negotiations to the group buying the Galla-

gher properties. He has heretofore defined that to

limit it to the property in Winslow. Now, were you

negotiating, this group negotiating with respect to

buying Tom Gallagher's interest in the property

or the Kaplan interest in all the Kaplan properties

in New Mexico and Arizona?

A. The Kaplan interests, Mr. Moore.

Q. It was the Kaplan interests that you were dis-

cussing and negotiating for? A. Yes, sir.

Q. At that time? A. Yes, sir.

Q. So that we are clear, the Kaplan interests

that you referred to applied to the properties of

which companies?

A. They apply to all of the companies.

Q. Name them. Was that New Mexico Timber

Company ?

A. New Mexico Timber Company, the Arizona

Timber Company.

Q. Also Bernalillo or were the Kaplans in the

Bernalillo Lumber Company?

A. They were in the Bernalillo Lumber Com-

pany. [948]

Q. That applied to all the Kaplan's interest,

both in New Mexico and Arizona?
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A. It applied to both, Mr. Moore, these were a

little bit fantastic, some of these deals.

Q. I wanted to limit it so we would identify the

property that we are talking about that you were
negotiating for.

A. I believe it—if your question was did it only

pertain to the Arizona properties

Q. No, my question was, Mr. Weinstein,—I am
sorry, T don't make myself clear. Were you refer-

ring to the interests that Kaplan owned in all of the

properties you have talked about both in New Mex-
ico and Arizona? A. Yes, sir.

Q. And not just the Arizona property?

A. Yes, sir.

Q. Does that also include some land in what may
be known as the San Diego land ?

A. Yes, sir, it included the land. It was the Kap-
lan interests in entirety.

Mr. Moore: That is all.

Reeross Examination

Q. (By Mr. Romley) : With regard to that, Mr.

Weinstein, did I understand [949] from what you

just said that Tom Gallagher would remain in the

syndicate with the interest he then had and that the

rest of you, namely you, Wickens, Bob Gallagher

and Tom Cavanaugh would together purchase the

Kaplan interests?

A. No, that wasn't the deal.

Q. Was Tom Gallagher also to purchase part of

the Kaplan interests? A. Yes.
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Q. How big a deal was that money-wise ?

A. In excess of one million dollars, sir.

Q. Do you know how much in excess?

A. No, sir, I don't recall at the moment. Mr. Gal-

lagher was taking care of the financial commitments.

Q. Did Mr. Tom Gallagher in the final analysis

acquire these other Kaplan interests?

A. He acquired the New Mexico.

Q. New Mexico operation and Liberman and

Duke City acquired the Arizona operation?

A. Yes, sir.

Mr. Romley : That is all.

Mr. Moore : That is all.

(Witness excused)

THOMAS CAVANAUGH
recalled as a witness, having been previously duly

sworn, [950] testified further as follows:

Direct Examination

Q. (By Mr. Moore) : You are the Tom Cava-

naugh that we have heard mentioned here several

times? A. Yes, sir.

Q. I believe you were sworn and on the stand the

other day*? A. That is right.

Q. Where do you live, Mr. Cavanaugh?

A. Albuquerque, New Mexico.

Q. How long have you lived there \

A. I have lived in Albuquerque since March of

1948.

Q. What is your occupation?
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A. At the present time I am comptroller of

Duke City Lumber Company.

Q. How long have you been in the employ of

Duke City Lumber Company?
A. Went to work for Duke City Lumber Com-

pany on March 15th, 1959.

Q. Before that by whom were you employed ?

A. Before that I worked for Tom Gallagher for

New Mexico Timber Company and Arizona Timber
Company for approximately eleven years, from
March, 1948. [951]

Q. Was the employment with Mr. Gallagher the

first employment you had, or did you have some
work before that ?

A. Before that I worked with Peat, Marwick &
Mitchell & Company in Denver, a public accounting

firm.

Q. Have you had training as an accountant?

A. Yes, sir, I graduated in accounting from Ohio

State University.

Q. Are you a Certified Public Accountant ?

A. Yes, sir.

Q. You of course are acquainted with Mr. Ten-

kins and Mr. Dale Nelson, arc yon not?

A. Yes, sir.

Q. On September 23rd, 1958, did you see Mr.

Jenkins and Mr. Nelson in Mr. Gallagher's of-

fice in Albuquerque?

A. Yes, I did. On the 23rd both Bob Jenkins

and Dale Nelson came over to the office and I
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think I talked with them briefly and we walked

into Mr. Gallagher's office. And after a few pre-

liminaries Dale Nelson and I walked over into

my office.

Q. Did you see Mr. Nelson and Mr. Jenkins

leave ?

A. I don't remember, Mr. Moore, whether Dale

Nelson went back from my office into Gallagher's

office or they came through the office. I do of course

know they left,

Q. When did you next see Mr. Gallagher after

they left?

A. It was a few minutes after they left that Tom
came [952] storming into the office, kind of upset.

Q. Did he make any statements about Mr. Liber-

man ? A. Yes.

Mr. Romley: Just a moment, if your Honor

pleases, we object to that on the ground it is hear-

say.

The Court: Objection sustained.

Q. (By Mr. Moore) : You say he appeared to be

upset? A. Yes, sir.

Q. Did he appear to be mad?

A. Very mad.

Q. On the 18th did he give you any indication by

word or otherwise as to whom his anger was di-

rected ?

Mr. Romley: We object to that as calling for a

conclusion, if your Honor please. It is immaterial.

Mr. Moore : I think it is admissible, your Honor,



George H. Nagel, et al. 1091

(Testimony of Thomas Cavanaugh.)

under the fact the condition he observed. We have
had other evidence pertaining to that.

The Court : The objection is sustained.

Q. (By Mr. Moore) : On the 18th of September*
Mr. Cavanaugh, 1958, did you receive a call from
Mr. Gallagher to convey a message to Mr. Liber-

man?

A. Yes, sir, I did.

Q. Where was Mr. Gallagher at the time, if you
knew where he was calling you from?

A. I did know he called from San Francisco.

Q. You [953] were in Albuquerque?

A. Yes, sir.

Q. Did you deliver the message by telephone or

otherwise to Mr. Liberman in response to Mr. Gal-

lagher's telephone call to you? A. Yes sir.

Q. What message did you convey to Mr. Liber-

man?
A. I conveyed the message Gallagher told me to

relay, in just so many words, the deal was off, with
no further explanation.

Q. That is all you told Mr. Liberman?

A. Yes, sir.

Q. On September 29th, 1958, do you recall

whether or not you accompanied Mr. Gallagher to

Flagstaff? A. I did.

Q. Who did yon see in Flagstaff?

A. When we arrived at the airport at Flagstaff,

Lee Kutch and Milton Whiting and Walter Bush-
man of the Kaibab Lumber Company picked us up
and we went down to their office.
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Q. What was the purpose of your going to

their office ?

Mr. Romley: We object as entirely immaterial.

At that time the Nagels had told him in accordance

with this understanding they were no longer inter-

ested.

The Court : Of course I don't know what the

Mr. Romley: I think I am anticipating some-

thing, your [954] Honor.

The Court: He may answer. I will disregard it

if it isn't material.

A. Gallagher was trying to negotiate in the sale

of the Winslow property to Kaibab Lumber Com-

pany.

Q. (By Mr. Moore) : Those negotiations were

conducted there in your presence so you had per-

sonal knowledge of them? A. Yes, sir.

Q. You have been in the courtroom I guess all

the time siuce we started, haven't you, Tom?

A. Right.

Q. At least you were here this afternoon when

you heard discussion about the October 8th, 9th and

10th meetings in Albuquerque with various people

that Mr. Weinstein mentioned? A. Yes, sir.

Q. Were you a part of that group in the syn-

dicate, as Mr. Romley referred to it?

A. Yes, I was.

Q. And the other people were the ones you heard

Mr. Weinstein name ?

A. That is right, Tom Gallagher, Bob, Charley

Wickens and Yale.
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Q. When was the first meeting and the date of

that group you participated in, so I will know which
one to ask [955] you about?

A. The first meeting was in Tom's apartment on
October 9th.

Q. Who was present—this was the first meeting

you attended, that is what I mean %

A. In that cycle of three days, you mean %

Q. Yes. A. Yes.

Q. Who was present?

A. Tom Gallagher, Bob Gallagher, Charley

Wickens, Yale Weinstein and myself.

Q. Was Mr. Liberman there? A. No.

Q. Were you present at a meeting in which Mr.

Liberman was present at any time with the group

or any part of the group?

A. Later on the 10th Bob Gallagher, Charley

Wickens and Yale and myself were up to talk to

Mr. Liberman at his office.

Q. About this negotiation that had been goiug

on? A. Right.

Q. Was there any discussion there at that time

about the assignability of the milling contract be-

tween Arizona Timber Company and Duke City

Lumber Company at the Winslow plant?

A. Yes, sir. [956]

Q. Just what was said about it, the best you re-

call, the substance of it?

A. The best I recall that was really the pur-

pose of our visit, to see if the group purchased the

New Mexico Timber assets and Arizona Timber as-
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sets, whether or not Maurice would continue under

the milling agreement. And I recall that Bob Gal-

lagher was more or less the spokesman for the group

and he asked Mr. Liberman if he would continue

under this milling agreement if the group would

purchase and—of course there was quite a bit of

preliminary discussion about it and what not—Mr.

Liberman said no, he felt he had a deal on this letter

of September 12th and that if he didn't he would

rather not be associated in any way with a group

such as ours.

Q. Did you leave right away % A. Shortly.

Q. Did you make any investigation or were you

with a part of a group that did make an investiga-

tion with respect to the legal assignability of that

contract? A. Yes, sir, I was.

Q. Where did you do that or where did you go %

A. Immediately after we left Mr. Liberman's

office we went down to our Company attorney re-

garding this matter and to find out, because all of

our negotiations with the bank had been on the

hopes we could assign this agreement. So we went

down to Judge Moise's office, our attorney, as [957]

to whether or not the contract could be assigned. It

was his opinion

Mr. Romley: Just a moment, please.

Q. (By Mr. Moore) : T am afraid that is hear-

say, Mr. Cavanaugh, a little fearful it might be.

Were you in New York at any time during the

negotiations that you heard discussed here in the
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courtroom between Mr. Liberman and the Gallagher

and Kaplan interests? A. Yes, sir.

Q. When did you go to New York f

A. Bob Gallagher and I left for New York on
Monday afternoon the 13th of October.

Q. You traveled by air? A. Yes, sir.

Q. Had you been requested by someone to come
to New York?

A. Yes, we were. Tom Gallagher called from
Phoenix or some other place and said he would meet

us in New York.

Q. Were you present in New York during any
of the negotiations that you heard discussed here

in the courtroom in Mr. Liberman's room at the

Essex House or in Mr. Jack Kaplan's home the

evening of October 15th? A. No, sir.

Q. When did you leave New York?

A. On the afternoon of the 15th I received a

call from Gallagher and he said it looked like the

deal wasn't going [958] to work out and I might

as well start back. I wanted to visit some friends in

Washington, so I left the afternoon of the 15th to

come back to Albuquerque.

Q. Where did you go?

A. I stopped over night in Washington.

Q. Did you get a call from Mr. Gallagher while

you were in Washington to return to New York?

A. Yes, about three o'clock in the morning he

called and said he thought perhaps there was going
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to be a deal and if there was I would have to work

out the figures on the inventories and the transition

period

Q. I don't want the conversation, just the fact

you were called. Did you fly back to New York %

A. Yes, sir.

Q. Did you meet Tom Gallagher on the morning

of October 16th? A. Yes.

Q. Where did you meet him %

A. As I came in from the airport I went down

to Mr. Burlach's office, the attorney, and met Tom
down at the bottom of the building just as he was

coming out of the door.

Q. Did you go some place with him?

A. Yes, sir. He said we had to be up at the Es-

sex House as soon as possible. I think that must

have been sometime [959] after ten. Immediately we

took a cab up to the Essex House.

Q. Who did you see at the Essex House ?

A. Mr. Liberman and Mr. Rosenthal.

Q. What time did you arrive at the Essex

House?

A. I don't know exactly, but I would say near

eleven o'clock.

Q. Where did you see Mr. Liberman and Mr.

Rosenthal?

A. We went up to Mr. Liberman's room.

Q. Was there any negotiations there at that time

with respect to the ultimate purchase of this prop-

erty at Winslow by Duke City Lumber Company?

A. No, sir, other than
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Q. What happened when you got there, tell us
briefly what occurred.

A. I don't recall when we walked in what words
were said, whether everybody shook hands or how it

worked out. Apparently Mr. Liberman—we knew
then we had a deal because we sat down and tried to

figure out again how we were going to turn over
different stages of the operation.

Q. Someone said, "We have a deal," or words
to that effect'?

A. Probably words to that effect.

Q. And then did Mr. Gallagher remain there or
did he leave?

A. I think we all sat around and talked until

about [961] twelve-thirty, something like that. I

know we called Mr. Weinstein in Albuquerque and

found out more details. Then we went down to the

dining room and Tom Gallagher excused himself

and said he wanted to go down and start preparing

the first draft.

Q. Where was he going to do that, did you know
or did he tell you?

A. He told us and I knew, it was Mr. Burlach's

office.

Q. That is the attorney for the Kaplan interests

in New York? A. Yes, sir.

Q. Did you remain there in the hotel with Mr.

Kaplan and Mr. Rosenthal ?

A. Yes, I did. We had lunch.
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Q. Do you have any recollection as to the ap-

proximate time that you finished lunch ?

A. No, I don't exactly. I suppose sometime be-

tween one and two o'clock.

Q. And were you going at that time to continue

with Mr. Liberman and Mr. Rosenthal with respect

to figures, calculations and so forth, was that the

plan?

A. I think we were going to discuss more details

on it!

Q. As you went or started back to Mr. Liber-

man's room, did you see him get or see in his hands

a telegram?

A. I think after lunch that we walked out into

the [961] lobby and went up to the box and as I

recall it there was a telegram. And he looked at the

wire and handed the wire to Mr. Rosenthal, they

both glanced at each other and whatever, if we were

going to discuss anything else, I don't know, be-

cause I was excused. They both asked if they could

be excused so I left them and went back to my hotel.

Q. How long did you remain in New York?

A. T was in New York until Saturday.

Q. And Saturday would have been approxi-

mately what date, if you recall, Tom?

A. The 18th.

Q. Of October? A. Yes, sir.

Q. This is all in 1958 we are talking about?

A. Yes, sir.



George H. Nagel, et al. 1099

(Testimony of Thomas Cavanaugh.)

Q. Before you left New York was the memoran-
dum of agreement that has been discussed, pre-
pared, initialed and approved by the parties?

A. Yes, it was.

Q. And then you returned to Albuquerque?
A. Yes.

Q. When did you commence work for Duke City
Lumber Company ? A. On March 15th, 1959.

Q. Bid you solicit that job or did they solicit

you or [962] how did that happen you went to work
for them?

A. Well, the way it worked out, Gallagher—

I

could see that Tom was working toward some sort

of liquidation and I told him I thought it would be
best if I resigned because I was working partly for

Bob Gallagher or one company and partly for Tom
Gallagher or another company, which was an unten-

able position to say the least. So I put in my resig-

nation, put up my house for sale and happened to be
over in Duke City's office talking about the change
over sometime in February or March and Mr. Liber-

man mentioned that he had heard from Mr. Wein-
stein I had my house up for sale and before T did

anything to be suro and contact him.

Q. Yon did contact him and you are now work-
ing for Duke City Lumber Company?

A. Yes, sir.

Q. Mr. Cavanaugh, are yon the one who pre-

pared the schedule answering interrogatory No. 40

that was attached to the answers to the interroga-

tories that were filed?
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A. Yes, I either prepared them or it was under

my supervision.

Q. And after the preparation of that schedule,

which I believe extended up to December 31, 1959,

did you at my request prepare that schedule, a new

schedule on the same thing covering the period from

the acquisition of this property by Duke City Lum-

ber Company to March 31, I960? [963]

(Defendants' Exhibit L marked for identi-

fication.)

Q. Mr. Cavanaugh, the clerk has handed you

a document which has been marked Defendants'

Exhibit L for identification. Tell us what that is ?

A. This is the profit or loss per thousand for the

Winslow operation from the date of acquisition of

Duke City Lumber Company up to March 31, 1960.

Q. Now, let me ask you this, Mr. Cavanaugh,

do you keep separate books of Duke City Lumber

Company showing as a separate entity the Winslow

operation so that you can look at that set of books

and determine what the profit or loss might be for

a given period of time?

A. Not in its entirety, no.

Q. Are there certain calculations in that ex-

hibit which you have in your hand which are based

upon an estimate, with particular reference to

Schedule D<?

A. The general and administrative expense on

Schedule D is partly an estimate in that T estimated

the partners' salaries. The other part are actual
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figures, however they are prorated on a per thousand

basis.

Q. How did you arrive, Mr. Cavanaugh, at the

estimate of partners' and officers' salaries shown
on Schedule D?

A. I came out with a figure of $100,000—
Mr. Romley: Just a moment, if your Honor

please, I object to any testimony with regard to

any figures that he [964] came up with in any ref-

erence to an exhibit that is not in evidence. This is

indirectly a reference to that.

Mr. Moore: If your Honor please, then we offer

this exhibit in evidence so we can discuss it. Mr.

Romley has asked me, he said he wanted to object

unless there was additional foundation and I was

trying to lay it.

The Court: May I see the exhibit?

Mr. Romley: Our objection, if your Honor
pleases, is that the exhibit is hearsay. There has

been no sufficient compliance or any compliance

shown with the voluminous records rule. I ap-

preciate an accountant can testify or prepare and

present a summary of matters appearing in records

and condense them into an instrument, but it is my
understanding of that rule that those records must

be available for examination here iu the courtroom.

We have never seen records, they have never been

tendered to us. In fact, when we took Mr. Cava-

naugh's deposition and we inquired about some of

these things in Albuquerque they refused the op-

portunity to go into it.
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The Court: The objection will be sustained.

Q. (By Mr. Moore) : Mr. Cavanaugh, what

records do you keep—let me back up a moment. Do
you have a separate set of records for the Winslow

operation alone? A. Entirely in itself?

Q. Yes. A. No. [965]

Q. Tell me about your bookkeeping system for

Duke City Lumber Company, describe it, what you

have?

A. Well, we have a general ledger which includes

all of our assets and liability accounts, It includes

also our income accounts which are sales from Win-

slow and sales from Albuquerque. It includes other

income and other expense. It includes our pur-

chased lumber which we buy from different mills

in New Mexico that is delivered into Albuquerque.

It is broken down into three other groups of the

three mills we own ourselves, that is Grallinas in

New Mexico, Cuba and Winslow.

Q. Those are all in one group, is that what

you mean?

A. Yes. There are supporting documents of

course for all of it. These are summary sheets for

the general ledger as it is known.

Q. Is it possible, without making some alloca-

tions and estimates as you did on Schedule D to look

at those books and ascertain the exact figure ap-

plicable on those items to the Winslow operation?

A. For Schedule D?

Q. Yes. A. No, sir.
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Q. And how long have you been working in the

lumber industry? A. Eleven years.

Q. As accountant and comptroller did you have
any knowledge of what other executives in the, or

owners in the lumber business drew in the way of

salaries and compensation?

A. I knew what the officers were getting in

New Mexico Timber Company.

The Court: Pardon me, Mr. Moore. It is about

time for the afternoon recess. [967]

(Recess.)

After Recess:

Q. (By Mr. Moore) : Mr. Cavanaugh, with ref-

erence to this Exhibit L for identification, are a

part of the figures there taken from records that

are intermingled with all of the accounting records

of Duke City Lumber Company?

A. Yes, sir.

Q. And those parts of it are extracts from those

intermingled records, is that correct?

A. Yes, sir.

Q. The part that you told me about that was

estimated and allocated, that's the schedule that we
heretofore mentioned? A. Yes, Schedule D.

Q. From your knowledge of the operation, does

that exhibit show what you would say to be the cor-

rect figure with respect to the profits or loss of the

Winslow operation from the date of acquisition up

to March 31st, 1960?
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Mr. Romley: We object to that as calling for a

conclusion and not the best evidence, no proper

foundation has been laid.

Mr. Moore: I'm simply trying to further iden-

tify it, your Honor, with that question.

The Court: Well, the objection is that the books

are themselves the real evidence, the chart or sum-

mary is prepared from them and you are not en-

titled to offer the chart or to have it received,

at least, until counsel has an opportunity to [968]

examine the source, the basic evidence which sup-

ports the chart.

Mr. Moore: I'm well aware, and I appreciate

that is the rule, your Honor, and I so understand.

But my thought was this : That where you have one

set of books that covers various operations, you are

trying to ascertain information with respect to one

particular unit of the operation, that this would be

the proper way to do it.

The Court : No, you'd still need the books.

Mr. Moore: Furthermore there has been some

testimony in the record with respect to things

shown in the schedule answering interrogatory num-

ber 40, particularly with the overrun, I believe Mr.

Smith, I believe that was his name, testified that he

had examined the file on our schedule answering in-

terrogatory number 40 and concluded there was

a 14.6 percent overrun. Now, without taking up

further Court's time I renew the offer.

The Court: The objection is sustained.
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Mr. Moore
: May we then move to strike from the

record and from any consideration by the Court the
testimony of Mr. Smith with respect to the answers
that he—statements that he made which were based
upon the schedule attached to answers to inter-

rogatories answering interrogatory number 40 ?

Mr. Romley: This exhibit that is offered now,
your Honor, was not a part of the answer to that

interrogatory. [969] He prepared it some time after

those interrogatories and brought it in of his own,
and not in response to any request or interrogatory

we submitted to him.

The Court: Well, the interrogatory stands in an
entirely different basis, it's something that was sup-

plied by you and in response to the interrogatory,

and there was no objection to Mr. Smith considering

it and I doubt if there could have been a valid ob-

jection to his considering it since it was finished

by you. But this, as I compared it to a moment ago,

this is completely different.

Mr. Moore: It covers the period, the extended

period up to March 31st, Otherwise it is identical

other than it covers the extended period from De-

cember 31st, 1959, to March—whatever the date is,

1960.

The Court : Well, then, if we are all fairly much
in agreement that the only way that you may show

or produce evidence which has its source in the

books and records of the company is to either put

the books and records in evidence themselves or
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have them available in the courtroom or close

enough that counsel may examine them and be pre-

pared to study the accuracy of the summary. And
if you don't do that, there isn't any way that I

know that you can get it in. It would be the most

severe departure from the rule and it would mean

that the transcript or summary would just go in,

there wouldn't be any way to test it or to cross

examine about it effectively. [970]

The objection is sustained.

And I should make the ruling the motion to strike

the testimony of Mr. Smith to the extent indicated

is denied.

Q. (By Mr. Moore) : Mr. Cavanaugh, are you

familiar with the schedule attached to the answers

answering interrogatory 17-A, which I believe is

Plaintiffs' Exhibit 15 in evidence?

A. That's on U and insurance?

Q. Apparently you are more familiar with it

than I am.

The Court : It was marked for identification 15.

Mr. Romley: I thought that I had another one.

Mr. Moore: Oh, it's loose.

The Court : It's in answers to the interrogatories.

Mr. Romley: Yes, I find my copy now.

Q. (By Mr. Moore): Now, I hand you, Mr.

Cavanaugh, Plaintiffs' Exhibit 15 in evidence. Are

you familiar with that? A. Yes, sir.

Q. Did you prepare that? A. Yes, sir.

Q. Was that based upon an estimate?

A. Yes, it was.
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Q. How long had you been working for Duke
City when you prepared that?

Mr. Romley: Now, what was that last question?

Q. (By Mr. Moore) : How long had you been
working for Duke [971] City when you prepared
that estimate?

A. About a month and a half.

Q. Did you prepare that exhibit in conjunction
with anyone else? A. Yes.

Q. Who was it?

A. John Edsel with U. S. Underwriters, Lum-
berman's Underwriting Alliance, and I sat down
and went through the figures.

Q. At the time you went through these figures

had you had an opportunity to go through the books
of Duke City to ascertain what their costs were?

Mr. Romley : Now, just a moment, if your Honor
pleases, I don't know what the purpose of this ex-

amination is but it does appear to me that perhaps
counsel is leading toward an attempt to impeach
this exhibit, which is his sworn testimony. This is in

answer to an interrogatory under oath.

The Court: No, this is

Mr. Moore: It's not sworn testimony.

The Court.: This is apparently, Mr. Romley, a

copy of a statement furnished to an insurance com-

pany.

Mr. Romley : But I understand that it is a part

of the answer to the interrogatories which is under

oath.
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The Court: No, you asked in the interrogatory,

"Have you ever furnished a statement to anybody?"

and he says, "Yes." [972]

Mr. Romley : And this is it.

The Court: And that's what they did.

Mr. Moore : That's right, that's right.

The Court: Now, he is telling how he prepared

it and the sources and so on.

Mr. Moore: What was the question?

(Whereupon, the pending question was read

by the reporter.)

A. No, sir.

Q. (By Mr. Moore) : Now, after you prepared

that with Mr. Edsel, did you have a conference or

conversation with Mr. Liberman about the—your

estimated net profit?

Mr. Romley: We object to that, if your Honor

pleases, as having no probative value and based on

hearsay. He says they had the conversation and the

next thing, "What was that conversation."

The Court: He may answer yes or no.

A. Yes, sir.

Q. (By Mr. Moore) : What directions did you

have from Mr. Liberman with respect to reducing

or leaving that statement as it was for the purpose

of obtaining insurance covering use and occupa-

tion?

Mr. Romley: Object to that as calling for hearsay.

The Court.: The objection is sustained.
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Q. (By Mr. Moore) : Did you, through the gen-

tleman you [973] mentioned, Mr. Edsel, acquire use

and occupation insurance? A. Yes, sir.

Mr. Romley: Object to that.

Q. (By Mr. Moore) : Did you insure on the

basis of the profit there shown or did you insure on

half of that?

Mr. Romley: Object to that as entirely immate^

rial, if your Honor please, and based on hearsay.

The insurance itself would be the best evidence.

Mr. Moore: Do you have the policy with you?

A. Yes, sir, I do.

Mr. Moore: Will you get it, please.

Mr. Romley: It's still hearsay.

The Court: No, he may produce the policy if he

has it.

Q. (By Mr. Moore) : Mr. Cavanaugh, can you

point out to me the endorsement or the page of that

policy that covers the use and occupation insurance

on the Winslow plant? A. This is the page.

Mr. Romley : May we have a moment here.

Mr. Moore : I think this comes under the volumi-

nous records rule we were talking about, your

Honor.

Mr. Romley : May I inquire on voir dire, if your

Honor please?

The Court: Surely.

Mr. Romley: Can you tell us when this Exhibit

15 was prepared? [974]
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A. This Exhibit 17 or whatever

Mr. Romley: I believe it's 15, is it not?

A. 17-A.

Mr. Romley: Answering interrogatory 17-A was
it 15?

A. Oh, excuse me, I'm sorry. May the 7th, 1959.

Mr. Romley: Let me call counsel's attention to

the fact that he has an endorsement here to which

this is attached dated September 4th, 1959.

A. There is a reason for that.

Mr. Romley: Well, I don't think there is any

question before the Court, now.

Mr. Moore: If the Court please, rather than en-

cumber the record with all this policy and try to

interpret it at this time I want to ask the witness

one question.

Mr. Romley: Is it directed to something that is

not in evidence? I am going to object if it is.

Mr. Moore: I'm sure you will.

Q. (By Mr. Moore) : This document, Plaintiffs'

Exhibit 15, was that

The Court: That is not in evidence. You will

remember that Mr. Romley offered it and I said

it would be duplication. Then you stipulated that

the answer contained or the schedule attached to

the answers would be in evidence for all purposes.

So that particular document is not in. But in effect

it is.

Mr. Moore: The contents of it are in? [975]

The Court.: That is right.
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Q. (By Mr. Moore) : Are the figures shown on
that exhibit purely an estimate that you and Mr.
Edsel made?

Mr. Romley: Object to that as leading and sug-

gestive, if your Honor pleases, and calling for a

conclusion.

The Court : He may answer.

A. Yes, they are.

Q. (By Mr. Moore) : Without consultation of

the books or records of Duke City Lumber Com-
pany, is that correct?

Mr. Romley: Now, just a moment, I object to

the continual leading, your Honor.

The Court: Objection sustained.

Q. (By Mr. Moore) : Had you considered the

books and records of Duke City Lumber Company
before you made that exhibit, or prepared the in-

formation which appears on that exhibit?

A. No, sir.

Q. (By Mr. Moore) : Mr. Cavanaugh, this is

Plaintiffs' Exhibit 16 and I believe that is in evi-

dence, your Honor?

The Court: I think that's the same situation.

Mr. Moore: Well, the information contained

there ?

The Court : The information on it is in evidence.

Q. (By Mr. Moore) : Let me show you, Mr.

Cavanaugh, the schedule answering interrogatory

33 and 34. Does that correctly set forth the footages

of timber on those various units as of the dates

shown? [976] A. Yes, it does.
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Q. Now, did you calculate and determine the

amount of that timber that had been cut up to

March 1st, I960? A. Yes, sir.

Mr. Moore: May we have that sheet.

Mr. Romley: What was that for identifica-

tion, 16?

The Court: 16.

(Defendants' Exhibit M marked for identifi-

cation.)

Q. (By Mr. Moore) : Mr. Cavanaugh, I hand

you Defendants' Exhibit M for identification and

ask you to tell me what that is?

A. This is a schedule that starts out with the

timber that Arizona Timber Company put into the

pooling agreement of July 30th, 1957. Then it adds

subsequent purchases and some: minor adjustments

where the footages ended up a little bit differently

because of the overrun factor. Then it deducts also

the amount of timber cut under the milling agree-

ment and comes down to the net figure of timber

sold to Duke City on November 6th, which is the

same as this other schedule we just looked at. Then

it shows the timber cut by Duke City Lumber Com-

pany from December the 1st, 1958, through March

1st or April 1st of 1959. Then the last column is

balance available, left.

Mr. Moore: We offer in evidence Defendants'

Exhibit M.

Mr. Romley : May I inquire on voir dire, if your

Honor [977] pleases, so I may understand this

exhibit?
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The Court: Yes.

Mr. Romley: When was this exhibit prepared,
M, Mr. Cavanaugh ?

A. I don't know, Mr. Romley.

Mr. Romley: Did you prepare it?

A. I got all the figures together but I don't rec-

ognize that schedule as being prepared by myself.

Mr. Romley: We object, no proper foundation
has been laid.

Q. (By Mr. Moore) : What records do you have,
Mr. Cavanaugh, that you can check these figures

against, or exhibit to Mr. Romley so he can check
them?

A. I have another schedule similar to that I
gave to Mr. Pfister there at lunch time. I have an-

other copy, Mr. Moore.

Mr. Moore: Would you get it, please. We will

pass that and let Mr. Romley check this one we
have, if the Court please.

Mr. Romley: I don't want to appear technical,

your Honor, but I don't understand what it's all

about and perhaps I can check it over tonight.

Mr. Moore : We can explain it to you and show
you whatever records we have that it's based on.

Q. (By Mr. Moore) : Mr. Cavanaugh, are you
familiar with the settlement that was made by Duke
City with Arizona Timber [978] with respect to the

timber that had been cut under the pooling agree-

ment? A. Yes, sir.
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Q. And did you—do you have any information

as to whether that timber that was cut showed an

overrun or an underrun? A. Yes, sir.

Mr. Romley: Just a moment—may I inquire on

voir dire, if your Honor please
1

?

The Court: Very well.

Mr. Romley : Mr. Cavanaugh, is that information

based on or ascertainable only from examination of

records %

A. It's on this one schedule, Mr. Romley, that

we submitted the other day, 19, or whatever—the

one that made the breakdown of the pine and fir.

Mr. Romley: Is that information obtainable en-

tirely from 19 or do you have to have reference to

other records?

A. No, it's all on that one schedule.

Mr. Moore: That's Plaintiffs' Exhibit

Mr. Romley: That's 19 for identification, I don't

believe it's in evidence, as I recall it, is that correct?

Mr. Moore: May I see that, please?

Mr. Romley: I think I still have you on voir

dire, sir. I'm sorry, I overlooked that.

Is the data which appears on this exhibit avail-

able [979] anywhere else in the courtroom other

than on that exhibit?

A. On this exhibit he has?

Mr. Romley : 19, if that is its number.

A. I'm not sure whether I have some of those

timber cutting contracts with me or not.
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Mr. Romley: Your Honor, I think perhaps I'd

better not proceed with voir dire. Let counsel pro-
ceed and I can perhaps reach it in another way;
but I don't recall anything on the exhibit that dis-

closes how you determine an underrun or an over-
run or anything else.

Q. (By Mr. Moore) : From this exhibit, can you
calculate whether there was an overrun or an under-
run I A. Yes, sir.

Q. And have you done that?

A. Yes, sir. On
Q. No, not what it is. Now, do you have any-

thing else in your records here with you other than
this particular copy that shows this information'?

A. Not prepared from this.

Q. Well, from which this was prepared?
A. No, sir, not all the details.

Q. What is this document that you have in your
hands?

A. This is the final settlement sheet that I made
up when I was with Arizona Timber Company and
we came to the final end of the pooling agreement.

We had to determine how [980] much—as you
know the pooling agreement started out 50-50, but

Buke City received more lumber than Arizona Tim-
ber, so we had to

Q. Figure out how much was due?

A. determine how much their pro rata share

of the stumpage was so we had to work the lumber

received.



1116 Maurice Liberman, et al. vs.

(Testimony of Thomas Cavanaugh.)

Q. And is this a true and correct copy of the

work sheet that you made that report from?

A. Yes, sir.

Q. And was that report the basis upon which the

payment of $317,000 which Mr. Liberman has testi-

fied to was made in the form of notes to Arizona

Timber Company?

A. Made with a letter agreement between the two

parties.

Q. With a letter accompanying it?

A. No notes, just a letter agreement.

Q. And from that exhibit you told me, I believe,

you can calculate whether there was in fact an

underrun or an overrun on that timber cut with

respect to the lumber realized? A. Yes, sir.

Mr. Moore: Then we offer in evidence Plaintiffs'

Exhibit 19.

Mr. Romley: Just so that the record may be

complete, and I'm not being technical, do you have

the letter that he says was a part of this? This was

transmitted with it.

Mr. Moore: I will show you the letter. [981]

Mr. Romley: That shows a breakdown, does it

not, of these various items?

Mr. Moore: No.

The Witness : Yes, sir.

Mr. Romley: Yes, it does. Now, I have no objec-

tion if they let us have the letter as a part of that

exhibit, because it is explanatory of the exhibit.

Mr. Moore: Let's have the letter. I think you

have a copy of the letter, haven't you, Mr. Romley?
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Mr. Romley: Yes, I have a copy of it but I am
speaking of having it in evidence, put your original

in there.

Mr. Moore: Maybe I don't have the original.

Mr. Romley: This letter was addressed to Mr.

Liberman.

Mr. Moore : May we attach the copy of the letter

which Mr. Romley was just talking about to Plain-

tiffs' Exhibit 19 and make it one exhibit and make
it our exhibit, then I will offer it.

The Court: Any objection?

Mr. Romley: No, your Honor.

The Court: It may be received as Defend-

ants' N.

Q. (By Mr. Moore) : From your calculations

from that exhibit, Mr. Cavanaugh, was there an

overrun or an underrun?

A. There was an underrun.

Q. Of how much?

A. About nine-tenths of one percent. [982]

Q. Mr. Cavanaugh, there has been discussion

here with respect to the condition of the mill at

Winslow when it was taken over by Duke City

Lumber Company. Do you have any recollection

of taking a memorandum from Mr. Gallagher to

someone at the Winslow mill with reference to the

maintenance and operation of that mill during the

latter part of '58? [983] A. Yes, sir.

Q. Do you have a copy of the memorandum?

A. No, sir.
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Q. You delivered it to whom?
A. To T. W. Steward, the sawmill foreman.

Q. You don't have available a copy of the memo-
randum any place ? A. No, sir.

Q. Did you read the memorandum?
A. Yes, sir.

Q. What is your recollection as to the instruc-

tions which Mr. Gallagher gave?

Mr. Romley: We object to that.

Q. (By Mr. Moore) : Wait until I finish. to

the foreman or manager of that mill with regard

to maintenance of the mill and spending money on

it during the latter part of 1958 ?

Mr. Romley: We object to that, if your Honor

please, on the grounds it is based on hearsay.

Mr. Moore: It is not hearsay.

The Court : He may answer.

A. Mr. Gallagher

Mr. Romley : Your Honor, may I make a further

objection that the question itself is too indefinite.

He said during the latter part, of 1958. [984]

Q. (By Mr. Moore) : Very well. Approximately

when was that, Mr. Cavanaugh, as near as you can

recall ?

A. The very early part of November, 1958.

Q. What was the substance of the memorandum

or instructions from Mr. Gallagher to the foreman

at Winslow?

A. Mr. Gallagher handed me this memorandum

and asked me to take it over and talk to Mr. Stew-

ard, who was foreman of the sawmill, and the sub-



George H. Nagel, el al. 1119

(Testimony of Thomas Cavanaugh.)

stance of the memorandum was not to spend any
money at all for any unnecessary items, such as

handsaws or anything else they could get along

without, until of course it was turned over to Duke
City Lumber. He said in the memorandum he would
give the fellows a bonus—I don't know how many
fellows there were, but to Mr. Steward he would
give a bonus if he could keep all expenses to a

minimum from that date until the time the sawmill

was turned over to Duke City.

Q. Do you know when the mill was turned over

to Duke City? A. December 15th.

Q. Was the mill turned over at that time, or was
that March?

A. No, the sawmill was turned over December
15th but the planing mill in March.

Q. I get the two confused. The sawmill was

December 15th but the planing mill in March ? [985]

A. Yes, sir.

Q. Mr. Cavanaugh, were you familiar with the

operation of Arizona Timber Company in connec-

tion with the milling contract that they had with

Duke City? A. Yes, sir.

Q. Is it a fact that in that operation Arizona

Timber Company carried the inventory?

A. Yes, sir.

Q. Do you have any recollection as to what the

average inventory was that was carried by Arizona

Timber for Duke City under that agreement?
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Mr. Romley: We object to that as immaterial,

your Honor.

The Court : I don't see any materiality of it, Mr.

Moore.

Mr. Moore: The materiality of it, your Honor,

is that under the plaintiffs' theory in this case the

inventory, that contract was going to be continued

or an identical deal worked out. And this is founda-

tion for some additional evidence that we will have

in the way of an analysis and computation of the

plaintiffs' exhibits where they are relying upon that

contract in order to claim loss of profits. If coun-

sel will stipulate as to the figure of what that in-

ventory was that is it. That is the materiality of

it, a foundation for additional evidence to analyze

some of the exhibits now in evidence, your [986]

Honor.

The Court: He may answer.

A. The inventory of December 15th of about

four and a half million feet in my estimate would

be that month in and month out the inventory was

probably between four and four and a half million

feet.

Q. (By Mr. Moore) : Convert that to dollars,

that is what I am talking about.

A. Which would be an average of, say, $40 per

thousand, 160 to $175,000.

Mr. Romley: Average how much, sir?

The Witness : $40.

Mr. Moore: You may examine.
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Cross Examination

Q. (By Mr. Romley) : This inventory yon speak
of, Mr. Cavanaugh, was the average of the inven-
tory after the pooling agreement was, or was it the,

milling agreement that was entered into, sir?

A. After the milling agreement was entered into,

yes.

Q. That would be after August 9, 1958?

A. 1957.

Q '57, you are right, sir. What was the average
inventory before we had that pooling agreement,
Arizona Timber Company had, substantially the
same? [987] A. No.

Mr. Moore: I object, your Honor, because the
inventory, the witness testified was the inventory
of Duke City that Arizona Timber had to carry
under that agreement, It did not relate to the Ari-

zona Timber Company's own inventory.

Mr. Romley: Then I misunderstood the testi-

mony if that is the situation.

You say this average inventory of four to four
and a half million, that was inventory of Duke
City's that the Arizona Timber Company carried?

A. Yes, sir.

Q. What do you mean by carried?

A. We did not receive payment for it until it

was shipped and invoiced. In other words, Arizona
Timber financed the inventories.
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Q. Was that a matter of contract or just cour-

tesy? Was that provided for in the pooling agree-

ment or milling agreement'?

A. It is in that milling agreement,

Q. Are you referring to Exhibit 5 ?

A. Yes, sir.

Q. Could you put your finger right on that one

item, please? A. The second paragraph.

Q. You are referring to supplement No. 3? [988]

A. Yes.

Q. Payments for overhead shall be made

A. No, "Payments for Lumber Shipped will be

expected within ten days after date of invoice."

Q. An invoice was submitted monthly, is that

the situation?

A. No, sir. Every carload of lumber that went

out we sent an invoice.

Q. Now, did Mr. Gallagher talk with you in

August, 1957 when this pooling agreement was, or

this milling agreement was entered into with regard

to the charges that should be made for the timber

that was to be milled for Mr. Liberman?

A. I don't understand what you mean, Mr. Rom-

ley, what you mean by charges for timber. There

Avas no charge.

Q. The milling agreement is this Exhibit 5 I

just handed you, is it not? A. Yes, sir.

Q. Under that milling agreement the Arizona

Timber Company was to mill for Duke City the

Duke City's timber, is that right? A. Yes, sir.
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Q. And Duke City was to pay certain fixed
charges and costs in connection with that transac-
tion? A. Yes, sir.

Q. Now, before that agreement was made was
the subject [989] of the agreement discussed with
you by Mr. Gallagher? A. Yes, sir.

Mr. Moore: Getting into the field of hearsay,
your Honor. I think it is time for me to object to

hearsay.

The Court: So far he has only asked about the
fact.

Q. (By Mr. Romley) : Do you know who car-

ried out the negotiations with Mr. Liberman re-

garding that milling agreement?

A. This time I think Mr. Gallagher himself did

;

the year before I did with Mr. Dorais and nothing

came of that,

Q. Who was Mr. Dorais?

A. He was comptroller at Duke City at that

time. And nothing came of the first.

Q. That would be in '56? A. Yes, sir.

Q. And you had no part in any of the negotia-

tions with Mr. Liberman in '57, is that correct?

A. No, sir, I couldn't say that. I am sure I set

in on some of their meetings because Gallagher re-

lied on me for the figures.

Q. Were those figures finally arrived at, figures

that you discussed with Mr. Gallagher?

A. Mr. Gallagher and Mr. Liberman, yes, sir.
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Q. Did you at arriving at those figures seek to

determine what would be a fair charge for the item

of depreciation'? [990] A. Yes, sir.

Q. And that was, as shown in the agreement

here, $4.33 a thousand, was it not?

A. Yes, sir.

Q. The agreement entered into on November 6th,

1958, that is the final signed document in connection

with the October 16 agreement made in New York

provided for a reduction of the item of depreciation

from $4.33 a thousand to $3.50, isn't that right, sir?

Mr. Moore : Talking about a document that would

speak for itself.

Mr. Romley: It is preliminary to

A. I would have to refresh my mind on that, but

if it was, Mr. Romley, it was because a certain part

of the lumber had gone through a certain part- of

the stages. We took off depreciation, maybe 83 cents

for the woods part of it and the rough lumber had

so much more depreciation and the planing mill

depreciation and what not onto that.

Q. In your opinion was the charge of $4.33 for

depreciation under the milling agreement which Mr.

Liberman agreed to pay in connection with the mill-

ing of his timber adequate compensation for that

item of depreciation?

Mr. Moore: We object to that, if your Honor

please, wholly irrelevant and immaterial.

The Court: He may answer. [991]
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Mr. Moore : It doesn't tend to prove or disprove

any issue in the case.

A. It was actually a little low because I pre-

pared a schedule showing depreciation of $150,000

a year and through negotiation it was brought down
a little bit, to $130,000. So Mr. Gallagher stood more
than 4.33 himself.

Q. (By Mr. Romley) : Do you know how much
depreciation you took into account when you pre-

pared the exhibit, which is in answer to one of the

interrogatories here reflecting the costs through De-

cember 31, 1959, do you remember that, sir?

A. Yes, I remember.

Mr. Moore: That is the exhibit you objected to.

Mr. Romley : No, it is not, sir. The one I objected

to was the one you prepared afterwards.

You had an item of depreciation there of $9 and

I think 68 cents, isn't that correct?

A. No, sir, it couldn't come out that high.

Q. Let's take a look at that, please.

Do you remember which one of these exhibits

showed the various items of depreciation?

A. Yes.

Q. Will you look at it please.

Mr. Moore: There was a corrected one substi-

tuted you recall on that. Is that the one you are

giving him?

The Witness: It doesn't change the depreciation

figure, [992]

Mr. Romley: The depreciation figures are not

changed. All right.
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A. Each account, like log hauling-

Q. (By Mr. Romley) : Let's tell the Court first

what you are referring to. You are referring to the

second page of Schedule B, which is a schedule an-

swering interrogatory No. 40, is that right?

A. Correct.

Q. Now
Mr. Moore: Excuse me, Mr. Romley, you said

Schedule what?

Mr. Romley : Schedule B, the second page.

Mr. Moore: B?
Mr. Romley : B, as in boy.

Mr. Moore: Thank you.

Q. (By Mr. Romley) : Now, the items there re-

lating to depreciation are on this schedule and this

schedule alone, is that right, sir?

A. On the three or four pages, yes.

Q. Now, let's check these, please, as we go along

and read them into the record. The first one ap-

pears under log hauling, does it not, on page 1,

headed Duke City Lumber Company Production

Cost, Winslow, December 1 of '58 to December 31

of '59? [993] A. Yes, sir.

Q. Log hauling depreciation, you have $2.62 per

thousand for that item, is that right?

A. That's right.

Q. The next item of depreciation appears on the

next page under sawmill, is that right, sir?

A. Yes, sir.

Q. That is $1.44 a thousand? A. Right.
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Q. The next item on depreciation is under stack-

ing, 44 cents, is that right?

Mr. Moore: Under what?

A. Yes.

Mr. Romley : 44 cents, imder stacking.

The next item is depreciation, is your drying
yard, 40 cents per thousand, right?

A. Yes.

Q. And the next under dry kiln, $1.77, is that

right, sir? A. That is right.

Q. The next under planing mill, $1.19, is that

right? A. Yes, sir.

Q. The next under surface yard shipping, 17

cents >. A. Right.

Q. The next under service department, $1.09,

is that right, sir? [994] A. That is right.

Q. Next under general and administrative plant,

14 cents? A. Right.

Q. Does that finish the depreciation items?

A. That is it, Mr. Romley.

Mr. Romley: What does that total, Phil?

$9.36, if our computation is correct—9.26. In any

event, over $9, is that right?

A. If I can say something now.

Q. Is that correct, sir?

Mr. Moore : We insist the witness have an oppor-

tunity to explain his answer.

The Court: Go ahead and say what you want

to say.
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A. You can't take the depreciation of the dry

kiln, say we only run 40 percent of the lumber

through it, we take the per thousand figure, which

might be $1.15 and add that up into these aver-

ages. It has to be weighted because only 50 per cent

of 30 per cent of our lumber goes through the dry

kiln, of the end product you sell, only 40 per cent

of that depreciation item should check out in the

total depreciation.

Q. You are speaking of the dry kiln?

A. Yes, sir.

Q. $1.77?

A. Yes, seven million feet compared to 29 mil-

lion feet, [995] which is only a fourth, in that

range.

Q. Then the production by Duke City during

these 13 months, that is what you have covered un-

der this schedule, is that right? A. Yes, sir.

Q. It was substantially the same as during the

preceding 13 months by the Arizona Timber Com-

pany, isn't that right, sir?

A. I don't know, Mr. Romley, without referring

to some figures. It seems to me that Duke City pro-

duced more.

Q. Duke City produced more?

A. A little more.

Q. Yet ran less through the dry kiln, is that

right, sir.

A. No. Arizona Timber may have run the same

amount through the dry kiln.
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Q. If they ran the same amount how do we have
a discrepancy from $4.33 to $9 and some cents'?

Mr. Moore: We object to the question, if your
Honor please, because the witness has not said that

Arizona Timber's depreciation was $4.33. The only
figure he used was with respect to the milling con-

tract and the witness has said the depreciation was
in fact higher than that.

The Court : The objection is sustained.

Q. Now, when you were preparing a figure for

depreciation [996] upon which Mr. Gallagher and
Mr. Liberman finally reached an agreement, were
you guessing at depreciation or did you take it from
the records of Arizona Timber Company?

A. I took it from the records, but there were
some fully depreciated items in those records which

is not the case with Duke City figures now.

Q. On depreciation figures during the Duke City

Lumber operation on substantially the same equip-

ment and machinery and buildings as was figured,

as existed under the Arizona Timber Company oper-

ation?

A. Substantially the same, except for the few

additions Mr. Weinstein talked about.

Q. They would not affect the picture more than

a few cents per thousand, is that right?

A. Mr. Romley, we are talking about a big dif-

ference in price, starting price to depreciating.

Q. Did you set up the depreciation schedule on

the equipment purchased by Duke City from the

Arizona Timber Company? A. No, sir.
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Q. Do you know who did? A. Yes, sir.

Q. Who % A. Mr. Buss, my predecessor.

Q. He was comptroller ahead of you for Duke

City? [997] A. Yes, sir.

The Court: At this time we will recess until

tomorrow morning. As I told you earlier, gentle-

men, we will be qualifying a jury and impaneling

a jury tomorrow. I guess the best estimate is it

might be 10 :15 before we get started on this.

(Whereupon a recess was taken at 4:30

o'clock p.m. on May 11th, 1960, until 10:15

o'clock May 12, 1960.) [998]

May 12, 1960, 10:15 O'Cloek A.M.

THOMAS CAVANAUGH
resumed the witness stand and testified further as

follows:

Mr. Moore: If the Court, please, during the re-

cess, and with Mr. Cavanaugh yesterday we were

discussing Exhibit M; in lieu of offering that ex-

hibit, we have stipulated as follows:

That from the time Duke City took over the tim-

ber- from Arizona Timber Company up to March

1, 1959, they had cut 9,696,250 feet net log scale.

We do not have records to exactly allocate it by

the month, but we have stipulated that of that fig-

ure 4,000,000 was cut in December; 4,696,250 feet

cut in January, and 1,000,000 cut in February.
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Does that correctly state our stipulation?

Mr. Romley: That is a correct statement.

The Court: The record may show the stipulation.

Cross Examination—(Continued)
Q. (By Mr. Romley) : Mr. Cavanaugh, yester-

day during the course of the direct examination
Mr. Moore asked you this question—I am reading
from 976: [999]

"Have you considered the books and records of
Duke City Lumber Company before you made
that exhibit or prepared the information which
appears on that exhibit?" And you answered: "No,
sir, I didn't."

I just state this now to bring the matter back
to the starting point for today's proceedings. Do
you recall that, sir? A. Yes, sir.

Q. Do you remember that exhibit to which you
referred was the one designated as the Schedule

answering interrogatory No. 17-A, the Winslow U
and O Statement? A. Yes, sir.

Q. Do you have a copy of that statement before

you I A. Yes, I do.

Q. I want to ask you a few questions regarding

that, please, sir. I believe you testified yesterday

it was made by you and Mr. Edsel on May 7, 1959,

is that right?

A. Yes, sir. It was really made by myself with

consultation with Mr. Edsel.

Q. YTho is Mr. Edsel ?
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A. Edsel is representative of U. S. Epperson

Underwriting Alliance.

Q. The insurance company?

A. Insurance company.

Q. I think Mr. Moore brought from you the

fact that you [1000] at that time had been em-

ployed by Duke City for only a month and a half

or seven weeks, or thereabouts?

A. That is right.

Q. When you said you did not consider the

Duke City books in making up this statement,

you mean you did not consider the records at all,

or considered them in part?

A. No, sir, I didn't. My basis of the information

was what I had known before about the operation

from Arizona Timber Company. We had not set

up the books at that time in such a way I could

pull out the cost of Arizona operation under Duke

City.

Q. If I understand you correctly, this schedule

answering 17-A was not based in any degree on the

Duke City books and records?

A. No, sir, not at that time.

Q. But it was based on the books and records

of the Arizona Timber Company affecting the Wins-

low operation?

Mr. Moore: We object to that, if the Court

please, as a misstatement of the evidence. He said

it was based on his recollection or some reference

to that, not the books themselves.
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The Court: If the statement is not accurate the

witness may say so.

A. No, it is not accurate.

Q. Tell me exactly what the situation is? [1001]

A. Mr. Romley, it was one of those things when
I first went to work there they kept pressing me to

get out figures. We needed to work up II and O costs

on all of our different policies in Albuquerque. So
one day Edsel came in and I sat down and the best

I could recall I wrote up figures of so much for

the woods and so much for the sawmill. But I

didn't go back to any cost statements or anything

else to get the figures, just my memory.

Q. You did not refer to any of the Arizona

Timber records? A. No, sir.

Q. When you prepared this schedule, did you
believe, sir, that the figures that you set out there

correctly reflected the information contained therein

on the basis of the Arizona Timber Company oper-

ation prior thereto?

A. At that time I did, yes.

Q. Yes. And have you checked your exhibit or

schedule against the Arizona Timber records since

this was prepared? A. No, I have not.

Q. So far as you know then, this schedule, and

I believe it is 15 for identification, still is correct

according to the best of your recollection, so far

as the Arizona Timber operation is concerned?

A. No, I checked it against our answer to Sched-

ule No. 40 and I found out I made some [1002]

errors.
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Q. Is your answer to Schedule 40 based on Duke

City or Arizona Timber? A. Duke City.

Q. My question now, sir—maybe I didn't state

it correctly—is this. So far as you know now and

to the best of your recollection this schedule an-

swering Interrogatory No. 17-A correctly and accu-

rately reflects the items appearing thereon with

regard to the operation by Arizona Timber Com-

pany of the Winslow mill, is that right?

A. No, I think all the direct costs up to $50

are all right and the stumpage figure is all right,

but Gr & A and the selling, I'm sure is too low.

Q. Let me see, sir. All of the direct costs on

the schedule up to the point of $50 are correct?

A. If you compare them with Arizona Timber's

figures.

Q. And is the stumpage correct or not?

A. The stumpage figure that I used is not the

Arizona Timber stumpage figure, it was an esti-

mate of what I thought Duke City would be aver-

aging.

Q. Actually the stumpage figure is lower than

$16, is it not?

A. Yes, sir, turned out that way.

Q. Isn't it $13.01?

A. After accounting for the overrun, yes,

q s we would then, to make this correct,

change on [1003] Exhibit 15 for identification, the

stumpage figure from $16 to $13.01. Now, you say

that the O & A and selling you believe also was

not correct? A. Yes, sir.
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Q. You mean so far as Duke City is concerned
or so far as Arizona Timber was concerned?

A. So far as both of them.

Q. At the time it was your recollection that

$5.10 per thousand would cover that item of G & A
and selling''?

A. I think at the time—I don't know just where
I did come up now with the $5.10, whether I com-
pared it to some previous costs of Arizona Timber
—I couldn't have though, because I feel sure now
that the $5.10 is low.

Q. Well A. I made a poor guess.

Q. Let's take your opinion now, sir.

Mr. Moore: If the Court please, I object to this

line of questioning as irrelvant and immaterial. He
is getting into detail on an estimate this man
made without reference to books or records, for the

purpose of considering the amount of insurance

they should carry. It has nothing to do with any

issue in this case.

The Court: It is cross examination. He may
answer.

Q. (By Mr. Romley) : Can you tell us, sir,

what in your opinion the G & A and selling ex-

pense should be per thousand [1004] insofar as

Arizona Timber operation was concerned, instead

of your figure of $5.10?

Mr. Moore : I think in this question, your Honor,

the books and records would be the best evidence

of what the figures would be and we don't have

those books and records.
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The Court: If the witness must rely on the

books and records to answer that, the objection

will be sustained. [1005]

Q. Mr. Cavanaugh, you have told us that in your

opinion you are using the figure $5.10 per thousand

for G & A and selling, as representing the cost

of that item to Arizona Timber Company, you say

is too low? A. Yes, sir.

Q. You believe now to be too low?

A. Yes, sir.

Q. How much too low in your opinion is it?

Mr. Moore: We object, if your Honor please,

until foundation is laid as to whether or not he

has to refer to the books and records to determine

that.

The Court : I'm going to let him state it as his

opinion. In other words, the witness has come in

here and said, "This document that was furnished

the insurance company, I prepared that but I didn't

give it any consideration, didn't check the books

and records and so on, and it's just an estimate.

I know now it's wrong."

Counsel is entitled to cross examine him about

it and determine what it is based on and in what

respects he thinks it is wrong.

Q. (By Mr. Romley) : Now, sir, will you tell

me how much too low you think that item is?

a
. I think probably both G & A and selling are

at least $4 too low.
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Q. So is it your opinion now, sir, that the G & A
and [1006] selling expense of the Winslow opera-
tion of the Arizona Timber Company was $9.10

instead of $5.10 I A. That would foe closer.

Mr. Moore: May the record show our continu-

ing objection to this line of interrogation?

The Court: Yes. You said, Mr. Cavanaugh, G
and A and selling are both. Do you mean by that

total of $4?

The Witness: Yes, sir.

Q. (By Mr. Romley) : Now, are there any other

respects in which, on the basis of this exhibit,

Schedule answering 17-A, you believe this to be

incorrect ?

A. There is another item of general and ad-

ministrative over at Winslow, it's that, when I

put this figure of G and A and selling in here, I

was thinking of the main office. There is another

item of general and administrative expense, I know,

that we have now and I know that Arizona Timber
Company had before which would perhaps be an-

other two dollars and a half.

Q. Anything else?

A. Well, in this calculation I didn't compute

any interest on invested capital.

Q. You don't, in determining operating profit,

take interest on operating capital in account, do

you?

Mr. Moore: We object to that, if your Honor

please, argumentative with the witness. And it's a
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test of what he is trying to measure net profit by

is not determined. [1007]

The Court: It's his estimate, he may answer if

he thinks that he should have.

Q. (By Mr. Romley) : In preparing a—well,

I can have the question. Will you read the question,

please.

(Whereupon, the pending question was read

by the reporter.)

A. If you have a company that has four or

five divisions and you are paying interest to the

bank you don't usually allocate interest to each

division, but you surely have to figure it as cost of

the operation.

Q. It's not a part of operating costs strictly

speaking, is it? A. Not strictly speaking, no.

Q. You never showed it ever until you went with

Duke City as an operating cost, did you?

A. I could best answer that, Mr. Romley, in that

Arizona Timber had a million and a half in cash,

Arizona and New Mexico timber. They borrowed no

money to speak of.

Q. Will you answer my question?

The Witness: Would you repeat the question?

(Whereupon, the pending question was read

by the reporter.)

A. I'm not sure I understand—what are you

referring to?
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Q. (By Mr. Romley) : Well, let me rephrase

it, sir, if you don't understand my question. When
was the first time in [1008] your practice as a certi-

fied public accountant or in your experience as a

comptroller for lumber companies, the Arizona

Timber Company, Duke City, et cetera, when was

the first time in that experience that you ever

showed interest on operating- capital as a cost of

operation ?

A. I did, even yet I don't show interest on

operating capital as a cost of operation. On our

statements of Duke City now we show it as other

expense also. But if you are making other calcula-

tions similar to the ones that you requested, then

I think you have to consider it.

Q. Well, in your opinion, sir, the amount paid

for interest is not a cost of production strictly

speaking, that's true, isn't it?

A. That's right, it's not a production cost.

Q. You have, in preparing these schedules that

are attached as answers to the interrogatories, devi-

ated from that procedure and have shown interest

as a cost of production, haven't you?

A. Well, on this schedule, Mr. Romley

Q. Now, will you please answer the question ?

Mr. Moore: Well, I submit, if the Court please,

that he should direct the witness to which schedule

he is talking about.

The Court: Yes, the witness should be advised

which schedule you mean, Mr. Romley.



1140 Maurice Liberman, et ah vs.

(Testimony of Thomas Cavanaugh.)

Mr. Romley: Yes, your Honor. [1009]

Q. (By Mr. Romley) : On schedule answering

interrogatory number 40, do you have that before

you, sir? A. Yes, sir.

Q. All right. There you show profit per M, Wins-

low operation from acquisition, December 31st, 1959,

is that right? A. Yes, sir.

Q. You show production cost and list other

items and conclude with interest on—taken from

schedule F, is that right, sir? A. Yes, sir.

Q. That's $4.01 per thousand ? A. Yes, sir.

Q. Now, let's go to schedule F. Do you have

that? A. Yes, sir.

Q. Directing your attention first to the second

item on schedule F, it is entitled, "Interest paid

on timber contract to New Mexico timber, $19,-

378.22," is that right? A. That's correct.

Q. Now, is that interest on the timber contract

referred to or which comprises the first page of

the schedule answering interrogatory number 6?

A. I don't have that schedule, but if it's the

one that starts out with $405,000 at the top, it is.

Q. Yes. [1010] A. That's the one.

Q. Now, the interest then was calculated on an

item which included $317,000 which represented

the obligation for the timber that Duke City owed

Gallagher for, isn't that right, sir?

Mr. Moore: We object to that as calling for a

conclusion, an obligation for timber or obligation

for the timber which Duke City owed Gallagher
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under the evidence that was reduced to a debt and
was settled in that final settlement, when it was
consummated.

The Court: He may answer.

A. Please repeat the question.

(Whereupon, the pending: question was read
by the reporter.)

A. It was.

Q. (By Mr. Romley) : In connection with prior
operations? A. Yes, sir.

Q. Now, let's look at the second item on schedule
F, or the first one rather. We were just talking

about the second. It reads as follows : "Interest on
$650,000 purchase price at 6 percent, 13 months,
$42,250." You have that before you, do you?

A. Yes, sir.

Q. Now, whereas the second item says, "Interest

paid," the first item is captioned only "Interest on,"

is that right, sir? [1011] A. Yes, sir.

Q. You are not saying that this $42,500 was
paid as interest on the $650,000 during that period

December 1st, '58, to December 31st, '59, are you?
A. No, that's not—I can tell you how I calcu-

lated it.

Q. What you did was took the interest at 6

percent on the total of $650,000 for a period of 13

months? A. Yes, sir.

Q. That's what you did?

A. Figuring on improvements that would be

made and what not, I thought that the six hundred

fifty, of course, had a declining balance but I knew
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that we were going to be making improvements,

that we would be borrowing money so I just, in

this instance, to the' best of my ability in the time

that I had, I just used the six hundred fifty

straight across.

Q. Well, you now recognize it to be incorrect,

do you not? A. No, sir.

Mr. Moore: We object to that as argumentative.

The Court: No, his answer may stand.

A. No, sir, I do not.

Q. (By Mr. Romley) : All right. You say that

there was a declining balance. Now, as of the end

of December 31st, 1959, the balance on the six hun-

dred fifty had been reduced to $247,000 in round

figures, is that right, sir? Will you look [1012] at

the schedule answering interrogatory number 6?

Do you have that? A. No, sir.

Q. I thought Mr. Moore handed you all of them,

I asked him to.

Mr. Moore: Apparently he got some of mine,

Mr. Romley.

A. That's correct.

Mr. Moore: I thought I gave him all of them.

Q. (By Mr. Romley) : As shown by that sched-

ule answering interrogatory number 6?

A. (No answer.)

O. Well, I think that's in evidence already, or

its contents are in evidence so it's probably argu-

mentative to ask with regard to that. Now, the
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third item appearing on schedule F is "Interest
on $500,000 of working capital used for inventories,

receivables, prepaid items, deposits, et cetera, at

6 percent, 13 months, $32,500." A. Correct.

Q. That's correct, is it not? Again you do not
say "Interest paid on that sum," do you?

A. No, sir.

Q. There was no item of interest on that sum
on Duke City's books, was there?

A. Yes, sir. [1013]

We were paying interest to the bank at that

time.

Q. On $500,000?

A. No, not on that exact figure, whatever we
happened to be borrowing.

Q. For all of Duke City's operations, not for

the Winslow operation?

A. Out of the general fund, yes.

Q. Do you know how much the total outstand-

ing indebtedness was when this—as of December
31st, 1959, to the bank on which Duke City was
paying interest?

A. I think Duke City owed $200,000 on our

commitment that we had and Mr. Liberman owed
about $160,000 personally which applied against

the commitment.

Q. You mean you calculated interest on what
he owed personally as distinguished from Duke
City? A. No, sir, I did not.

Mr. Moore: We object to that, it's a misstate-

ment.
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Q. (By Mr. Romley) : Do you know how much

interest was paid by Duke City during this 13

months period which you reflect here as based on

$500,000 and amounting to $32,500? Did it amount

to 32,500? A. No, sir.

Q. Was it very substantially less than that or

do you know?

A. I wouldn't know without looking at our

records. [1014]

Q. Do you have any approximate idea of how

much it was?

A. Not without just taking a plain guess.

Q. Well, a guess wouldn't help us so we will

skip that, sir. Now, then, if we can go back, sir,

to this U and O statement that you prepared that

was answering schedule 17-A, when you set up the

—or showed there the sales average of $88.50 less

2 percent, or a net of $86.73, is it correct to say

that that was not entirely from memory, but that

you did refer to some records so that you could

come up with that amount?

A. Yes, sir, in that case I would have to refer

to something, because year to year, of course, sales

differ.

Q. Sure. You did have some records, then, to

which you referred when you prepared this U
and O statement?

A As far as sales average, yes.

Q. Now,-

A. Also as far as continuing expenses.
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Q. When you speak of continuing expenses tell

me what you mean, sir?

A. Under the U and policy, Mr. Romley,
they insure the loss of any profits that you may
have. They also insure any continuing expenses
that may go on during the time of your fire loss,

for instance salaries, and I know that I do have
interest in that part. I didn't show it as a produc-
tion cost, but I did show it as a continuing expense.

And watchmen, [1015] anything else that—any ex-

penses that would continue they reimburse you for

your profit that you lose plus those continuing

expenses.

Q. Are these the ones that are shown by month
at the lower righthand corner of this schedule

where you use May 18th, seven fifty, and so on
down ? A. No, sir.

Q. I didn't know what those figures were.

A. I can explain it if you wish.

Q. Well, I will get to that a little later in

proper order if I don't forget it, sir.

Then you had before you when you prepared this

some records of the Arizona Timber Company
that showed the sales average for the years ending,

I assume, in 1958, is that right?

A. No, sir, I did not.

Q. Ending when ?

A. It was not the records of Arizona Timber,

it was the records of Duke City Lumber as far as

the sales figures.



1146 Maurice Liberman, et al. vs.

(Testimony of Thomas Cavanaugh.)

Q. As far as the sales average is concerned?

A. Yes, sir, if I prepared this on May the 7th,

which I did, I probably took the sales average.

Q. Of Duke City?

A. Of Duke City, say for the month of April.

Q. I see. To that extent then your answer yes-

terday was [1016] wrong when you said you did

not consider the books and records of Duke City?

A. That would be right.

Q. You just overlooked that? A. Yes.

Q. Now, as a matter of fact that figure of $86.73

comes very close to the sales average for the pe-

riod ending December 31st, 1959, as reflected in the

schedule answering interrogatory 40, isn't that

right? A. It does.

Q. It being in interrogatory 40, $86.54 as com-

pared to $86.73? A. Correct,

Q. Now, then, if I may bring it to a summary

here, if I understand you correctly the figures shown

on the U and O statement, the schedule answering

interrogatory 17-A in the calculation of profit would

have to be reduced by $2.99 so far as costs for

stumpage are concerned and increased in G and

A and selling by $6.50, being the $4 plus the 2.50

you earlier mentioned, is that right?

A. No, I think—you asked me if the $50 com-

pared to Arizona Timber's costs, which it did as

I recall. But it surely has not compared with Duke

City's costs since that time. I mean Duke City



George H. blagel, et al. 1147

(Testimony of Thomas Cavanaugh.)
has had to do a lot of overhauling and a lot of
other expenses that were incurred to put the plant
back [1017] in operating shape.

Q. Well, while we are on that subject, over-
hauling is always charged off as an item of expense
rather than capitalized, is it not?

A. It all depends, Mr. Romley, on the size of
the overhaul. I mean if it's a

Q. All of the overhauling that Duke City did
with regard to the Winslow plant after it pur-
chased from Gallagher was charged to expense, was
it?

A. If—for instance in the case of the planing
operation, the planing mill, if we received one
month, we had a bill say for a thousand dollars,

the next month we had a bill for a thousand dollars,

I'm sure we would expense it just like Nagels would
or like Arizona Timber did before. If we, all in

one lump sum, did something that amounted to

$20,000, then I believe we would probably capi-

talize it and depreciate it over a certain length of

time.

Q. Well, you heard the testimony of Mr. Liber-

man and Mr. Weinstein, did you not?

A. Yes, sir.

Q. Do you know of any of those items that

were paid in connection with repairs to the ma-
chinery and equipment and with respect to over-

hauling of machinery and equipment, whether any
of those were capitalized?
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A. Are you speaking about the repairs to the

planing mill? [1018]

Q. Repairs of any kind.

A. I don't remember all that they spoke about.

Q. Let's take the planing mill, if you remember

that, sir. Was that capitalized or expensed?

A. No, that would be expensed.

Q. That would be expensed?

A. Because the bills came in, I know, so much

each month and maybe it was a thousand dollars a

month or something like that,

Q. Did you see this schedule that Mr. Weinstein

prepared and presented in evidence here yesterday

with regard to the planing mill repairs? [1019]

Q. Do you remember the schedule that was

presented here yesterday that showed some repairs

from Irvington and S. A. Wood?

The Court: Isn't that "J"?

Q. (By Mr. Romley) : Have you seen Exhibit

J before, sir? A. No, sir.

Q. Do you notice there it is entitled—I think

it is in evidence—yes—entitled: Recap invoices,

repair for 14 Woods Planer and shows items start-

ing on March 6th, 1959 and going through March

30 1960. Those items were all expensed, were they

not?

A. Yes, Mr. Romley, that is not a capital item,

that is an expense item.
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Q. I understand that. I was afraid yesterday
when Mr. Weinstein testified with regard to this

that he was considering it, or leaving the impres-
sion that it might be a capital item. It is not?
A. No, sir.

Q. Getting back, sir, to this Winslow U & O
statement that your prepared, Schedule answering
17-A. You show on that exhibit a net profit per
thousand of $15.63, is that right?

A. That is shown on the exhibit, yes.

Q. That is after all costs of every kind and after

all depreciation, G and A and selling and every-

thing, to the best [1020] of your recollection, based
on your experience with Arizona Timber Company
at the time you prepared this, is that right?

A. No. I still go back, Mr. Romley, it was an
estimate. If I had Arizona Timber costs and com-

pared this with it, I would find I probably made
as bad an error as Mr. Liberman thought I did.

Mr. Romley : I move to strike the last statement,

if your Honor pleases, what Mr. Liberman thought

and what he "told me" to do, as a voluntary state-

ment, hearsay.

The Court: I will disregard it.

Q. (By Mr. Romley) : Let me get back, sir.

When you prepared this schedule answering 17-A,

it was your opinion, based on all of your experience

extending back over ten or eleven years with the

Arizona Timber Company and all of your knowledge

of accounting, that to the best of your recollection



1150 Maurice Liberman, et al. vs.

(Testimony of Thomas Cavanaugh.)

at that time the net profit from the operation of

the Winslow mill was $15.63 per thousand board

feet, is that right?

Mr. Moore: We object to that, if your Honor

please. The witness has already pointed out various

items where he made mistakes, the various records

he didn't have, various items were not included.

Furthermore it is irrelevant and immaterial to any

issue in this case.

The Court: The witness said he made an esti-

mate. He may answer this.

The Witness: Please repeat the question. [1021]

(The last question was read.)

A. I don't think, Mr. Romley, I could ever say

that the profit of the Winslow operation when it

was rim by Arizona Timber was $15.63 per thou-

sand.

Q. (By Mr. Romley) : Are you saying that to

the best of your recollection this figure was not

correct at the time you prepared if?

A. No, I am not saying that either.

Q. Then is it to the best of your recollection

that when you prepared this statement, the profit

of the Arizona Timber Company was $15.63 per

thousand %

Mr. Moore: We object, if the Court please. It

has already been answered.

The Court: I think you may ask him if it is

an honest estimate, but he said it is an estimate.

"Now you are translating that into a recollection,
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which he said he didn't have. You may ask him
about his estimate, but I don't think he testified

it was his recollection.

Q. (By Mr. Romley) : When you prepared an
estimate and submitted it to the insurance com-
pany and talked to the insurance agent about it

and spelled out the items shown on this exhibit,

this Schedule answering 17-A, and when in that
exhibit you arrived and showed a net profit of

$15.63 per thousand it was your honest opinion
at that time that represented the net profit of

the Arizona Timber operation, [1022] is that right,

sir?

A. No, sir. I really had no real opinion of what
it was. If I in my honest opinion thought that

was an absolute correct figure, I may not have even
at that time discussed it with Mr. Liberman, but
that is something I did not know. I knew what
Arizona production costs were but I didn't know
what the cost would be for the next year.

Q. I did not ask you about costs for the next

year. I asked you if it wasn't your honest opinion

that Arizona Timber Company profit was $15.63

when you made this statement? A. No, sir.

Mr. Moore: We submit, if the Court please, the

witness has answered.

The Court: The answer may stand.

Q. (By Mr. Romley) : Did you have any
opinion when you made this schedule with regard

to the accuracy of the figure representing the net
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profit was $15.63? Did you have any opinion at

that time whether the $15.63 figure shown on this

statement was accurate or not?

A. I had no opinion as to whether it was accu-

rate. I had an opinion that figure should have been

somewhere near it or I wouldn't have written it the

way I did.

Q. In other words, you felt when you prepared

and submitted this statement, honestly believed

the net profit was somewhere near that $15.63 per

thousand, is that right? [1023]

A. Yes, that day, but as it appears I am not

infallible.

Q. None of us are infallible, we recognize that,

sir. As it appears now on the basis of expenses and

items that have been charged against that by Duke

City, you say it is less? A. Yes, sir.

Q. However, if—and I mil ask you for the

purpose of this question to assume this to be true

—

if you leave out this item of $4.01 for interest, as

reflected in Schedule F and if you show the same

depreciation item that Arizona Timber Company

showed, instead of the one that Duke City shows,

you would be right at that figure of 15 some dollars,

would you not, per thousand?

A. You say if I add back the interest to the 579 ?

Q. Yes, sir, add that back.

A. The interest would be 4.01. I would come up

with, say, 9.80.
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Q. Was it a greater depreciation charge per
thousand taken by Duke City than taken by Ari-
zona Timber Company on the same equipment?
Mr. Moore: If your Honor please, we submit

that is not a fair question. It doesn't prove any-
thing because the evidence shows
The Court: The objection is sustained.

Q. (By Mr. Romley) : You say, I believe it was
your [1024] predecessor who prepared, or set up,

I believe is the language you used, the depreciation

items on this equipment and machinery purchased
from Duke City? A. Yes, sir.

Q. Or purchased by Duke City from Arizona
Timber? A. By Duke City.

Q. Are you familiar with the figures as they

appear on the books of Duke City ? I am speaking

of the figures relating to depreciation.

A. Yes, sir.

Q. Do you know how the depreciation is com-

puted with regard to these various items shown
on Exhibit 12—no, Exhibit 11 in evidence?

A. Yes, I do.

Q. You have seen those. Some of those items

are being depreciated over a period of time and

some of them over a quantity of timber milled, is

that right? A. That is correct.

Q. Do you recall what those are, sir?

A. The sawmill, for instance

Mr. Moore: Do you have the schedule or list

which we gave this information to Mr. Romley

that would assist you, Mr. Cavanaugh ?
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Q. (By Mr. Romley) : Can I ask yon this ques-

tion, sir, and I have before me the list which Mr.

Moore gave me on [1025] the telephone.

Mr. Moore: If the Court please, he is going to

read an armload of figures.

Mr. Romley: I am not going to ask him the

figures. May I put the question?

Mr. Moore: Very well, I was trying to help you.

Q. (By Mr. Romley): Is this correct, sir, of

those items that were purchased by Duke City from

Arizona Timber Company, the following were set

up on the books for depreciation over a period of

two years, namely: The stacking sticks, foundations,

spacers and roof boards, and also the trucks, trail-

ers, auto patrols and Ford pickup, is that correct,

sir?

A. I would like to take Mr. Moore's suggestion

if I could and get that schedule.

Q. I thought we could save time.

Let me ask you these questions, sir, now that

you have the exhibit before you. I haven't seen that

exhibit but I am assuming

Mr. Moore: You want to take a look at it? Let

me show it to you. I don't want you to question it.

Mr. Romley: I am not questioning it, sir.

Mr. Moore: That is the one I read to you.

Mr. Romley: In the same order?

Mr. Moore : I believe I started at the top.

Mr. Romley: I don't believe I started at the

bottom, [1026] Mr. Moore.
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You show the sawmill there? A. Yes sir.

Q. That was capitalized for depreciation with a
figure of $179,970? A. Yes, sir.

Q. That is being depreciated over a production
of 90 million feet of either lumber or timber, is

that right, sir?

A. That's right.

Q. Which is it, lumber or timber? It doesn't

make too much difference, I wondered if you knew.
A. We are charging it off each month on lumber

that goes through the sawmill. It would be on
lumber.

Q. On lumber instead of net log scale?

A. Yes.

Q. You are showing a salvage value of 15 per
cent on that item?

A. That is correct.

Q. The planing mill was capitalized for depreci-

ation at 127,240 over the same production, 90 million

feet? A. Yes, sir.

Q. Same salvage of 15 per cent?

A. Yes, sir.

Q. Is the same true with regard to the item for

shop, [1027] lumber shed, dry kiln, bunkhouse and
camp? A. Yes, sir.

Q. Now, with regard to the carriers and lift

trucks, they are capitalized at $59,550 over a period

of twenty-four months ? A. Yes, sir.

Q. At a salvage of five per cent?

A. Yes, sir.
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Q. The stacking sticks, foundations, spacers and

roof boards, capitalized at 80,000 and depreciated

over a period of 24 months with no salvage, is that

right? A. Yes, sir.

Q. And trucks, trailers, auto patrols and Ford

pickup, capitalized at $97,500, depreciated over a

period of 24 months with five per cent salvage?

A. Yes, sir.

Q. I think I have covered all except office build-

ing and equipment, is that correct, sir?

A. Yes.

Q. With regard to the office building and equip-

ment, do you have any opinion, sir, as to the value

of the office building separate from the equipment

and of the equipment separate from the office build-

ing, they are combined here?

A. No, sir, I wouldn't.

Q. Would you say it was reasonably fair and

accurate to [1028] say half for each?

Mr. Moore: We object to that, if the Court,

please. The witness has stated he doesn't have an

opinion so that he can segregate it to values.

The Court: Objection sustained.

Q. (By Mr. Romley) : Did you know what office

equipment there was that was sold by Arizona

Timber to Duke City?

A. I had a rough idea, yes.

Q. At that time you were working for Arizona

Timber? A. Yes, sir.
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Q. Do you have an opinion based on your fa-

miliarity or knowledge of that equipment as to its

reasonable value in November, 1958?
A. No, sir, I would not.

Q. Not at all? A. No, sir.

Q. Do you have any opinion as to its value new
or new equipment replacing that? A. No, sir.

Q. Now, there was some land involved in this

sale, was there not? A. Yes, sir.

Q. Some 66 acres at the mill site and 640 odd
acres out in the woods? A. Yes, sir. [1029]

Q. Do you have any opinion, sir, as to the value
of the land at the mill site there in Winslow?

A. No, sir, I do not.

Q. Or the land in the woods?
A. I am not qualified for that.

Q. Now, is this correct, sir, that under the

depreciation schedule about which I have just ex-

amined you the rolling stock, or I shouldn't say

rolling stock because there are other items that are

not rolling stock that come into that category, but

certain of the equipment, machinery, being charged

out under depreciation over a period of two years

and all of the remainder over a production of 90

mi] lion feet? A. Correct.

Q. With regard to all of the remainder then,

based on the production of the first year and the

contemplated production for 1960 and '61, you would
say that all of the rest of this machinery and
equipment is being depreciated over a period of

three years, is that right, sir, substantially that?
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A. If we met our goal of 30 million feet a year,

our production goal, it will be over 90 million feet.

Q. Thus far you have been meeting that goal,

have you not 1

A. No, sir. I noticed the other day you men-

tioned [1030] 29 million feet cut, That was for

a little over twelve months. That was about twelve

and a half months. I imagine we cut about 28 million

feet in the twelve months period last time.

Q. Thus far this year are you meeting that

goal 1

A. Very far from it. We were down in February

and March because of the weather.

Q. Would it be a fair statement to say that if

you do not produce 30 million in the first three

years and thereby charging it out during that pe-

riod of time that probably it will occur within

three and a half years at the most?

Mr. Moore: I think that is calling for specula-

tion, your Honor.

The Court: He may give his opinion if he feels

he can; if he can't he can say so.

A. I am not really qualified, Mr. Romley, to

tell what will happen. A fire could knock us out or

weather, or a number of things.

Q. (By Mr. Romley) : Assuming a normal op-

eration, in other words, do you have an opinion if

yon were assuming a normal operation and by nor-

mal I mean such as have been experienced in the

past ten or twelve years?
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A. I would say, assuming normal operations, we

would surely cut it out in at least four years.

Q. And the timber is available for that period
of time? A. Yes, sir. [1031]

Q. And when you speak of four years you mean
from the time Duke City went into possession, not
from now? A. Correct.

Q. Now, the net result would be then, after
charging out all of these items, some within two
years or at the end of two years and others within
three or four years, that four years that you have
expressed, then your depreciation on those items
then remaining in use would have been all used
up so to speak, isn't that riglu?

A. Yes. This is a method though that is ap-
proved by the Internal Revenue Department.

Q. You don't know whether the Internal Reve-
nue Department is going to approve a write off

of 90 million feet, do you?

A. I know they are approving it in Albu-

querque, our plants are writing off on the mill

of the available timber.

Q. In any event, when this equipment lias been

written off, if we assume that some of that equip-

ment will continue to be used with the result there

will be no depreciation taken on that equipment,

your profit per thousand increases by a correspond-

ing amount, isn't that right, sir?

A. With one exception, Mr. Romley, that when
in Albuquerque or New Mexico when we have gotten

another sale, the Government makes us prorate
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whatever undepreciated balance that we have over

the milled timber, including the next sale, once we

secure that sale. So it might change our rate, [1032]

say, if we had a rate of $1.50 on the sawmill and

lucky enough to secure another sale they would

make us work out a new proration, to come down

to some other figure, plus that remaining one sale

that we secured.

Q. Let's take the sawmill, sir. You have 1—you,

I mean Duke City—has on its books for depreci-

ation purposes $176,970? A. Yes, sir.

Q. And it appears from the testimony here it

will be depreciated within three or four years, to

use your estimate, that is right? A. Yes.

Q. If we assume that sawmill is still being

used after the four years are up, then there is

no further depreciation taken on the sawmill, is

there ?

A. No. In the first place, I don't know that

it is going to be used any more after 90 million

feet.

Q. I am not asking you that, sir. You don't

know of any plans to scrap it after the 90 million

feet?

A. No, but T don't know if we have any more

timber to run through it.

Q. You don't know that? A. Not yet.

The Court,: Do you mean, Mr. Cavanaugh, if

you buy more timber you must add it to the 90,000,-

000 and change your [1033] depreciation rate?



George H. Nagel, et al. 1161

(Testimony of Thomas Cavanaugh.)

The Witness: Yes, sir.

The Court: Or basis rate?

The Witness: Yes, sir.

Q. (By Mr. Romley) : What you are saying
in effect is that if Duke City buys timber in this

May 31 sale, then you have more timber available
and that will be taken into consideration so far
as the depreciation is concerned?

A. That is correct.

Q. But it will not affect the past depreciation
already taken? A. No, sir.

Q. So you took during the first thirteen months
roughly one-third of the depreciation on 176,000,
having produced roughly 30 million feet?

A. That is correct, one-third on the depreciable

figure of 150,000.

Q. After your fifteen per cent salvage?

A. Yes, sir.

Q. Is it possible for you to determine now, sir,

on the basis of information presently available

whether your depreciation on the sawmill will be
less when you set up this new rate after this sale,

if Duke City purchases that timber, or will be
more than the existing?

A. If I understand your question you mean
more or less [1034] per thousand basis?

Q. Yes.

A. It would come out some lesser figure than

the present rate we are using.
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Q. If it's an item, in your opinion, that properly

can be expensed, and you had your "druthers," you

would expense it rather than capitalize it, is that

right? A. That's correct.

Q. Now, to the extent that there is any decrease

in the amount for depreciation, assuming all other

factors remain [1037] constant, insofar as produc-

tion costs are concerned, and net profit are con-

cerned, the net result would be to increase the

net profit by the difference between the original

depreciation per year as compared to the depreci-

ation, new depreciation figure, is that right?

A. Are you referring to schedule 40, answer to

schedule 40 or any—well, assuming—if I assumed

that everything was the same, the sales price stayed

the same, the wages were the same, the parts and

supplies didn't go up, if the depreciation went down

per thousand the profit, of course, would increase

by that reduction.

Q. Now, were you to be a part of this group

or syndicate to purchase the Arizona Timber Com-

pany or the Gallagher properties?

A. Yes, sir.

Q. And was that to purchase only the Arizona

operation or both Arizona and New Mexico?

A. Both.

Q. And that was all of the lumber interests of

Kaplan and Gallagher combined, is that right?

A. No, sir, just the interests of Kaplans, the

Gallaghers were going to stay in the group.
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Q. Were they to stay in in the same percentage

as they had or do you know?

A. We never really talked about percentages,

and Tom and [1038] Bob, of course, having the

majority of the money would be the major owners,

whatever was worked out.

Q. Did you sit in on conferences when this

group discussed the advisability of negotiating for

a purchase? A. Yes, sir.

Q. Were there several such conferences?

A. With

Q. The group, I understand, was Wickens, Char-

lie Wickens, you, Tom Gallagher, Bob Gallagher,

Yale Weinstein; anybody else?

A. No. I mean with whom?

Q. Did that group meet and discuss the various

phases connected with the proposal to purchase?

A. Yes.

Q. Were you asked to make any projections

with regard to the advisability from a profit stand-

point of going into the transaction?

A. Yes, we met with the banks, the banks of

New Mexico and I had to make some schedules,

Mr. Romley. I don't recall—I know that I had

to prepare a cash flow schedule and I had to pre-

pare a depreciation schedule to show where our

—

if we broke even, where our money would come

to make our payment on the loan that we hoped

to get.
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Q. Well, is it fair to say, sir, that you made

some calculations to determine if this operation

would be a profitable one? [1039]

A. No, sir, all

Q. You didn't do that?

A. All my calculations for the bank were on a

break even basis,

Q. I am not speaking for the bank. You weren't

going into business just to break even, were you?

A. No, sir.

Q. You were going in with the idea that you

would make a profit?

Mr. Moore: Your Honor, it seems to me this is

irrelevant.

The Court: This is quite

Mr. Moore: I object on that basis.

The Court: This is quite remote.

Mr. Romley: Sir?

The Court: It's quite remote, what they did

about an entirely different deal.

Q. (By Mr. Romley): You mentioned earlier

the general and administrative expense of Duke

City, do you remember that, sir? A. Yes, sir.

Q. Do you have schedule D which is attached

to—which is a part of schedule answering inter-

rogatory number 40? A. Yes, sir.

Q. That purports to show the general adminis-

trative [1040] expense of Duke City for a period

of eleven months there, is that right?

A. Yes, sir.



George H. Nagel, el al. 1167

(Testimony of Thomas Cavanaugh.)

Q. You took a figure of $5.34 per thousand and
charged that against the profit in the Arizona oper-
ation, is that right?

A. The $5.34, yes, would be prorated on the
footage shipped by Arizona.

Q. Was that on the basis of the footage shipped
or the footage produced ?

A. The footage shipped, I believe. Let me, just
a minute, make sure.

Q. Will you take a look, please?

A
. It was on footage shipped.

Q. On footage shipped. Now, you showed there
as general administrative expense a payment to

former partner of $9163, did you not?

A. Yes, sir.

Q. Is that a general and administrative expense?

A. We show it on our books that way, yes, sir.

Q. Was it, whether you show it or not? Did that

man—who was this former partner?

A. C. J. Warren.

Q. Is he employed and performing services dur-

ing this period? [1041]

A. I am not familiar with exactly the arrange-

ment made with him when he terminated, this was
before I went to work for the company.

But in our general and administrative expenses

we show a payment to the former partner as an
expense, and it's shown in our audited statement

that way.
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Q. Do you know when he terininated his connec-

tion with Liberman?

A. I think it was 19—no, sir, I don't know the

exact date.

Q. Was it several years ago?

A. Two or three at least.

Q. Two or three at least. Did he, during any

of the time you were there, which was from Feb-

ruary—March 15, six weeks after this statement

commences, did he, after March 15th, 1959, per-

form any services to your knowledge for this

$9163? A. No, sir.

Q. Do you notice there the items for legal and

audit, legal $17,242? A. Yes, sir.

Q. Do you know what that was for?

A. Yes, sir.

Q. What was it? A. Roughly.

Q. What was it? [1042]

A. Legal expense to Eiden and Johnson, it would

all probably be Eiden and Johnson.

Q. Was any of it to Jennings, Strouss, Salmon

and Trask? A. I don't really recall.

Q. Was any part of this $17,000 for legal ser-

vices rendered in connection with the defense of

this action?

A. It could be, Mr. Romley, but I do not know

without—I'd have to look at the ledger sheet again

and see what was in that figure.

Q. Is that ledger sheet here? A. No, sir.

Q. Is it in Tucson? A. No, sir.
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Q. This next item for audit of $13,425, is that
for any auditing services in connection with the
defense of this case?

A. I don't believe so. Again I'd have to check
the record, though.

Q. Do you know what the total production of
Duke City was during this period of time, Febru-
ary 1st to December 31st, 1959? You showed the
total shipments, but you don't show on this exhibit,
at least, how much timber was—how much lumber
was produced.

A. Do you mean produced by our mills or—
Q. Produced by Duke City Lumber Company

in all of its [1043] operations,

A. I mean

Q. I assume this statement relates to all of Duke
City's operations? A. Yes.

Q. Whether in Arizona or elsewhere?

A. Correct.

Q. All right, Now, you show shipments during
the period of '56, nearly 57,000,000 feet. Do you
know how much was produced during that same
period of time?

A. And this is an assumption—but if the in-

ventories were roughly the same the production
figure would be between fifty-seven to sixty million

feet.

Q. Do you know how much of the production,

total production was by the Winslow plant?

A. Are you speaking now
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Q. During this period February 1 to December

31, '59?

A. I would estimate about twenty-six million,

twenty-six and a half.

Q. Almost one half of the fifty-seven—or you

said fifty-seven to sixty, did you ?

A. Yes, we figure about forty percent, I think,

of our production at Winslow.

Q. Now, these charges are spread, insofar as

general and administrative expense, over the ship-

ments made rather than [1044] production?

A. That's normal procedure in accounting in the

lumber industry, I believe, Mr. Romley.

Q. And the same is true with regard to the sell-

ing expense, interest—well, the selling expense re-

lates to the same production of nearly fifty-seven

million feet, is that correct, sir? A. Yes, sir.

Q. But the interest expense, of course, is charged

only against the Duke City shipment at Winslow?

A. Yes, this schedule we prepared was the inter-

est on the Winslow operation alone.

Q. And if there are any built up inventories,

the result is that these unit prices are increased,

because they are not taken into consideration, isn't

that true? A. I don't understand that.

Q. Well, you have computed your G- and A

and selling, and this other item I last mentioned,

I think it was—yes, your general administrative

expense and your selling expense over the total

shipment of just mider fifty-seven million.



George H. Nagel, et at. 1171

(Testimony of Thomas Cavanaugh.)
Now, the fifty-seven million was not all of the

lumber that was produced, you have told us you
think it was about between fifty-seven and sixty
million perhaps?

A. That was just an estimate, I mean normally,
Mr. Romley, year in and year out your shipments
should be the same or [1045] would be roughly the
same as your production.

Q. Do you know whether your inventories were
normal at the end of this period, December 31st,

'59, or if there was any carry-over out of the ordi-

nary?

A. No, if I were to guess I'd say they were
perhaps a little bit less because we had poorer oper-

ating weather this winter than we did the year
before.

Q. Now, during the thirteen months involving

the Winslow operation alone, December 1st, '58,

through December 31st, '59, you produced thirty

million feet, twenty-nine or thirty million feet?

A. Twenty-nine something, yes.

Q. And you shipped only twenty-three million,

is that right, sir? A. (No answer.)

Q. Will you refer to Exhibit F, or schedule F
where you show you charged off your interest

expense over 23,485,199, is that right, sir?

A. Which page are you

Q. Schedule F attached to the schedule answer-

ing interrogatory number 40? Does that indicate

all of the lumber shipped during that period, namely

23,485,000 feet out of the Winslow operation?



1172 Maurice Liberman, et al. vs.

(Testimony of Thomas Cavanaugh.)

A. Yes, sir.

Q. But you did produce twenty-nine odd [1046]

million ?

A. Yes.

Q. The rest of it would be reflected in inventory

then?

A. Yes, that's correct at Winslow because we

did start out with a—as far as our own production

we would start out with a zero inventory over there.

Q. You started out with a zero inventory and

ended up with a six million inventory in round fig-

ures? A. Between five and six, yes.

Q. Will you refer to schedule A, please, to the

schedule answering interrogatory number 40. You

show cash discounts there charged against the Win-

slow operation of $1.77 per thousand board feet,

is that right, sir? A. Yes, sir.

Q. How was that computed?

A. I'd like to say again, Mr. Romley, that I did

all of this to the best of my ability in the time that

I had.

Q. Are you saying this is not correct?

A. No, sir, I'm not saying it's not correct.

Q. All right, then will you tell us how you did

this, please?

A. I took 2 percent of the total sales average

of $88.31.

Q. And in that total sales average you add-

well, you mean 2 percent of the total sales average

of $88.31 on a total sale of 23,485,000 feet?
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A. Yes, sir. [1047]

Q. Well, there wasn't any 2 percent to be

charged to the 2,898,000 feet involved in the fire loss,

was there?

A. No, but my thinking was on this that this

was an unusual item, normally we would have sold

that item to a customer who would have taken 2 per-

cent, so to get an average figure I used the 2 percent.

Q. Well, is there a contra item on the books of

Duke City for this 2 percent that you show here on

$304,000 for the fire loss?

A. The cash discount item on Duke City is just

one item, Mr. Romley, I had to allocate or prorate

a certain part to—we don't keep our cash discounts

separately on Winslow, I had to allocate this 2 per-

cent on the eighty-eight thirty-one on this schedule,

in our books it would show whatever the total dis-

counts were on all the company's operations on one

account.

Q. Well, then, is this heading not correct when
it speaks of sales and transfers from Winslow, this

$1.77 applied to all operations and not just the Win-
slow operation?

Mr. Moore: We object to that

A. No, sir.

Mr. Moore: if your Honor please, the wit-

ness has answered that he did his best to allocate

these matters to the Winslow operation.

The Court: May I hear the question?

(Whereupon, the pending question was read

by the [1048] reporter.)
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The Court: He may answer.

A. If you took our sales to all of our customers

on Duke City and applied the cash discount that we

allow, I'm sure it would come out just about 2 per-

cent of the total sales.

Q. Did you say that we allow, or that we al-

lowed? A. Allowed, or the customer earned.

Q. Well, was Duke City—in calculating the

profits made by Duke City in the Winslow opera-

tion was it charged with 2 percent on the fire loss

of $304,000?

A. In calculating profits where, on this sched-

ule?

Q. For Duke City on this schedule.

A. On this schedule, yes.

Q. But actually you did not pay 2 percent on

that $304,000? A. That's correct.

Q. You didn't pay anything? A. No.

Q. Now, with reference to the item on schedule

A, again to Albuquerque, $555,000 to Albuquerque,

did Duke City charge 2 percent on that item?

A. Again, Mr. Romley

Q. For selling expense ?

A. Again, Mr. Romley

Q. Or wait, for cash discount?

A. If we sold this to a customer rather than

another one [1049] of our operations we would have

allowed them 2 percent.

Q. But you didn't sell them to a customer, did

you? This was an inter-company transaction?
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A. No. I know, but when I tried to work out

the figures on Winslow I tried to separate it as a
separate organization altogether dealing with

Q. But in separating it you showed a cash dis-

count on better than three and a half million dollars

—wait a minute, better than $860,000 on which you
paid no 2 percent or any percent as a cash discount,

is that right?

A. We could pay the—we could pay it on our
books, I mean we don't.

Q. You didn't pay it to

A. I mean we could allow one company the 2

percent and show it as income on the other, we don't

do that. I mean it's just another bookkeeping item.

Q. In any event this item 4 on schedule A would
be reduced from $1.77 per thousand to about $1.04

per thousand if you omitted the discount that you
show and didn't take, and didn't pay on the fire

loss and on the transfers to Albuquerque, is that

right? A. (No answer.)

Q. Perhaps it will take a calculator to determine

that, maybe it's not a fair question.

A. Yes, and that's interpretation, Mr. Romley,
I mean [1050] between two people which way they

would do it.

Q. Now, to the schedule answering interrogatory

40 again, more particularly Schedule D, you show
your log hauling expense, your falling, skidding,

loading and log hauling to amount to $21.10 per

thousand, is that right? A. Yes, sir.
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Q. Now, that is the result of some of it being

done by Duke City or its employees and some of it

being contracted out to third parties, is that right?

A. In the twenty-one ten figure?

Q. Yes.

A. Part of it is—the hauling is done by Duke

City, the other part is contracted.

Q. Now, the net result of your hauling—you do

all the hauling, I'm sorry, sir? A. No, sir.

Q. You do part of the hauling?

A. We do part of the hauling and contract part

of it.

Q. You do part of the falling, skidding and

loading ?

A. No, we contract all the falling, skidding and

loading.

Q. Contract all that. But the net result of your

doing part of the hauling and contracting out the

felling, skidding and loading is that it costs you

$21.10 a thousand, is that right?

A. Yes, sir. [1051]

Q. Now, you can contract the entire, and did

contract for some of it, the entire job of felling,

skidding, loading and hauling for the same figure

of $21.10, is that right?

A. With reservations, this is a different type of

logging and I believe it was a different area. One

was a long log job, the other was short logs. And if

you are speaking about the contract logging figure,

I believe that it was done out of a different area
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altogether than where we were doing our main log-
ging, and this is not a statement of facts, this is my
belief.

Q. It's just an assumption on your part?
A. Yes, sir.

Q. Do you know, sir, that you can contract the—
or strike that, please.

Am I correct in this statement, sir: That contract
logging includes felling, skidding, loading and log
hauling? A. (No answer.)

Q. In other words, the term "contract logging"
includes all of the two prior terms of falling, skid-
ding, loading and log hauling? It means getting the
timber from right there standing in the forest until
it's delivered to the pond, that's your contract log-

ging, isn't it?

A. Yes, both of the operators, though, do some
road expense, too. I'm not

Q. As a part of their charge? [1052]

A. Yes, I'm not familiar with how much they do.

Q. Wei], is it true, sir, that so far as the cost

of your operation is concerned you can contract the
felling, skidding, loading and log hauling to one
party for substantially what it would cost you to do
yourself, Duke City to do ?

A. I'm not qualified on that, Mr. Romley.

Q. You don't know ? A. No, sir.

Q. You would agree that, if it were all con-

tracted out, that then there would be no need of re-

placing any of the—these big trucks and carriers

that were referred to in Mr. Weinstein's testimony?
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A. Again I'm not—I don't feel I'm qanlified to

say.

Q. Do you know what use there would be for

that equipment if you weren't doing the hauling

yourself ?

The Court : Well, Mr. Romley, he said he doesn't

know that.

Mr. Romley: All right. I think I'm about through,

your Honor, if I can have just one moment.

Q. (By Mr. Romley) : I'm not sure if I asked

you yesterday, sir, about the conversation when you

and, I believe it was Bob Gallagher, went to Liber-

man's office on October the 9th or 10th. Do you re-

member whether I asked you any questions regard-

ing that? A. No, you didn't. [1053]

Q. All right. In one of those—I think you said

y0U—how many times did you go to Liberman's

office during that period of 8th or 9th or 10th of

October?

A. I just went the second visit—no—yes, the sec-

ond visit.

Q. One time you went? A. Onetime.

Q. That was the 9th, was it, or the 10th?

A. That would be the 9th.

Q. The 9th. And who went with you?

A. Mr. Bob Gallagher, Yale Weinstein, Charlie

Wickens and myself.

Q. And at that time did you say or someone of

your party say to Liberman: "We are negotiating

for the purchase of the Gallagher properties"? Not
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using the term "Gallagher properties/' but you know
what I mean there?

A. Words to that effect, yes.

Q. And Liberman said, "Well, I feel I have a
commitment, or I'm going to buy it," or words to
that effect? A. No.

Q. What did he say?

A. He said, "I feel that I had a—" he said he
felt that he had a deal in that letter that he re-

ceived on the 12th.

Q. 12th of September?
A. Yes, and as I mentioned, I believe yesterday,

that if— [1054] in other words, if he didn't, he
didn't really want to deal with the group. [1055]

Q. He said he felt he had a deal or a commit-
ment through that letter of September 12th?

A. I don't know about the word commitment; I
believe he said he felt he had a deal.

Q. You are the one who told him on Septem-
ber 18 that the deal was off, weren't you ?

A. Yes, sir.

Q. Pursuant to Mr. Gallagher's instructions?

A. Yes, sir.

Q. Did you talk to him again regarding that

subject after September 18? A. I don't recall.

Q. So as far as you were concerned then, Mr.
Liberman's statement that he had a deal was not
correct because you told him that the deal was off

from the man that was going to make the sale, isn't

that right? A. Please repeat that.
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Q. Please withdraw the question. That is all.

Redirect Examination

Q. (By Mr. Moore) : Mr. Cavanaugh, Mr. Rom-

ley has qualified you as an expert on many subjects.

Will you state your opinion to me, please, sir, as to

what would be the reasonable amount of working

capital necessary to operate the Winslow plant

and [1056] operation?

Mr. Romley: I object to that, no proper founda-

tion laid. I haven't qualified him as an expert in

that respect.

Mr. Moore: I think he can testify to that with-

out a lot of qualifications. I was a little facetious

and I apologize.

Q. (By Mr. Moore) : Are you familiar, Mr. Cav-

naugh, with the amount of working capital used

in that operation in a general way?

A. In a general way.

Q. What would be, in your opinion, the mini-

mum amount of working capital necessary for a

working operation?

Mr. Romley: I object to that, no foundation laid.

He says, "I am familiar with the amount used," not

the amount necessary.

The Court : I don't know whether he has an opin-

ion.

Q. (By Mr. Moore) : Do you have an opinion,

Mr. Cavanaugh? A. Yes, I do.

Q. What is that opinion?

The Court: He may answer.
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A. I feel it would be somewhere, oh, somewhere
between five and $600,000 probably.

Q. (By Mr. Moore) : Let me ask you this, Mr.
Cavanaugh, and I want to read to you Interroga-

tory No. 40 so that it will refresh your recollection.

Interrogatory No. 40 reads [1057] as follows: What
has been the average profit or loss earned, received

or sustained on a board foot basis from the opera-

tion of the Gallagher property since the acquisition

by the defendants?

Now, Mr. Romley has asked you a great many
questions in minute detail about the various items

on the schedule that was filed answering that inter-

rogatory. Did you prepare that schedule'?

A. I prepared part of it and part of it was done
under my supervision.

Q. In the preparation of that schedule, Mr.

Cavanaugh, did you use what you honestly believed

to be fair and proper bookkeeping and accounting

methods? A. I did, sir.

Mr. Romley: I object to that as immaterial, if

the Court please, it is properly useable, not what
he believes.

The Court : The answer may stand.

Q. (By Mr. Moore) : Did you use what you con-

sidered to be accounting methods throughout the

lumber industry, so far as you knew that?

Mr. Romley: We object to that as calling for

hearsay, no foundation laid.
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The Court: He may answer.

A. Again I am not an expert on the lumber in-

dustry practice. I used from what I knew of the

Southwest area of [1058] Arizona Timber and New
Mexico Timber and discussions I had had with

different people in this area.

Q. You have told us that what records you had

with Winslow were integrated with Duke City on

all their operations. Did you to the very best of

your ability prepare a schedule which you believed

would correctly answer interrogatory No. 40 which

I read to you? A. I did, sir.

Q. In addition to that, did you use exactly the

same information and carry that on to March 31,

1960, in the schedule which we were talking about

yesterday? A. Yes, sir.

Mr. Moore : We reoffer that exhibit, if the Court

please, Exhibit L.

Mr. Romley: Same objection, your Honor.

The Court: Objection sustained.

Mr. Moore : That is all.

Recross Examination

Q. (By Mr. Romley) : When you speak of work-

ing capital, you include in that category the accounts

receivable, do you not? A. Yes, sir.

Q. Which are normal in e^ery lumber concern

doing business? [1059] A. Yes, sir.

Q. You don't mean by that that is cash that is

lying in the bank?
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A. No. Working capital does not mean cash.

Q. When you speak of working capital you mean
receivables and what else?

A. Inventories and prepaid items, timber de-

posits and what normally shows on the balance sheet

on the current assets and certain amount of opera-
ting cash to meet your going bills.

Q. Payroll? A. Yes.

Q. How much of that is operating cash?

A. Sir?

Q. How much of this 500 or $600,000 estimate

is operating cash?

A. I would think that maybe between 50 and 75,-

000 should be an amount you would need to meet
the emergencies that arise, make timber deposits

and what not.

Mr. Romley: That is all.

Redirect Examination

Q. (By Mr. Moore) : One other question. Mr.

Romley asked you about inventory; you said you

started from scratch or from zero [1060] at the

beginning of the year. Tell me whether or not there

was lumber there which Arizona Timber Company

had cut for Duke City under the milling contract

and which Duke City paid Arizona Timber for?

A. Yes, there was about four and a half million

feet of Arizona Timber shipped out for Duke City.

Mr. Moore: That is all.
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Recross Examination

Q. (By Mr. Romley) : I am a little confused,

sir. You started your inventory with zero ?

A. No. In answer to your question in the inter-

rogatory I believe it asked something about produc-

tion and so forth from acquisition.

Q. How does this lumber you shipped for Ari-

zona Timber enter into it?

Mr. Moore: We object to the form of the ques-

tion. There is no evidence Duke City shipped any

lumber.

Q. (By Mr. Romley) : Is it Duke City lumber

that was shipped ?

A. It was Duke City inventory shipped by Ari-

zona Timber.

Q. That was there at the mill site when you

took over and belonged to Duke City, is that right?

A. Belonged to Duke City, but most of it was

shipped by [1061] Arizona Timber still under the

milling agreement.

Q. Was that before or after December 15?

A. That was after. But the shipping didn't ter-

minate until March 1st.

Q. It wasn't anything Duke City produced prior

to December 15? A. No, sir.

Mr. Romley : All right, thank you.

Mr. Moore: That is all.

The Court : We will stand at recess until 1 :30.

(Noon Recess) [1062]
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May 12, 1960, 1:30 o'clock p.m.

Mr. Moore: Mr. Grevey.

JOSEPH GREVEY
called as a witness herein, after having been first

duly sworn, testified as follows

:

Direct Examination

Q. (By Mr. Moore) : Will you state your name,
please? A. My name is Joseph Grevey.

Q. How do you spell your last name?
A. G-r-e-v-e-y.

Q. Where do you live, Mr. Grevey?
A. I live in Albuquerque, New Mexico.

Q. And you have lived there for how long?
A. I have lived there for sixteen years.

Q. Where were you born?
A. I was born in Poland.

Q. And did you go to school in Poland?
A. Yes, sir.

Q. How far in school did you go in Poland ?

A. I finished high school in Poland.

Q. Did you learn any more than the English
language in [1063] Poland? A. No, sir.

Q. I don't mean English, I used the wrong term.

Did you learn more than the Polish language in

Poland? A. Yes, sir, I learned German.

Q. After you got through high school where did

you go?

A. After I was through high school I went to

Czechoslovakia to higher studies.
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Q. I didn't understand the answer.

A. I went to Czechoslovakia for higher studies.

Q. Higher studies. What did you study?

A. I studied chemical engineering.

Q. Did you graduate as a chemical engineer?

A. Yes, sir.

Q. After you completed your schooling, where

did you go?

A. From there I went to Paris, France.

Q. What did you do there?

A. There I went to work with my brother, Maur-

ice Liberman.

Q. Doing what type of work?

A. Well, I was in the lumber business.

Q. How long did you remain in the lumber bus-

iness in Paris with your brother, Maurice?

A. I remained with him about two years, a little

under two years.

Q. Then what did you do? [1064]

A. Then I left and I joined my oldest brother,

who at that time lived in Paris also, David Liber-

man. I joined him in a dress manufacturing bus-

iness.

Q. How long did you remain in that business?

A. I stayed with him approximately four years

or so.

Q. Were you in the French Army during World

War II? A. Yes, sir.

Q. When did you go into the Army?

A. I was drafted in August of '39.
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Q. How long were you in the Army ?

A. I was in the Army until after the Armistice.

Q. Were you captured during the war?
A. Yes, sir.

Q. You were a German prisoner of war?
A. Yes, sir.

Q. How long were you a prisoner?
A. Five days.

Q. Then what happened?
A. Then I escaped, sir, to the unoccupied zone

because France was at that time divided into occu-
pied and unoccupied.

Q. Now, which Armistice were you talking about,
Joe?

A. I am talking about the Armistice between
France and Germany.

Q. Were you back in business after you escaped ?

A. Yes, sir, after I escaped and had been dis-

charged I [1065] returned as a civilian to Paris
to

Q. And were there for how long?

A. There I stayed until the end of '41.

Q. Then what did you do?

A. Towards the end of '41 I was in Paris tak-

ing care, liquidating the business of my older

brother, David, who left France for South America.
I received a message from my younger brother,

Jack, who was discharged at that time and was in

the occupied zone that he is about to leave for South
America and if I want to see him for me to try to

get over there.
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Q. What did you do?

A. Well, I tried to cross the borderline. I made

two attempts and didn't succeed and came back to

Paris, Then I met an acquaintance of mine who told

me that he was crossing the borderline practically

every weekend to go to see his wife who lived in

Nice, South France, and I asked him whether I

could join him at this crossing and he said yes.

So it was on a Sunday, he—we met at his apart-

ment and I joined him, and when we—anyway, when

we came to the crossing to the last village on the

border, and we walked to see the person, there was

a lady who was to cross us, we were stopped by the

Storm, German Stormtroopers. They asked us what

we are doing there, and conducted us to the police

station.

Q. Now, you left France when to come to the

United States'? [1066]

A. I left France the 10th of January, '42.

Q. Now, in order to do that, did you have to

sign some oath with respect to bearing arms against

Germany 1

Mr. Romley: Just a moment, your Honor. Cer-

tainly a little background is all right, but I think

this is all immaterial.

Mr. Moore : No, it is material and very material,

if the Court please, in view of the deposition that

Mr. Romley introduced in evidence. He spent a page

and a half with Mr. Liberman as to how it hap-
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pened this man's name was Grevey and that's ex-

actly what I'm leading to, the exact reason for that

change of name.

The Court: You may ask him that directly, and
let's—let's get it done. You are going into too much
detail.

Mr. Moore: Well, I wanted to get the background,
your Honor, to explain it. I don't want to go into

too much detail on it.

Q. (By Mr. Moore): After you came to the

United States—I would like to get an answer to the

last question first, your Honor, then go ahead,

whether or not he had to sign an oath with reference

to bearing arms.

A. In order to obtain an exit visa from France
I had to sign a document whereby I will not take up
arms against Germany again.

Q. Now, after you came to the United States

were you in [1067] the United States Army?
A. Yes, sir.

Q. In what branch of the Service?

A. I was drafted first into the Medical Corps,

but was transferred later to the Intelligence Service.

Q. To the Intelligence Service?

A. Yes, sir.

Q. At that time did you sign an application for

naturalization ? A. Well, as soon as

Q. As a citizen of the United States ?

A. As soon as we landed in New York, very soon

after, very shortly after we signed an intention of
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becoming a citizen, an application of intention for

naturalization.

Q. Then after you got in the Army did you sign

any papers with respect to the naturalization f

A. Yes, sir, as soon as we arrived in Camp
Richard, that was the Intelligence Service camp,

they took us to barracks and asked us to fiill out

application for naturalization papers.

Q. Now, at that time did you fill out that appli-

cation changing your name to Joseph Grevey ?

A. Yes, sir.

Q. And why did you do that?

A. I did it because I was twice already a pris-

oner in the German hands, once as a soldier and

once as a civilian when I [1068] tried to cross the

demarcation line. I knew also that in this camp we

are going to be trained to possibly for debarkation

in or a drop, parachute drop in North Africa, that

I may be dropped behind the enemy lines or serve

as an interpreter. Anyway, I thought it best for me,

should it happen again to me, not to fall in the

hands as Liberman, and that's why I changed my
name.

Q. How long were you in the United States

Army?

A. I was in the United States Army for about

eight months, sir.

Q. And yon received a medical discharge?

A. Yes, sir.

Q. Then did you go to work in New York ?
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A. Yes, sir, I went to work to Jutland, New
Jersey with a drug manufacturing company.

Q. When did you—or how did you happen to

come to Albuquerque?

A. At the time before the event that made me
come to Albuquerque I worked in New York in a
perfume making laboratory, and I received a call

from my brother, Maurice, in the evening where I
could come and join him because he needs help.

Q. And did you come out and join Maurice in

the lumber business in Albuquerque?
A. Yes, sir.

Q. Are you now a partner in Duke City Lumber
Company? [1069] A. Yes, sir.

Q. What percentage of the partnership do you
own? A. I own 39 percent.

Q. What part of the operation of the business

do you handle?

A. My duties are predominantly limited to pro-

duction, the quality control, improvements of the

plant, new installations, supplies, labor relations.

Q. Do you have anything to do with the finan-

cial end or business or administrative end of the

business? A. No, sir.

Q. That part of it is handled by whom?
A. By my brother, Maurice.

Q. And your brother, Jack, I believe, also is a

partner in Duke City Lumber Company?
A. Yes, sir.

Q. In early 1957 did Duke City Lumber Com-
pany have some negotiations with reference to leas-

ing a tract of land in Winslow for a mill site?
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A. Yes, sir.

Q. What did you do with reference—I don't

want all the details, Joe—with reference to that site

in respect to setting up a new mill over there?

Mr. Romley: We object to that as entirely im-

material, your Honor. [1070]

The Court : I don't see the materiality in it, Mr.

Moore.

Mr. Moore: Well, I wanted to show that as a

result of that, the negotiations with Gallagher oc-

curred, and this milling agreement was the ulti-

mate result, actually, of the fact that they were

going to build a mill in Winslow. They did have a

site, the evidence would show.

The Court: Well, the milling agreement is in

evidence.

Q. (By Mr. Moore) : Mr. Grevey, let's move to

later in 1958. Were you present at any negotiations

with Mr. Gallagher, Tom Gallagher, with respect

to a merger of Duke City Lumber Company and

New Mexico Timber Company?

A. Yes, sir, I was present at one meeting at Mr.

Gallagher's office.

Q. Later were you present when there were nego-

tiations with Mr. Gallagher with rospeet to the writ-

ten proposal of September 12th with respect to the

sale of the Winslow plant and timber to Duke City

Lumber Company?

A. Yes, sir, I was present at that meeting.

Q. Tell me as best you can what those nego-

tiations were, first with respect to the price and

terms? A. Well, one meeting
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Mr. Romley: Just a moment, your Honor, I ob-
ject to that. That's in evidence here, that letter of
September 12th is there. [1071]

The Court: What does this bear on, Mr. Moore?
I don't see any

Mr. Moore: The modification of it later that we
have talked about. It's not of great importance on
the issues, your Honor, but to get the full picture
is what I was trying to do.

The Court: Well, the objection will be sustained.

Q. (By Mr. Moore) : After—first, were you—
just yes or no—were you present when the draft
of the September 12th was signed and the check
signed and sent over to Mr. Gallagher ?

A. Yes, I was present when Maurice Liberman
signed the proposal and attached the check.

Q. After that did you learn from your brother
of the telephone call from Mr. Cavanaugh?

A. Yes, sir.

Q. On September 18th ? A. Yes, sir. [1072]

Q. Now, after September 20th, did you learn

from your brother of his trip to Winslow and his

conference with Mrs. Nagel and Mr. Jenkins in

Winslow on September 20th? A. Yes, sir.

Q. Can you tell us what your brother reported

to you with respect to the ultimate arrangements
or understanding that was reached?

A. Yes, sir.

Q. As a result of that conference?

Mr. Moore: We object to that as being hearsay,

your Honor.
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The Court: That would be hearsay.

Mr. Moore : I think that is admissible, your

Honor, under the memorandum which Mr. Pfister

brought over to the Court, the varying theories to

show the state of mind of these people, their under-

standing of what agreement had been reached, why

the letter was written as it was, it all ties together.

And certainly that evidence, I believe under the

state of the record in this case is admissible.

The Court : There may be an occasion when what

information a person has is admissible for state of

mind, but you have first to get to that point that is

pertinent, where his state of mind is pertinent, and

this is just, at this stage of the examination of the

witness is something his brother told him. There is

no basis for showing materiality of his [1073] state

of mind.

Q. (By Mr. Moore) : Was this statement made

or report made to you, Mr. Grevey, by yonr brother

before the September 23rd letter agreement was

written? A. Yes, sir.

Q. Were you present with your brother Maurice

when the letter was written and did you read it?

A. Yes, sir.

Mr. Moore: Now we offer, if the Court please,

the background to show what negotiations have been

and what was ultimately reached to show the under-

standing of these people, to show what agreement

they had made.

Mr. Romley: Object to it as self serving and

hearsay.



George H. Nagel, et al. 1195

(Testimony of Joseph Grevey.)

The Court: Self serving wouldn't be a valid ob-
jection, but it is hearsay.

Mr. Moore: This is a partner, your Honor, that
is bound by this agreement, it is a part of his bus-
mess. It is a contract to show his state of mind and
his understanding.

The Court: No. Mr. Liberman, Mr. Maurice
Liberman represented the partnership in this.

Mr. Moore: In the negotiations.

The Court
:
In the negotiations. And he went and

talked with these people and they had certain con-
versations and he reduced this thing to writing and
they signed it. What passed between those people
and all of the facts and transactions [10741 that
occurred between them and his writing of it and
probably his state of mind might be material, but
this witness was never any part in that. He is bound
by it, but no matter what his understanding was it

wouldn't enter into the interpretation of this agree-
ment. He was no part, of the interview and confer-
ence out of which the agreement arose.

Mr. Moore: Your Honor, it would be material on
this point, to show the state of mind and under-
standing of this witness as a partner and a party
defendant in this lawsuit as to what agreement he
acquiesced in with his brother, his understanding.

The Court: No, he is bound by the agreement
regardless of what he understood.

Mr. Moore: It is also material to show why, and
I will offer the discussion between them, the six
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month extension provision was added to the letter,

or put in the letter.

The Court : Mr. Liberman drew it.

Mr. Moore: With this man's assistance.

The Court : Mr. Maurice Liberman testified about

the matter and to that extent I don't believe there

is any objection to that when he was asked about it.

But this witness' understanding or what somebody

told him certainly can't be the criterion for inter-

preting an agreement with other persons.

Mr. Moore: It might be the criterion to [1075]

help determine whether there ever was an agree-

ment.

Let me make a brief offer of proof, if the Court

please, and I will not waste time on it.

The Court: Very well.

Mr. Moore: The defendants offer to prove—and

this I cannot avow will be in the exact words the

witness would say, because I don't recall the exact

words—that in substance this witness, if permitted

to testify, would testify that between the time of

Mr. Liberman's visit to Winslow on September

20th and the signing of the September 23rd letter

agreement, they discussed the matter between them,

that they discussed a business venture, they dis-

cussed the advisability of going into it from a bus-

iness standpoint and that they discussed the fact

that this agreement was to be an agreement that

if either the plaintiffs Kagel Company or the de-
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fendant Duke City Lumber Company negotiated and
obtained a proposal from the Gallagher companies,

as we have called them, the other party to that

agreement would have a right at the time that that

purchase was consummated to participate in it, or

at the time the commitment was made for it they

would have the right to participate on a fifty-fifty

basis. That they discussed the April 30th date which
had been discussed in Winslow, and that they de-

termined, Mr. Grevey and Mr. Liberman, that it

would be to their best interests, as well as the Nagel
company in their opinion, that the agreement be

extended [1076] indefinitely by six month exten-

sions, so that if at any time until the agreement

was terminated as provided either party got a pro-

posal to purchase this plant, the other party would
have the right at that time to participate in that

purchase on a fifty-fifty basis.

The Court: The objection is sustained and the

offer is refused.

Q. (By Mr. Moore) : Were you present, Mr.

Grevey, in the office on the 23rd when Mr. Jenkins

and Mr. Nelson came in to sign the letter?

A. No, sir.

Q. In order to keep my records, your Honor, I

will have to ask another question and make an offer

in line with the Court's ruling. I don't want to ap-

pear to be wasting time by so doing.

Did Mr. Liberman discuss with you after he had

a telephone call from Mr. Jenkins the September

24th letter which was prepared and mailed to Mrs.



1198 Maurice Liberman, et al. vs.

(Testimony of Joseph Grevey.)

Nagel, and that, to identify it for you, is the one

with respect to the seven year deal on the mill ?

A. Yes, sir.

Q. What was that discussion?

Mr. Romley: We object to that on the ground

it is hearsay.

The Court: Objection sustained. [1077]

Mr. Moore: We offer to prove, if the Court

please, by this witness that they discussed the Sep-

tember 23rd letter and the contents that should be

in it, and that—it was September 24th, did I say

23rd?

Mr. Romley: I think you said 23rd.

Mr. Moore: I mean the 24th. That the contents

that should go into that letter and that their state

of mind when the letter was sent out was that they

were willing to make a binding agreement according

to the terms of that letter provided and provided

only that the Nagel Lumber & Timber Company

execute an acceptance of it and thereby commit the

Nagel Lumber & Timber Company to a mutual obli-

gation with respect to the sale of the mill upon the

terms and conditions therein set forth particularly

with reference to the manner and means of deter-

mining the purchase price.

The Court : The offer is refused.

Q. (By Mr. Moore) : Now, Mr. Grevey, do you

recall the time that Mr. Liberman, your brother,

went back to New York to discuss these matters

with the Kaplans and the Gallaghers?

A. Yes, sir.
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Q. Now, do you remember the date of October
16th that we have heard discussed here in the court-

room ? A. Yes, sir.

Q. Did you receive a telephone call from your
brother Mr. Liberman from New York on the morn-
ing of October 16th? [1078] A. Yes, sir.

Q. Approximately what time did you receive

that call?

A. That was about five o'clock in the morning.

Q. Five o'clock Albuquerque time?

A. Yes, sir.

Q. Did your brother Mr. Liberman report to you
concerning the negotiations that he had had with

the Gallaghers and the Kaplans ? A. Yes, sir.

Q. Did he give you the terms of the proposition

they were negotiating on? A. Yes, sir.

Q. Did you have any discussion with him about

that deal? A. Yes, sir.

Q. What was that discussion?

Mr. Romley: I object to it on the ground of

hearsay.

The Court : What is this leading to, Mr. Moore ?

Mr. Moore : The same thing I have offered, your
Honor, leads to the proof he made the calls, they

were discussing talking to Mrs. Nagel, they dis-

cussed the terms and the price

The Court : Discussed talking to Mrs. Nagel ?

Mr. Moore: Yes, that he had called her as soon

as he got through with this call. If the Court please,

I can limit it by somewhat leading questions to get

to the subject matter and save time. [1079]
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The Court: Insofar as it might relate to Mr.

Maurice Liberman's state of mind, be some circum-

stantial evidence of his state of mind. But insofar

as it might explain some action this witness took,

not for the truth of what Mr. Maurice Liberman

told him but as a predicate for the action he took,

it may be admissible. But those are the only pur-

poses for which it is admissible. I will hear it and

if it isn't circumstantial evidence on the state of

mind or intention of Mr. Maurice Liberman or if it

bears or explains acts or conduct taken by this wit-

ness it will be received, not the latter instance, not

as proof of the facts that Mr. Maurice Liberman

told him, but as a fact upon the basis he acted, if

it doesn't do that I will disregard it.

Mr. Romley: Is it understood, so I don't inter-

rupt with my objection, that it goes to all these con-

versations on the ground of hearsay, or do you pre-

fer I make the objections?

The Court: The record may show a continuing

objection to all that and my ruling is that except

in particulars, and I don't know that it will actually

accomplish that, but I will receive it and consider

it if it does bear on Maurice Liberman's state of

mind or the basis upon which this defendant acted,

otherwise it will be disregarded.

Q. (By Mr. Moore) : Mr. Grevey, directing your

attention to the first, the early call you are talking

about on [1080] October 16th, tell me very briefly
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what Mr. Liberman said to you about the terms
of the transaction he was negotiating in New York
with the Gallaghers and Kaplans?

A. He told me they started out with $750,000 for
the plant and $17 for timber; that they came down,
that they made them come down to $650,000, the
same price for timber. That it was all credit. And
he wanted to know what I think about it. I told him
that the price was outrageous, it was too high. This
is the same plant they offered us a few days ago
for $500,000. That the plant was obsolete and in

very poor condition, that it will take quite a bit of
money, cash to rehabilitate it.

Q. Let me ask you, was there any discussion

about Mr. Liberman telephoning Mrs. Nagel from
New York?

A. Yes, sir. He told me that he has to call Mrs.
Nagel to find out whether she wants to take up this

offer and if so to come out to New York.

Q. Did you make any comment to Mr. Liberman
about his telephoning Mrs. Nagel or the transaction

with Mrs. Nagel?

Mr. Romley : Your Honor, I assume the objection

goes to both conversations, that is Mr. Grevey to

Mr. Liberman as well as

The Court: Yes. As a matter of fact, the only

part of it I will consider is the statement of Mr.

Maurice Liberman that he intended to call Mrs.

Nagel. The rest of it is [1081] clearly hearsay.
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Mr. Moore: Very well, then I will not go into

the remainder of that, if the Court more or less

directs me in that manner.

Q. (By Mr. Moore) : Let me ask you this one

question, Mr. Grevey. Was the transaction agree-

able to you in the event that Mrs. Nagel did say

yes and came up and participated in it on a fifty-

fifty basis'?

Mr. Romley: We object to that as calling for a

conclusion and immaterial.

The Court : It is immaterial.

Q. (By Mr. Moore): Now, did you receive a

second call from Mr. Liberman from New York on

the morning of October 16th ?

A. Yes, sir. Shortly after the first conversation

I received another call from him.

Q. How long after, do you have any recollec-

tion'?

A. Somewhere between half and hour and an

hour.

Q. Tell me the substance of that conversation,

that is the substance of what Mr. Liberman said to

you?

Mr. Romley: Same objection, hearsay.

The Court: I will hear it on the basis as indi-

cated.

A. My brother told me that he called Mrs. Nagel

;

as a matter of fact, told me he called her twice. That

he gave her the terms, price of the offer and asked

her whether she wanted to particpate in it and if so

to come out, that he had to give [1082] an answer
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to the Gallagher group by eleven o'clock the same
morning. That he wanted her to come in because
it was quite an understating for us. And she an-
swered him that she is not interested and will not
take up his offer.

Q. When he told you that did you have some
lengthy discussion with Mr. Liberman about the ad-
visability of going ahead, Duke City going ahead
and buying it alone?

A. Yes, sir, quite a discussion.

Q. What was that?

Mr. Romley: We object to that as immaterial.
The Court

:
I am going to hear it and I will sift

it out when I get it all.

A. I told my brother that I didn't care to go
into this deal if we were to be alone without Mrs.
Nagel, that it was too big an undertaking for us,

too big a commitment for the future for us, that
we have enough, we have enough debts as it is al-

ready in the future, Aztec timber. That we pur-
chased that. I myself had some personal debts and
I don't care to go into it. However, if he wants to

do it; we won't break up the partnership, I will go
along with him, but I am definitely against it.

Q. Then was there anything said in that con-

versation about your sending your comptroller to a
bank in Albuquerque that day?

A. Yes. In this conversation Maurice asked me
to see [1083] in the morning, to see our comptroller

and for him to go to the bank and arrange for a line

of credit..
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Q. Did you do that? A. Yes, sir. [1084]

Q. Now, did you have a later telephone call from

Mr. Liberman on that same day?

A. Yes, sir, I had another call after lunch from

my brother telling me that he received-

Mr. Romley: This is still in the same condition,

your Honor?

The Court: Yes, yes. I may say that as far as

the conversation that the witness has just related,

I will receive the part of it to the extent that Mr.

Maurice Liberman told him that Mrs. Nagel wasn't

coming in, and that they would have to handle it

alone, and the further part that, at the request of

Mr. Maurice Liberman, dispatched the comptroller

to the bank. Subject, however, to showing that that

is material. I assume that's directed at some theory

of estoppel that is in here, but I mean that has to

jell or else the whole thing is disregarded.

Q. (By Mr. Moore) : Now, did you have a later

conversation after the first two we have mentioned?

A. Yes, sir, I had, after lunch, another call from

my brother. He told me that he received a wire from

Mrs. Nagel where she refuses to send him, to give

him a release of the agreement we had, because he

asked—because—on the conversation I related she

told my brother to go ahead and buy it himself,

if he wants to, but she said that she doesn't want to

participate and that she would release him from

the [1085] agreement. So he called me when he re-

ceived that wire saying that she doesn't wish to re-

lease him from this agreement.
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Maurice was very upset, I asked him, "What does
this wire mean?" He said he doesn't know, that he
is going to try—he tried to call her and is goinff

to keep on trying to call her again.

Q. In that conversation, Mr. Grevey, did Mr.
Liberman tell you whether or not he had already
said to the Gallaghers that the offer was accepted?

A. Yes, sir.

The Court: This last conversation will be dis-

regarded as hearsay, that is the third telephone

conversation.

Mr. Romley: Is it the third or fourth, your
Honor? He has referred to two afternoon calls.

Mr. Moore: No, he has only referred to one after-

noon call.

The Court: I think it's the third telephone call.

Q. (By Mr. Moore) : Now, Mr. Grevey, were
you present at any of these negotiations or confer-

ences, I would call them, in Albuquerque when the

final draft of the agreement of November 6th con-

tract was drawn? A. Yes, sir.

Q. Where was that meeting held?

A. That was held at the library of Judge John-
son's.

Q. Do you remember who was present? [1086]

A. Yes, sir, who was present was Judge Johnson,

Mr. Burloch, who represented the Gallagher and
Kaplan group, Judge Moise and his associate, Mr.

Jones, Mr. Rosenthal, Yale Weinstein, Tom Cav-

anaugh, my brother.
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Q. Now, the thing that I wanted to ask you

about in that meeting, do you recall any discussion

with respect to Duke City being able to assign all

or any part of this contract? A. Yes, sir.

Mr. Romley: Object to that, if your Honor

please, on the ground it's necessarily based on hear-

say, not the best evidence and not binding.

Mr. Moore : It's not hearsay, they were all there.

Mr. Romley : The plaintiffs were not there.

The Court: This is the agreement between

the-

Mr. Moore: November 6th, 1958 contract.

The Court: Between the Gallaghers and the Liber-

mans?

Mr. Moore: Yes.

The Court: The objection is sustained.

Mr. Moore: Let me make a short offer, your

Honor, which will cover what I had in mind.

The defendants offer to prove that the provision

with respect to assignability of that contract where

the defendant purchaser was given the right to as-

sign not more than 50 percent to one of three, or

to three different concerns therein named, upon con-

dition that Duke City retain and maintain [1087]

the management of it as long as there was any in-

debtedness due, that that provision was inserted at

the request and insistence of the seller, and partic-

ularly Mr. Tom Gallagher.

The Court-: The ruling will stand.

Q. (By Mr. Moore) : Mr. Grevey, you had been

over to Winslow, I assume, prior to this November
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6th contract at some time during the operation un-
der the milling contract with Gallagher?

A. Yes, sir, several times.

Q. You had seen the plant and the mill?

A. Yes, sir.

Q. Did you go back over there after the contract
of purchase was executed in November of 1958 ?

A. Yes, sir.

Q. Do you recall about when it was you went
over?

A. It was shortly after we acquired it, I don't
recall the date. It was shortly afterward.

Q. And did you look the mill over at that time?

A. Yes, sir.

Q. What did you observe with reference to the
condition of the machinery and equipment?

A. I observed that the plant was in very poor
shape, which I knew before we acquired it to some
degree. I was particularly concerned with the plan-
ing mill, the kilns and the burner. I came back to

Albuquerque and sent out our master [1088] me-
chanic, Mr. Andy Steward, to go out there and come
with the full—to bring the full report, what can
and should be done.

Q. Now, were you present the other day when
Mr. Steward testified? A. Yes, sir.

Q. And you heard his description of what was
done and what transfers in equipment were made
and so forth? A. Yes, sir.
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Q. Without going into that detail, I'm simply

going to ask you, was that statement substantially

correct'? A. Yes, sir.

Q. Now, since that acquisition, Mr. Grevey, I

believe the evidence discloses that a stacker had

been installed in the mill? A. Yes, sir.

Q. What kind of—describe briefly what kind of

a machine that is and the purpose that it serves?

A. The purpose of a stacker is to put the lumber

on sticks for drying automatically without too much

manpower.

Q. And did you deem it advisable and necessary

for proper operation to install such a piece of equip-

ment?

A. Yes, sir, it was installed on my advice.

Q. Now, what has been the experience you have

had with the dry kilns that are located up there?

A. The experience, my experience was that the

kilns were [1089] doing a very poor job. We had

complaints from our customers, I had complaints

especially from our molding plant foreman where

most of our upper grades, which go through the

kilns, were dried.

There is a condition called a case hardening that

makes the lumber—degrades the lumber as far as

quality is concerned. In certain occasions it becomes

unusable for certain purposes.

Q. Now, what did you do with respect to the in-

stallation of additional equipment or repairs in the

kilns?
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A. Well, we—first, we called up Mr. Reese from
Portland to give us an estimate what it would cost
to rehabilitate the kilns. My intentions were to tear
down the small kiln and replace it by a new one.

However, we were sidetracked by some other mat-
ters and I left on vacation. However, prior to going
on vacation I received—asked and received two bids
for replacing the small kiln, and I left instructions

to, when we get the bids, to award it to the lowest
bidder, of course.

Q. Now, have you—what about the installation

of conditioning equipment, did you put in any con-
ditioning equipment in your kilns 1

A. Yes, sir, we put in additional sprinklers, we
put in a water pump, we put in panels, as a matter
of fact I hired a special man who is familiar with
blow pipe installations and kilns, and he is on a full

time salary now with us to do [1090] improvements.

Q. You have not yet installed new kilns'?

A. Not yet.

Q. Are you still having trouble with the lumber
that comes out of those dry kilns?

A. Yes, sir, we have the same trouble despite

the money we've spent as you have seen by the sam-
ples Mr. Hickman brought.

Q. Now, if you have better kilns does that mean
that you will get a higher price for the lumber?
A. No, sir.

Q. What does it mean ?

A. It means only that we will be able to use

and sell our lumber.
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Q. And if it's not getting proper results in the

kilns it affects its market value in that price range I

A. The market—the price has nothing to do with

the quality of drying. When we sell lumber, it's

assumed that it's properly dried, and there is a price

for it. There is no price for properly dried lumber

or improperly dried lumber. When a shipment is

made improperly dried we get it rejected or we

have to make some kind of a settlement with the

customer.

Q. Now, do you still at this time have to haul

some of your rough, green lumber to Albuquerque

for proper treatment in the kiln ?

A. Yes, sir, we continue hauling rough green

lumber to [1091] Albuquerque.

Mr. Moore: Excuse me just a moment, if your

Honor please. That's all.

Cross Examination

Q. (By Mr. Romley) : What do you do with

this rough, green lumber that you haul to Albu-

querque, Mr. Grevey?

A. We put it in our kilns for drying.

Q. And then do you process it otherwise in your

Albuquerque mill? A. Yes, sir; yes, sir.

Q. Make molding and other materials out of it ?

A. Yes, sir.

Q. Now, the only difference, insofar as this par-

ticular green lumber is concerned, is that instead

of receiving it already dried from Winslow you take
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the same lumber you otherwise would get and dry

it in Albuquerque and then mold it and do what you
want with it, is that right?

A. Well, it's an additional footage, additional

lumber that we wouldn't have received otherwise.

Q. Now, you say that you left instructions before

you went on your vacation to award the bids for a

small kiln to the lowest bidder, is that right?

A. For a kiln of certain specifications. [1092]

Q. When was that that you left those instruc-

tions?

A. That was last year in the end of June, '59,

end of June.

Q. Better than ten months ago? A. Yes.

Q. You still haven't let the bids?

A. Please?

Q. You still haven't let the bids out to any-

body? A. No, sir.

Q. Now, how long have you been getting the

lumber of this kind that you described from the

Winslow mill?

A. Well, we were getting it for quite some

time but didn't detect-—when lumber comes in

from Winslow it's mingled with our lumber from

Albuquerque and all other places, and we knew

there was some trouble in our molding plant and

we couldn't detect where it came from.

Q. When did you detect it?
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A. We detected it, I would say about six months

ago it was definitely established that it's Winslow

lumber.

Q. Just about six months ago? A. About.

Q. And yet you were going to replace the dry

kiln before you detected it and knew where the

trouble was?

A. I wanted to replace it because they were in

very poor physical shape. [1093]

Q. You are getting now and have been since

Duke City bought out the Winslow plant the same

quality and kind of lumber that you were getting

under the milling contract which had been in ex-

istence for over a year, isn't that right?

A. Under the milling contract we received very

little of kiln dried lumber from Winslow.

Q. You, on your own, took it and dried it in

Albuquerque, is that what you mean?

A. Yes, sir.

Q. You say that you have been to Winslow

several times, both before this November 6th con-

tract and you have mentioned at least once since,

is that right? A. Yes, sir.

Q. And you say you observed the condition of

the equipment and machinery? A. Yes, sir.

Q. Did you say it was obsolete and very poor?

A. Yes, sir.

Q. Do you have any opinion as to what that

equipment was worth? A. No, sir.

Q. Have you purchased equipment?

A. Yes, sir.
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Q. New? A. Yes, sir. [1094]

Q. And used? A. No, sir; no, sir.

Q. How long have you been purchasing equip-

ment for use in lumber mills?

A. I have been purchasing it for, I would say,

over ten years.

Q. Well, this obsolete and very poor equipment
that you saw there, what did that apply to, every-

thing in the mill or just some of it?

A. I am limiting myself to the planing mill, the

kilns, the burner, carriers and lift trucks.

Q. The saw mill is all right then, is that right?

A. No, I didn't say it's all right.

Q. Well, you didn't limit it to the saw mill any-

way?

A. Because I don't know much about a saw
mill.

Q. I see. But you do know about a planing mill ?

A. Yes, sir.

Q. And you made some necessary repairs there?

A. Yes, sir.

Q. Your charged that off as expense?

A. I don't know, sir.

Q. Do you have any idea?

A. I have no idea, sir.

Q. Do you pay any attention to production

costs? A. Very little. [1095]

Q. You have
1

to make repairs from time to time

to your good mill over in Albuquerque, don't you?

A. Yes, sir.
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Q. Now, do you know what a new planing mill

costs of the kind and type that is at the Winslow

plant? A. Of the type?

Q. Of that—the same kind or size, or however

you may refer to it? Do you know what a new

mill costs? A. I wouldn't know, sir.

Q. The planing mill?

A. I couldn't make a statement.

Q. Have you bought anything similar to that?

A. I have bought particular machines.

Q. How far gone was this when you say it's

obsolete and in very poor condition, the planing

mill I'm speaking of?

A. Well, we had breakdowns in the planing

mill, we had breakdowns on account of the planers

and especially one planer, we have also quite a

bit of down time on account of the double end

trimmer.

Q. Well, you apparently don't know what each

of these individual items in the mill were worth

in November, 1958, is that a fair statement, sir?

A. Yes, sir.

Q. But did you know in the aggregate what all

of them were worth? [1096] A. No, sir.

Q. Well, at one time your brother was negoti-

ating for the purchase of the entire mill for $500,-

000, wasn't he? A. Yes, sir.

Q. And you understood that in that figure it

included all of the machinery and equipment that

finally was purchased? A. Yes^ sir.
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Q. And in addition some 66 acres of land where
the mill is located?

A. I wasn't aware of too much of whatr-of the
land that went with it.

Q. And that that also included some 640-odd
acres of land out in the forest?

A. I couldn't make a statement.

Q. You didn't know about that?

A. I didn't know about the land that went
with the plant.

Q. Do you know about it now?
A. Now I know about it.

Q. Do you have any idea how much that land
is worth? A. No, sir.

Q. Not the slightest ? A. Not the slightest.

Q. Do you know that this contract provides in
one paragraph that the forest land could be re-

leased upon payment of $35,000 to apply on the
purchase price? Do you remember that? [1097]

A. No, sir.

Q. Would you say that that planing mill was
worth—of course you say it's worth less than a
new one? A. Yes, sir.

Q. How much less? A. I wouldn't know.

Q. Is it worth half as much as a new one?

A. I wouldn't know, sir.

Q. A fourth ? A. I wouldn't know, sir.

Mr. Moore: We object, if the Court please, the

witness has said he doesn't know.
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Mr. Romley: That's what he has said, yes, your

Honor.

The Court: He answered the question, Mr.

Romley. He says he doesn't know.

Q. (By Mr. Romley) : Have you seen this de-

preciation schedule which is Exhibit 11 in evidence ?

A. No, sir.

Q. Now, who was the comptroller there before

Tom Cavanaugh took the job?

A. Before Tom Cavanaugh took the job our

comptroller was Mr. Buss.

Q. Did Mr. Buss prepare the schedule on which

depreciation was to be figured on the machinery

and equipment purchased?

A. I don't know, sir. [1098]

Q. Was there ever any discussion in your pres-

ence with regard to depreciation values on the

newly-acquired machinery, equipment and build-

ings? A. No, sir.

Q, Or over what period of time or over what

production they should be spread ? A. No, sir.

Q. You don't know anything about that then,

is that right?

A. That's right, I don't know anything about it,

sir.

Q. In your opinion, sir, is the planing mill worth

$127,000? A. I don't know, sir.

Q. Do you have any opinion at all?

A. No.
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Q. Would you give me the same answers if I
asked you the same questions with regard to all of
these other items that are shown that are being
depreciated in connection with this purchase?

A. Yes, sir, I would give you the same answer.

Q. You just don't know and don't have any idea?
A. That's correct.

Q. Now, originally when you were present in
Tom Gallagher's office it involved—that was in Sep-
tember, was it September 10th or 12th when you
talked about the purchase?

A. Somewhere around that time. [1099]

Q. It wasn't at the time the letter was dictated?

A. No, sir.

Q. It was a day or two before that, or do you
remember?

A. A day or two before I would say.

Q. Now, at that time do you remember any dis-

cussion about a first refusal agreement with Mrs,
Nagel? A. No, sir.

Q. At that time was your brother and were you
negotiating for the purchase of all of the Gallagher-
Kaplan properties, not only in Arizona but also in

New Mexico? A. Yes, sir.

Q. And were you contemplating negotiating,

purchasing that alone?

A. Not to my knowledge.

Q. Well, who else was going to be in the deal

with you? A. Mr. Gallagher.
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Q. Well, then, you weren't talking about pur-

chasing—or were you talking then about buying out

Mr. Kaplan's interest?

A. We were talking this meeting about buying

all the properties, at this particular meeting about

all the properties jointly withMr. Gallagher.

Q. And Mr. Gallagher refused to consider that

proposal, is that right?

A. No, that wasn't this meeting. We learned

about it later. He went to Phoenix, I guess, and

came back and told us [1100] that he changed his

mind, that he didn't want to enter this kind of

negotiations.

Q. Well, didn't he tell you that on that same

day, a day or two before September 12th when he

dictated a—when the first rough draft of that letter

of September 12th was dictated

A. Wait, we are*—after this meeting when we

had—where we discussed buying jointly all the

properties he left for Phoenix, when he came back

we had another meeting.

Q. How long was he gone, or how long after

the first meeting was it that you had the second?

A. It was a few days, one or two days, I don't

recall exactly.

Q. Were you present at the two meetings with

him? A. Yes, sir.

Q. Now, when he told you that he didn't care

to go into that proposition did he say that he was

willing to sell the Arizona part of the operation

alone? A. Yes, sir.
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Q. At that time were you and your brother
contemplating buying it alone for Duke City or
with somebody else?

A. At that time we were contemplating buying
it alone.

Q. And did you feel you had the financial re-
sources to do it alone?

A. Well, it would be credit, of course, the terms
would be credit. [1101]

Q. You didn't contemplate at that time, this is

before that letter was written, that Mrs. Nagel
was going to come in and help in the purchase,
did you? A. Of course not.

Q. It wasn't ever necessary that she come in
and assist in that purchase, was it?

Mr. Moore: We object to that as calling for a
conclusion as to whether it was necessary for her
to come in to help in the purchase.

The Court: You mean financially?

Mr. Romley: Financially, yes, your Honor.

The Court: You ought to rephrase the question.

Q. (By Mr. Romley): Now, was Duke City
able, on September 12th and September 18th and
through the month of October, to purchase and
handle financially alone the purchase of the Gal-

lagher properties, meaning the Arizona operation?

A. We were able to handle it alone on credit.

Q. Now, are you familiar with these schedules

that have been prepared answering certain of these

interrogatories, Mr. Grevey? A. No, sir.



1220 Maurice Liberman, et al. vs.

(Testimony of Joseph Grevey.)

Q. Do you have an expense for a former partner

that you charge against operation or production

costs ?

A. We are paying our former partner a monthly,

he gets monthly payments. [1102]

Q. Who is that? A. Mr. Warren.

Q. How much do you pay him monthly?

A. He gets $833.

Q. How long have you been paying him that?

A. This is since we parted, that was in January,

'56.

Q. Or a little better than four years now?

A. That's correct.

Q. That comes to $10,000 a year?

A. Well, whatever it comes.

Q. Does he perform any services for that?

A. No, sir.

Q. What is the payment for then?

A. It's a part of the agreement when we parted

ways.

Q. Well, is it part^-for purchasing his interest,

you mean?

A. Well, I don't know how to phrase it, but

in the agreement it was said that we had to pay

him for five years at the rate of $833 a month.

Q. And after the five years are gone what do you

pay him? A. Nothing.

Q. Nothing. Was he a full partner at the time he

left in January of '56? A. Yes, sir.

Q. Were there four partners at that [1103]

time? A. Yes, sir.
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Q. What did he have, a 25 percent interest?

A. I guess 20.

Q. And I assume you paid him some in cash

and agreed to pay him $833.33 a month for five

years, is that the situation?

A. I don't recall whether he got any cash, I

wouldn't recall that, I remember the 833 because

I sign every monthly check.

Q. I see. And that's in payment of his interest

in the partnership you dissolved in January of—

—

Mr. Moore: We object to that as calling for a

conclusion of the witness and an interpretation of

an agreement which I understand is a written

agreement.

The Court: He may answer if he knows what

it's for.

A. There was a question about non-competition

with us, with the—after he retires, parts, leaves

the Duke City Lumber Company, the question that

he wouldn't compete with us. And I think that those

payments have something to do with that agreement

of no competition.

Q. You think that but you are not sure?

A. That's right.

Q. And some of it has to do with paying for

his interest in the old firm, I assume, is that right?

A. Not this money.

The Court: No, it would be better—if he [1104]

doesn't know we'd better get the agreement.
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Q. (By Mr. Romley) : Do you have a copy of

that agreement here? A. I don't have it.

Mr. Romley: Is there one in the courtroom

f

Mr. Moore: I do not know.

Q. (By Mr. Romley) : In your opinion, Mr.

Grevey, is this payment of $833 a month to Mr.

Warren a part of your cost of producing; lumber

at the Winslow plant?

Mr. Moore: We object to that, if your Honor

please.

The Court: Objection sustained.

Mr. Romley: That's all.

Mr. Moore: Just two more questions, Mr.

Grevey.

Redirect Examination

Q. (By Mr. Moore) : Mr. Romley asked you

about the September 12th proposal with Arizona

Timber when Duke City was negotiating: to buy

it alone. Do you remember what the purchase price

of the mill was in that proposal?

A. Yes, sir, it was $500,000.

Q. And what was the purchase price of the mill

in the contract when you did consummate it, do you

know that? A. It was $650,000.

Q. In the September 12th proposal, going back

to the [1105] first one, there was reference to

timber that had been in a pooling agreement.

Under that proposal did you have to pay cash for

that timber?
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A. At first there was a question about paying
them cash for it. However, it was changed when
Mr. Gallagher called in his brother, Bob, and Mr.
Wickens to inform them that he is about to sell

the property, and he told them that he is asking
us to pay him cash for the lumber we received

from the pool.

Q. Let me ask you this: After that, did you
agree to pay it in timber or lumber?

A. We agreed to give them back in lumber.

Q. And on the final deal were you paying that

off in lumber or did you pay it off in cash?

A. In the final deal there was credit extended.

Q. But you had to pay money for it instead

of lumber?

A. Money for it, that's right.

Q. Do you remember how much that was with-

out looking at the record?

A. Well, that made something—over $300,000.

Mr. Moore: That's all.

Recross Examination

Q. (By Mr. Romley) : I'm not sure that I have

this right, so I'm not trying to mislead you, sir.

In September when you were talking to [1106]

Mr. Gallagher, the price for the plant was to be

$500,000, is that right? A. Yes, sir.

Q. And the timber, this three hundred odd

thousand dollars you mentioned, at that time was

that to be paid in cash or on terms?

A. At that time it was in cash.
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Mr. Romley : I see. That's all. [1107]

Redirect Examination

Q. (By Mr. Moore) : That was the first part of

your negotiation with Mr. Gallagher?

A. Yes, sir.

Q. Before the negotiations closed, you changed

it to lumber, is that right? A. Yes, sir.

Mr. Moore: That is all.

Mr. Romley: That is all.

(Witness excused.)

JOSEPH ROSENTHAL
called as a witness herein, having been first duly

sworn, testified as follows:

Direct Examination

Q. (By Mr. Moore) : State your name, please.

A. Joseph Rosenthal.

Q. Where do you live, Mr. Rosenthal?

A. New York City.

Q. What is your occupation or profession?

A. Certified Public Accountant. [1108]

Q. How long have you been a Certified Public

Accountant? A. Almost forty years.

Q. All of that time in New York?

A. Yes, sir.

Q. Are you a member of any association of

Certified Public Accountants?
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A. Member of the American Institute of Certi-

fied Public Accountants and the New York State
Society of Certified Public Accountants.

Q. Have you had any experience, either per-
sonally or in your work with the lumber business?

A. My father was a lumberman, I remember,
all the way back to 1910. I have represented com-
panies in the lumber business.

Q. Other than Duke City, who have you done
work for in the lumber business in this area?

A. Southwest Lumber Mills.

Q. Are you now doing work for Duke City

Lumber Company? A. Yes, sir.

Q. Explain to the Court the type work you do
for Duke City.

A. I act as their tax consultant and financial

advisor.

Q. How long have you been employed by Duke
City Lumber Company?
A. Since about the middle 1940's. [1109]

Q. Your name has been mentioned here several

times, Mr. Rosenthal, about some conferences in

New York City. Do you recall the date you met Mr.

Liberman in New York City in the fall, October,

1958, and rather than be vague, I am leading up to

the negotiations with the Gallaghers and Kaplans?
A. I do.

Q. When was that?

A. October 12th, 1958 in the evening on a

Sunday.

Q. Where did you meet him?
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A. I met him at the airport.

Q. Were you present with Mr. Liberman in any

of the negotiations with Mr. Kaplan or Mr. Galla-

gher or both of them? A. Yes, sir.

Q. When?
A. With Mr. Jack Kaplan on October 15 and

in the evening, on the day of October 15, in the eve-

ning of October 15th and into the morning of the

16th with Mr. Jack Kaplan, Mr. Bob Gallagher and

Mr. Tom Gallagher.

Q. And Mr. Liberman? A. Yes, sir.

Q. Were you in New York City all of the time

from October 12th up until these negotiations

started on the 15th ? A. No, sir.

Q. What part of that time were you out of the

city, do you recall? [1,110]

A. Yes, sir, on October 14th.

Q. You were out of New York City?

A. Yes, sir.

Q. On October 15th, Mr. Rosenthal, you have

mentioned negotiations with Mr. Kaplan and these

other people. Who did you meet with first?

A. Mr. Jack Kaplan.

Q. Where did that meeting occur?

A. In Mr. Liberman's room at the Essex House,

New York City.

Q. Do you have any recollection as to how long

that conference lasted ?

A. Approximately, yes, sir.

Q. How long was it?
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A. It started in the morning somewhere I would
judge around ten or ten-thirty, something like that,

in that area, and lasted until I believe the after-

noon, along about four or five o'clock, something
in that area.

Q. That was just Mr. Kaplan, do I understand,

as far as the sellers were concerned?

A. Yes, sir.

Q. Then you mentioned another meeting in the

evening. Where did that meeting take place?

A. At Mr. Jack Kaplan's residence. [1,111]

Q. Do you have any recollection as to the ap-

proximate time when that meeting commenced ?

A. I think approximately eight o'clock in the

evening.

Q. And is that the meeting you mentioned Mr.

Tom Gallagher and Bob Gallagher and Mr. Kaplan
were all present? A. Yes, sir.

Q. I assume that was the time when the serious

negotiations were carried on? A. Yes, sir.

Q. And that conference lasted until how long?

A. About two a.m.

Q. Now, Mr. Rosenthal, you have heard discus-

sion here—you have been here in the courtroom

during this trial, haven't you? A. Yes, sir.

Q. And you have heard discussion here about

this 14 million or 18 million feet of timber in the

pooling agreement? A. Yes, sir.

Q. Did you personally have any negotiations

with Mr. Gallagher or Mr. Kaplan, either or both,
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with respect to whether that was to be paid in lum-

ber or in money?

Mr. Romley: We object to that on the ground

it is hearsay and immaterial.

The Court : No, he may answer.

A. Yes, sir, I did. [1,112]

Q. (By Mr. Moore) : Briefly tell us what those

negotiations were.

A. There was discussion as to the price to be

paid for the timber. There was not much discussion

about that, that had been more or less settled. If

there was to be a deal would be $17, but there was

discussion of the manner in which it would be paid.

Since that lumber had already been consumed Mr.

Kaplan felt that at least that amount should be

paid for in cash. And we couldn't help but agree

with him that he was right, However, I personally

had a meeting with Mr. Kaplan at which Mr. Liber-

man

Mr. Romley : Your Honor, I don't know whether

my objection was sufficiently broad, as to an earlier

question. I again urge this as hearsay.

The Court: It may show as a continuing objec-

tion.

Q. (By Mr. Moore) : Just briefly proceed.

A. I personally arranged with Mr. Kaplan that

the payment for that amount would be on an ex-

tended basis on credit for three years. And Mr.

Kaplan asked me if I felt satisfied it would be paid

and I assured him it would.
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Q. That was the negotiations with respect to the
lumber versus money or money versus lumber?

A. Yes, sir. In effect it was a payment over an
extended period of time for money that would have
been owed at that time. [1,113]

Q. After the conference adjourned, you say
about two o'clock in the morning, where did you go?

A. Directly to the Essex House.

Q. With Mr. Liberman? A. Yes, sir.

Q. Prior to that time had you had any discus-
sion or had Mr. Liberman mentioned to you this

September 23rd letter agreement with the Nagels?
A. I don't recall any mention of that prior to

October 12th. We may have or may not have, I am
not sure.

Q. I meant prior to October 16th at two o'clock

in the morning had he discussed it with you?
A. Yes, sir.

Q. Did you stay with Mr. Liberman that night
in his room at the Essex House? A. I did, sir.

Q. On the morning of the 16th of October, 1958,

were you present when Mr. Liberman placed a tele-

phone call to his brother Joe Grevey that Mr. Gre-
vey testified about? A. Yes, sir.

Q. Did you hear Mr. Liberman's discussion, his

part of that conversation? A. Yes, sir.

Q. Was that in substance as Mr. Grevey re-

cited it?

Mr. Romley: We object to that as a conclusion

and hearsay. [1,114]



1230 Maurice Liberman, et al. vs.

(Testimony of Joseph Rosenthal.)

Q. (By Mr. Moore) : I was trying to save time.

What did you hear Mr. Liberman say?

Mr. Romley: I still object on hearsay.

Mr. Moore: I think this goes to the state of

mind that we discussed a moment ago, is what he

heard Mr. Liberman in substance say to Mr. Grevey

in that telephone call.

The Court: Well, limit it to that and what Mr.

Liberman was going to do.

Q. (By Mr. Moore) : Let me ask a leading ques-

tion to save time. Did you hear Mr. Liberman re-

port to Mr. Grevey in substance the terms of the

deal that they had negotiated up to two o'clock on

the morning of the 16th ? A. Yes, sir.

Q. And did you hear Mr. Liberman say anything

to Mr. Grevey about telephoning Mrs. Nagel?

A. Yes, sir.

Q. Now, did you remain in Mr. Liberman's room

then? A. Yes, sir.

Q. Did you hear Mr. Liberman place a call to

Mrs. Nagel at Winslow, Arizona?

A. Yes, sir.

Q. Approximately what time was that call

placed ?

A. Approximately nine o'clock a.m. New York

time.

Q. Was the call completed? [1,115]

A. Yes, sir.

Q. Now, tell us, Mr. Rosenthal, as best you can

remember the substance of what you heard Mr.

Liberman say to Mrs. Nagel in that telephone call.
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A. He told Mrs. Nagel—first he apologized for

calling her so early in the morning. He told her
that we had spent the entire evening and up until

early in the morning with Mr. Kaplan and the Gal-

laghers trying to negotiate the terms of an agree-

ment; he had arranged with them we were to meet
again at eleven o'clock in the morning to let them
know whether or not a deal would be consummated.

There had been an understanding, as he told her,

he told her there had been an understanding that

neither side was bound by what had been discussed

the night before; the purpose of getting together

at eleven o'clock would be for the both parties to

decide whether or not they were willing to agree,

either having the right to back out at that time. He
told her that Tom Gallagher wanted to buy the

properties himself and that in order to consum-

mate the deal the price was jacked up from $500,-

000 to $650,000 for the plant; that the price of the

timber was $17 a thousand. He asked her if she

wanted to participate. He practically pleaded with

her to come in to participate.

Mr. Romley: I object to the conclusion, your

Honor. I think we should have the words. [1,116]

A. In essence he said, "I want you to come into

this deal with me because it is a very big under-

taking and I don't want to undertake it myself, I

want you to participate with me." He then told

her that he was sorry that she wasn't going to par-

ticipate with him and in view of the fact that he
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had to make some financial commitments he would

appreciate it if she would send him a wire releas-

ing him from the option and also the seven-year

agreement in the deal.

Q. (By Mr. Moore) : After Mr. Liberman hung

up the telephone, did you say anything to Mr. Liber-

man about him having left out a part of the trans-

action in his discussion with Mrs. Nagel?

A. I did, sir.

Q. What did you say about that to Mr. Liber-

man?
A. I said, "Maurice, since," I said, "Maurice,

didn't you forget to tell her one of the very impor-

tant things that you should have told her ?" He said,

"What?" I'm sorry

Q. Just what you said to him.

A. I am sorry. I was thinking for a moment

because I was wondering what I could say now,

not thinking what had been said. I said, "Maurice,

I think you should have told her what the terms

were, that it was all credit and not cash, that might

make a difference to her as to whether or not she

wants to come in." He said, "Did I forget that?"

I'm sorry, again I said what he said. [1,117]

Q. What did he do after you said that to him?

A. He immediately placed another call to Mrs.

Nagel.

Q. AtWinslow? A. AtWinslow.

Q. Were you present in the room when that call

wa< completed? A. I was.
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Q. Did you hear what Mr. Liberman said to
Mrs. Nagel in the second call? A. I did.

Q. Tell us in substance what you heard Mr. Li-

berman say in the second call.

A. He said, "Mrs. Nagel, my accountant Joe
Rosenthal is sitting here with me and he told me
that I forgot to tell you what the terms of the deal
were, that it was all credit and not cash and did
not require anything as payment. I hope that will

make you change your mind." Again he repeated
what he said in the earlier conversation about want-
ing her to come in and after the discussion contin-

ued again he said, "Since you are not coming in

will you please send me the wire " incidentally,

he had asked her if she had already sent the wire
and again he said, "Will you please send me the

wire."

Q. After the second call to Mrs. Nagel did you
hear Mr. Liberman place a call to his brother Jo-

seph G-revey in Albuquerque? [1,118]

A. Yes, sir.

Q. Did you hear Mr. Liberman's part of that

conversation? A. Yes, sir.

Q. Did he report to his brother that he had

talked to Mrs. Liberman—excuse me—to Mrs. Na-

gel? A. Yes, sir.

Q. Did he report to his brother that Mrs, Nagel

had reported to him that she did not want to par-

ticipate in it ? A. Yes, sir.



1234 Maurice Liberman, et ah vs.

(Testimony of Joseph Rosenthal.)

Q. Did he and his brother have some lengthy

discussion about the matter? A. Yes, sir.

Q. Did you hear him say anything to his brother

about directing Mr. Buss, the comptroller, to go to

the bank in Albuquerque that day?

A. Yes, sir.

Q. What did Mr. Liberman say to his brother

about that?

A. He told him to go to the bank and arrange

for a line of credit.

Q. Do you remember the amount or was the

amount mentioned?

A. I don't recall. I recall clearly his telling him

to go to the bank to arrange for a line of credit;

I don't know whether an amount was or was not

mentioned, if so, what.

Q. After that call was completed, Mr. Rosenthal,

do you [1,119] recall whether or not Mr. Gallagher

and Mr. Cavanaugh came over to the Essex House?

A. Yes, sir.

Q. Do you recall approximately what time that

was?

A. Either at eleven o'clock or shortly thereafter.

Q. First did Mr. Gallagher and Mr. Cavanaugh

meet with Mr. Liberman?

A. At what time, Mr. Moore ?

Q. At this eleven o'clock meeting.

A. Yes, sir.

Q. Were you present? A. Yes, sir.
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Q. Was there any further negotiation or discus-

sion about the transaction they had been negotia-
ting?

A. Just an agreement they would make the
agreement on the basis of the negotiations con-

ducted the previous evening and from then on it

was merely a matter of implementing.

Q. Did Mr. Cavanaugh remain there?

A. Yes, sir.

Q. You heard Mr. Cavanaugh say the three of

you had lunch together?

A. Yes, sir, Mr. Liberman, Mr. Cavanaugh and
myself.

Q. Approximately what time did you have lunch,

do you know ?

A. It was during the noon hour, somewhere be-

tween twelve [1,120] and one is when we started.

Q. Mr. Gallagher returned to his lawyer's of-

fice, as far as you know?

A. As far as I know, yes.

Q. Do you recall about what time you finished

lunch?

A. Somewhere around one-thirty or two o'clock.

Q. The three of you then started back to Mr.

Liberman's room or where did you start to go?

A. We had intended to go back to the room.

Q. What happened at that time with respect to

a telegram? I want to limit this to details.

A. Mr. Liberman received a telegram. My recol-

lection is not clear whether he received it down-
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stairs at the desk or had a note at the desk down-

stairs and went upstairs to get it, but I know there

was a telegram there when we finished lunch.

Q. Did you see that telegram?

A. Yes, sir.

Q. Did you read it? A. Yes, sir.

Q. And that is the same telegram we have had

in evidence and heard us talk about and heard us

read? A. Yes, sir.

Q. After receipt of the telegram what did Mr.

Liberman do? [1,121]

A. He tried to call Mrs, Nagel at Winslow.

Q. Where from?

A. His room at the Essex House.

Q. Who was present at that time?

A. I was.

Q. Mr. Cavanaugh was not present?

A. That is correct, sir.

Q. Was Mr. Liberman able to complete the call

when it was placed? A. No, sir.

Q. After lunch, as you have told us about?

A. No, sir.

Q. Was the call completed later that day?

A. Yes, sir.

Q. Where was Mr. Liberman when he completed

the call ? A. In his room.

Q. Were you present? A. Yes, sir.

Q. At approximately what time was that New

York time?
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A. Somewhere around the five o'clock hour, a
little before or after, but in that range.

Q. Did you hear Mr. Liberman's part of that
conversation when that third call was completed to
Mrs. Nagel? A. Yes, sir.

Q. Tell us in substance, Mr. Rosenthal, what you
heard [1,122] Mr. Liberman say to Mrs. Nagel.

A. He said he was surprised to receive the wire
in the language he got it in view of the earlier con-

versation and he told her he had already made the
commitment with the Gallagher group for the pur-
chase and said something about: This may not be
the same deal we had under the option, this may
be a new deal, but it doesn't make any difference

whether this is a new deal or the old deal, I am
not trying to keep you out, I am trying to encour-

age you to come into the deal. He again asked her
if she wouldn't come into the deal. Then he said

something about he would give her an additional

48 hours to make up her mind whether she wants
to participate.

Q. Did you remain there at the hotel that eve-

ning? A. No, sir.

Q. You went home? A. Yes, sir.

Q. You live where?

A. In Hollis Park Gardens, which is approxi-

mately 15 miles from New York City.

The Court: We will take the afternoon recess

at this time.

(Recess.) [1,123]
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After recess:

Q. Mr. Rosenthal, were you present in New
York when the memorandum of agreement was

finally presented and initialed by the parties?

A. Yes, sir.

Q. Do you recall what date that was?

A. That was Saturday, October the 18th.

Q. And then were you also present in Albuquer-

que when there were additional negotiations and the

contract that's in evidence was finally prepared?

A. I came in at the very tail end.

Q. Of the negotiations on that?

A. Yes, sir.

Q. Now, Mr. Rosenthal, you have been in the

courtroom all of the time during this trial with us,

haven't you? A. Yes, sir.

Q. I wish you would define for us the term

"depreciation."

A. Depreciation is a means of spreading among

various accounting periods the cost of an assert

which should not be charged to expense during the

particular accounting period in which it is acquired.

Speaking in terms of years, for example, if an

asset is acquired in A year and the asset has a five-

year life, you would spread the cost of that asset

over the five years and that's one method of com-

puting depreciation. [1,124]

Q. Now, is there another method that is used in

the lumber business?
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A. Yes, there are many methods that are used
in various businesses, but the methods that are most
applicable to the lumber business, and in this par-

ticular case as the exhibits have been presented, is

the time method, the method I have just explained

and the other is the unit of production method.

By that I mean that the known factor is the cost

of the asset which should be spread over a particu-

lar life. The life or the determination of the life

is a matter which requires judgment, the judgment
of the individual who is making the computation.

The proper method to do that is to determine, to

the best of one's ability, the reasonable number of

units which may be expected to be produced by that

piece of equipment, or processed if that's the nature

of the operation, and then to spread the entire cost

of the asset over the number of units which may
reasonably be expected to be produced, so that the

depreciation charges will fall in those periods in

which the unit is produced or processed.

Q. Now, Mr. Rosenthal, did you, at my request,

meet with Mr. Nelson who has been on the stand

earlier, and look at the depreciation ledger of Nagel

Lumber & Timber Company?

A. Yes, sir, it's called an equipment ledger.

Q. An equipment ledger. And from that ledger

did you take certain information and prepare it in

the form of what I [1,125] will refer to as a

schedule? A. I did, sir.
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Mr. Romley : If the Court please I have an extra

copy of this if it would be of assistance to you while

the witness is using the exhibit.

(Defendants' Exhibit O marked for identifi-

cation.)

Q. (By Mr. Moore) : Mr. Rosenthal, the Clerk

has handed to you Defendants' Exhibit for iden-

tification. Will you explain that exhibit for us, how
it is depreciated and the basis, first on the imit

method that appeared in the Nagel Equipment De^

preeiation Ledger %

A. I examined the equipment ledger and I ex-

tracted typical assets on which depreciation was

computed by the Nagels. I segregated those assets

into the two categories I described, those that were

depreciated on the unit of production method and

those which I call annual rate, that's the type that

I referred to before as having a or being depre-

ciated over a period of time.

As to the items in the unit of production method,

I took them from various places in the ledger tak-

ing the different items, the resaw, the new boiler

house and the steel tank fuel house and carrier

trimmer. That's part of the saw mill, part of the

planing mill, and I took a thing like dry solder,

that which is another term for kiln, or part of the

kiln, and concrete base for dry solder. The concrete

base for [1,126] dry solder obviously can last al-

most indefinitely. All of these assets which are listed

in that section called unit of production method
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I showed the year when they were acquired, the

original cost as reflected on the books and a nota-

tion which appeared on the ledger, "Timber under
contract," showing the number of feet under con-

tract at the time the asset was acquired and the

amount of timber under contract at the time the

asset was acquired is the period of time or the

number of units during which the asset was depre-

ciated.

Q. Now, the time method, is that shown from

various items that you selected under the title at

the bottom of that page, "Annual rate"?

A. Yes, sir, I did the same thing for those assets

which were depreciated on the basis of time, and

I showed the nature of the asset, the year it was

acquired, the cost and the number of years over

which it is to be depreciated.

I might state, incidentally, that broadly speaking,

the movable equipment, that which can be moved

away if the plant is completely finished, has been

depreciated on the basis of time. Those assets which

are fixed and which have relatively little value or

are not easily—would not be easily movable when

the plant is finished with its operation, those assets

were depreciated on the unit of production method.

Both of those methods are logical and normal, ac-

cepted accounting practice. [1,127]

Q. And from what you observed there and what

you have heard from Mr. Cavanaugh's testimony,

and others with respect to the depreciation sched-
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ule which Mr. Romley was asking about, does it

appear that both companies are using the identical

method of depreciation?

A. With one single exception, Mr. Moore, yes.

Q. And what is that exception?

A. They both start off depreciating where they

use the unit of production method, they both start

off depreciating on the basis of timber under con-

tract at the time the asset is acquired. The Nagel

Company, having once established such a rate, con-

tinues that rate per unit even though it acquires

an additional sale of timber. The Duke City Com-

pany does not, when it acquires an additional

amount of timber it extends the life of the asset

to cover the additional units to be produced.

Mr. Moore: We offer in evidence Defendants'

Exhibit O for identification.

Mr. Romley: We have no objection.

The Court : It may be received.

(Defendants' Exhibit received in evidence.)

Q. Now, Mr. Rosenthal, directing your atten-

tion—first, let me ask you this: Did you examine

copies of Plaintiffs' Exhibits 7-A to 7-1 inclusive,

being the annual reports which have been introduced

in evidence, the reports of the Nagel [1,128] Com-

pany? A. Yes, sir.

Q. Did you also, at my request, examine copies

of Plaintiffs' Exhibits 10, 11, 12 and 13?

A. Yes, sir.
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Q. At my request did you prepare an analysis

and adjustment of computations shown in Plaintiffs'

Exhibit 10? A. I did.

Q. And did you use, as a basis for that, the years

1955 through 1959? A. Yes, sir.

Q. Also in addition to what appears in the an-

nual reports heretofore mentioned, did you extend

back of September 30th, 1957, compensation to the

partner A. I did.

Q. who was working? A. Yes, sir.

Q. And for the years '57, '58 and '59 did you
take the exact figure from those exhibits covering

those years to show the compensation on this analy-

sis drawn by the partners who were working?

A. Yes, Mr. Moore, but the year '57 I started

with October 1st, 1957, because that is when the

partners' salary was set up on the books for the

first time as an expense.

Q. And based on those adjustments, did you cal-

culate an operating profit spread over a given num-

ber of feet of timber for a five-year period, 1955

to '59?

A. I did, but before doing that I made one addi-

tional adjustment, Mr. Moore.

Q. What adjustment did you make?

A. I reduced the operating profit shown on Ex-

hibit 10 by interest and bad debts shown on these

reports during the respective periods.

Q. And also with respect to Plaintiffs' Exhibit

12 did you, at my request, assume in the prepara-

tion of that analysis and computation, in line with
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a part of the plaintiffs' theory in the lawsuit, that

the milling contract either would have been renewed

or another one negotiated on the same terms?

A. I did.

Q. And did you, in the preparation of that

analysis, project that over a total production of a

given number of feet of lumber? A. Yes, sir.

Q. And you took that production from their ex-

hibit that was shown for a period of five years?

A. Yes, sir.

Q. And calculated that with the deduction of

what would have been milled under the milling con-

tract which was taken care of in a separate item,

is that the way you did that?

A. Yes, sir. [1,130]

Q. And also did you make an adjustment of that

exhibit, Plaintiffs
7 Exhibit 12 for depreciation?

A. Yes, sir.

Q. From that then did you extend and calculate

a projected profit for those five years?

A. Yes, sir.

Q. And on that did you also include in your

calculations interest at the rate of 6 percent on a

capital investment of $650,000? A. I did, sir.

Q. And also on the investment for timber?

A. Yes, sir.

Q. And did you also include 6 percent interest

on working capital of $500,000? A. Yes, sir.

Q. And then you made calculations with respect

to the applicability of the interest to various items

on that exhibit, is that correct? A. Yes, sir.
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Q. Then from what you had prepared with re-
spect to those exhibits, did you project profits in
an analysis of the computations shown on Plaintiffs'
Exhibit 9 through 13 ?

A. I don't quite understand that last question.

Q. Or 10 through 13 ? I don't understand it my-
self.

After you had calculated from those exhibits on
the [1,131] basis that I have outlined to you, did
you then arrive at a figure which, from that analy-
sis, would indicate the operating profit for the Na-
gels' reports and with the interests applied to the
principal investment and working capital that Mr.
Cavanaugh talked about this morning, for a period
of five years? A. Yes, sir.

Q. From that did you deduct a discount for risk

and hazard? A. Yes, sir.

Q. And that figure was supplied to you by some-
one else? A. Yes, sir.

Q. And from that then did you project the profit

after provision for risk and hazard ?

A. Yes, sir.

Q. And then determined the present value of

that sum of money on the 4 percent discount table?

A. Yes, sir.

(Defendants' Exhibit P marked for identi-

fication.)

Q. (By Mr. Moore) : Now, Mr. Rosenthal, the

Clerk has handed to you Defendants' Exhibit P
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for identification, consisting of five pages. Is that

the analysis and adjustment of the computations

which I was just asking you about?

A. Yes, sir.

Q. Now, where did you get the figures from

which the total [1,132] appears under the title "Op-

erating profit of Nagel mill before deducting depre-

ciation for five years, 1955 to '59" %

A. Plaintiffs' Exhibit 10.

Mr. Romley : I'm sorry, I didn't get that answer.

A. Plaintiffs' Exhibit 10.

Mr. Romley: Thank you.

Q. (By Mr. Moore) : That represents the total

shown on Plaintiffs' Exhibit 10 for the years '55,

would that include the year ending

A. It covered the five years, 1955 through 1959,

the last five years shown on Plaintiffs' Exhibit 10.

Q. Where did you get the figures listed under

interest and bad debts opposite 1955, '56, '57, '58

and '59?

A. From Plaintiffs' Exhibits, I don't know the

numbers, those annual reports. Each year is a sepa-

rate report except for the year 1957 which is the

two reports, part up to September 30th and the

remainder the balance of the year.

Q. Where did you get the information or how

did you arrive at the figures under additional sal-

aries, 1/1/55 to 9/30/57?

A. If we may start first please, Mr. Moore, with

the lower item, the partners' compensation as shown

on the amiual report beginning October 1st, 1957.
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That information I obtained the first column from
the reports themselves, the second column are the
amounts shown in Plaintiffs' Exhibit 10 which is

that $27,000 per annum discussed as a management
fee, and the portion [1,133] of the year 1957, the
one-fourth of the year is $6,750, the additional, of
course, is the excess of the amoimt shown in the
annual reports over the amoimt allowed in Plain-
tiffs' Exhibit 10.

For the year 1955, 1956 and the first nine months
of 1957 no allowance had been made on tha Plain-

tiffs' Exhibit 10 for management. The reports them-
selves contained no allowance for partners' salaries.

At that time Mr. Jenkins was an employee and
his salary was treated as ordinary salary, the same
as any other employee. His salary in the period

after that, incidentally, is included in the amount
of partners' salaries. Therefore, for the period prior

to September 30th, 1957, the only salary which has

not been provided for was that of Mrs. Nagel. I

took, for this purpose, the same salary per annum
as per beginning salary as reflected on the report

for the period beginning October 1st, 1957, which

incidentally was $30,000 per annum.

Q. Now, then, the operating profit as adjusted

before depreciation, that is the figure shown—the

total figure shown is opposite what I have read?

A. Yes, sir, that's the $815,713.97 is the profit

as shown on Plaintiffs' Exhibit 10 reduced by the

interest, bad debts and additional compensation.
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Q. Then to arrive at a figure per thousand as

indicated at the bottom of the first page: of Defend-

ants' Exhibit P where [1,134] did you get the fig-

ure 104,591,000 feet?

A. That's the footage for the last five years on

that Exhibit 10, the same five years that I used for

the profits.

Q. Simply a mathematical calculation to arrive

at the figure per thousand shown opposite what we
were just discussing? A. Yes, sir.

Q. Now, let's look at the second page. First,

where did you get the figure 150,000,000 of lumber

at the top of that page ?

A. I took your instructions on that, Mr. Moore.

Q. Of 30,000,000 feet per year for G.ve years?

A. Yes, sir, those are the 30,000,000 feet which

are shown on Plaintiffs' Exhibit 13, I believe it is,

which indicates the total expected production dur-

ing each of the years, and there is a small differ-

ence in one of the years, I forget what it was, but

that small difference is relatively immaterial.

Q. And the next item, net depreciable balance,

where did you get that figure?

A. From Plaintiffs' Exhibit 11.

Q. Now, will you explain the next paragraph

below that?

A. Yes, sir. I made provision for additional fixed

assets to be acquired during the five year period

in which it is contemplated that 30,000,000 feet of

lumber per annum would be produced. The figure

of $100,000 [1,135]
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Mr. Romley: Just a moment.
The Witness: I'm sorry.

Mr. Romley: Your Honor, I don't like to inter-
rupt but if he could confine himself to what it is
without getting into figures, because if he is going
to refer to figures based on hearsay, of course, I
would make an objection. I think he can explain
what these are without giving the figures. [1,136]
I object on that ground.

The Court,: He may go ahead. All of this is, in
the last analysis, what it is worth and without ana-
lyzing the merit of what he has done.

Mr. Moore: Proceed, Mr. Rosenthal.

A. May I start back at the top?

I started with a net depreciable balance as shows
on Plaintiffs' Exhibit 11, which covered the depre-
ciation on the assets acquired in the purchase from
Gallagher.

Q. (By Mr. Moore) : That is the purchase made
by Duke City? A. That is correct.

Q. That is a figure which they took from Duke
City's depreciation schedule? A. Yes, sir.

Q. Very well.

A. To that I added provision for normal addi-
tions and replacements which wore not shown on
Plaintiffs' Exhibit 11, of the type that were re-

ferred to in the testimony by various witnesses

earlier in this case, and put a figure of $100,000

in that category. That too is to be depreciated over
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this five year period which is the pattern through-

out here. Then I provided for depreciation on the

rolling equipment on the basis of two years at

$50,000 per annum. The amount was arrived at

after discussion with you, Mr. Moore; that the

[1,137] additional equipment which had been pro-

vided for on Plaintiffs' Exhibit 11 of just a little

under $150,000 at the end of three years, I took

Plaintiffs' assumption that the existing assets would

be fully depreciated and out of use at the end

of three years and at the end of a three year pe-

riod, which is still within the framework of these

five years I am working on, that there would be

a replacement of that equipment, I assumed, as

was testified, that the cost of replacing that equip-

ment new would be over some $300,000, which after

providing for five per cent salvage would still leave

a depreciable cost of $300,000. Since this equip-

ment, and taking a five year life, would be at least

$60,000 per annum—and incidentally, the five year

life is the maximum that Nagel took on the depre-

ciation schedule that I referred to before. Their

actual depreciation, I believe, is even shorter than

that, But taking a five year life of $300,000

would give $60,000 per annum. To be on the safe

side I took $50,000 per annum for those two years,

without making provision for the additional loss
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which might be encountered, if at the end of five

years they had equipment only two years which
had cost over $300,000, they certainly, in the ordi-

nary course of events, could not realize the depre-
ciated book value. But I took this $50,000 with
that thought in mind principally as the base for
that deduction. Then I added these additional de-

preciation amounts which would have to be pro-
vided for [1,138] during the first five year period
onto the amount shown on Plaintiffs' Exhibit 11 and
came up with the total depreciation and spread
that over a total projected production of 150 mil-

lion feet of lumber and the rest of 516 is a mathe-
matical calculation.

Q. Go to the next. page. The one I have is

marked Page 1.

A. That is correct. There are two pages. Page
2 is the supporting schedule.

Q. Can you explain, Mr. Rosenthal, the compu-
tations that you made on the third page, which is

marked page 1, to indicate one of two pages, of

the analysis of adjustment of computation on Plain-

tiffs' Exhibit 12? And let me again warn you that

you are using figures and it is difficult I think for

the reporter to get the figures, if you can slow

down it will help him I am sure.

A. Thank you, Mr. Moore.

Here again I made my projection based on pro-

duction of 30 million feet of lumber during each

of the five years, 1959 to 1963, which are the first
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five years shown on Plaintiffs' Exhibit 13. I di-

vided the computations into two categories and I

tried to follow the format of the: plaintiffs' exhibit

as closely as possible so as to make the proper com-

parison. The language is not necessarily the lan-

guage I would have used if I were preparing it all

originally, but I tried to follow it. [1,139]

The first item is the Duke City Aztec, which re-

ferred to the $3 per thousand charge for milling.

On Plaintiffs' Exhibit 12 they referred to 50,663,-

000 feet to be milled at a charge of $3 per thou-

sand. The gross income therefore for that charge

would be $151,989 during the remaining life of

that contract, or if not a contract an arrangement

similar to it. I then made provision for the inter-

est, which is applicable to the charges in connection

with the milling contract, for which plaintiff made

no provision on its Exhibit 12. And with your per-

mission, Mr. Moore, I would like to reserve the ex-

planation of the interest until we get to the next

page.

Q. I think that probably would be helpful. Pro-

ceed.

A. I arrived then at a total profit on the charges

for milling by taking the total income from mill-

ing minus the applicable interest and determined

a total profit of $89,058 on the $3 item. I then

approached the charge for depreciation of $4.33.

But I made provision for the applicable deprecia-

tion, which was a proper charge against this income

and was not provided for on Plaintiffs' Exhibit 12,
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and that is shown on the computation which I
made on the preceding page of $5.16 per thousand
feet. Since the total production through that mill

during the five years would be 150 million feet,

part of the timber being under the milling contract
and part of the timber being what has been referred

[1,140] to by the plaintiffs as "balance of available

lumber" and since the total depreciation was spread
over the entire 150 million feet, of lumber, obvi-

ously the lumber which is milled under the milling

contract must be charged with depreciation in the

same manner as the balance of the available lum-
ber. The computation of depreciation that I have
made comes to $5.16 per thousand, leaving a net

loss on depreciation of 83 cents per thousand, which
when multiplied by the 50 million some odd feet

to be milled, resulted in a loss on depreciation of

$42,050.

Q. At this stage, Mr. Rosenthal, let me ask you,

did you make these calculations with a slide rule

or how did you do it ?

A. Mr. Moore, I did it the hard way.

Q. You mentioned a slide rule to me once, it

might vary a few pennies; I didn't know whether

you corrected it.

Title 2 on that page is entitled : Balance of avail-

able timber.

A. Lumber, Mr. Moore.

Q. Excuse me, lumber.

A. Shall I proceed?
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Q. Proceed, please.

A. We start with the total projected lumber

production of 150 million feet. I then excluded the

footage which was to be milled under item 1 at the

top of the page of 50 some [1,141] odd million feet

and determine that the balance of lumber produc-

tion would be 99,337,000 feet, and this, incidentally,

is the same formula that plaintiff used in its ex-

hibit, except that I stopped at the end of five years.

I then summarized the profit per thousand before

depreciation which appeared on my first page of

these exhibits, which is $7.79 per thousand, sub-

tracted the depreciation per thousand which ap^-

peared on the second page of my computations

of $5.16 per thousand and came up with a profit

after depreciation and after the other adjustments

I referred to of $2.63 per thousand, which when

multiplied by the 99 million some odd feet, comes

to 261,256 dollars as being the total projected profit

on the balance of available lumber. From that I

deducted the interest applicable to the balance of

this available lumber or timber which had not been

provided for on Plaintiffs' Exhibit 12, and which

again with your permission I would like to explain

when I explain the interest on the next page, of

$149,659, and arrived at a projected profit on the

production and sale—and I want to emphasis sale,

because these figures are all based on production

and sale, of the balance of available lumber of

$111,597.
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Q. That is the balance of available lumber ex-

clusive on this exhibit of the 50 million feet that

was set up in Plaintiffs' Exhibit 12 ?

A. That is right. Assuming the total produc-

tion of [1,142] lumber would be 150 million feet,

if 50 some odd million feet would be milled

under the milling contract that would leave avail-

able approximately one million feet for the bal-

ance of available lumber. Then by adding the num-
bers together I arrived at a total projected profit

on the milling charges plus the projected profit on

production and sale of available lumber in the

amount of $158,605, and then by mathematical com-

putation fifty per cent is $79,303.

Q. Will you proceed to the next page, which is

marked in the right-hand corner page 2, and ex-

plain that, please?

A. Yes, sir. This page explains my computation

of interest on the capital required to finance the

two different types of operations, the milling opera-

tion and the timber, which will be in the mill other

than the Duke City lumber to be milled. And I

made provision for interest at six per cent per

annum on those amounts which would be tied up

respectively in each operation. The first operation

—I am sorry. First I showed the total interest ex-

pense during the five year period on an overall

basis. I then subtracted the interest which was ap-

plicable to the milling charge and said the re-

mainder of the interest is applicable to the re-

mainder of the operation.
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Starting up at the top. The total interest expense

during the five year period consists of interest on
three specific items. First there is the interest on

the $650,000, [1,143] which is the purchase price

of the plant. Since that price was payable monthly

on the balance of principal and there would be a

reducing amount of interest, I provided for the

total amount of interest which would be paid dur-

ing this five year period on the reduced balances

at six per cent per annum. That comes to $97,500,

which is equal to 65 cents per thousand feet.

Then Item B I provided for interest on the $405,-

000 some odd amount, which was the purchase

price of the timber right. That includes that 18

million some odd feet which has been the subject

of a good deal of discussion. But I set this up in

the same manner that the plaintiff set it up in its

exhibit, it being assumed those timber rights would

belong to the plaintiff, I made provision for them

in the earlier computations at your request, Mr.

Moore, as though they belonged to the plaintiff.

But if they are to be computed that way then ob-

viously the interest should be charged against that

operation. Thereto I did the same thing as I did

in the earlier amount. Since that interest is pay-

able monthly on a balance of principal during three

years, I did not compute interest on the total

amount for that period, but on a sliding scale, based

on the actual amount which would be payable;

that comes to $36,476. Incidentally, I computed

these amounts as though the payments would have
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been made when due without making any adjust-
ment for prepayments by the Duke [1,144] City
Lumber Company. This is what would have been
paid had the contract been carried out as drawn.
Then in Item C I provided for a minimum work-

ing capital of $500,000 and made provision for six

per cent per annum on that, which would have
been $30,000 a year. But here I took it for the
entire five years because that amount would be
required during the entire fire years. Those three

items of interest added together come to $283,976.

The next item, D, to take care or to give effect

to the interest which I showed in an earlier com-
putation in the determination of the Nagels' profits,

since their operations were comparatively similar

and at least they are used as a basis for my com-
putations; the Nagel computations provided for

$71,386 of interest. To make this thing comparable

and equitable I subtracted this amount of interest

which I provided for in an earlier computation

and said that the balance or remainder of the in-

terest over and above the Nagel interest, which

would be applicable to this five year period, comes

to $212,590. Having determined that that is the

total interest above the Nagel interest which would

be required during this five year period I then

computed what portion of the interest is applicable

to the charges for milling, because I wanted to

show the profit on the milling contract separate

from the profit on the remainder of the [1,145]

timber.
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Q. Was that also because it was set up that way
on Plaintiffs' Exhibit 12, I mean this profit on the

milling contract was set up separate?

A. That is correct, Mr. Moore.

Q. Okay.

A. The interest applicable to the charges for

milling. (A) on the purchase price of the plant we
computed up above that the interest charge is 65

cents per thousand dollars spread over a five year

period.

Q. Per thousand dollars ?

A. Per thousand feet, I am sorry. Here I didn't

know which to do. Since the milling contract was

for 15 million feet and the total quantity—per an-

num—and the total quantity for 15 million feet,

if it were run out as quickly as that, it would run

out in three and two-thirds years, not in five years.

In that case the interest would be higher than in

the earlier period than the average throughout the

entire five years, because it starts at a high inter-

est rate, goes down to a low interest rate. However,

I had to make a decision and I decided that I

would take the average rate per thousand even

though the actual rate is a little higher. And I

multiplied out the 50 some odd million feet at 65

cents per thousand and determined $32,931 of in-

terest would be applicable to the gross income from

the milling contract, That is the figure that is re-

ferred to on the previous page—I'm [1,146] sorry,

I am not quite ready for that.
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Item B under that section. The milling contract

required Gallagher to finance the Duke Gity inven-

tory. That has been testified to earlier in this case,

and I took for this figure an average inventory
of $150,000, which is less than what has been testi-

fied to. This computed at six per cent per annum,
and computed for three and one-third years, which
would be the shortest period during which the

milling contract would be run out, comes to $30,-

000. That three and one-third years is arrived at

by taking 15 million feet a year, three years would
be 45 million feet and an additional one-third of

a year would be 5 million feet. That is how I ar-

rived at the three and one-third years. If the mill-

ing contract were to run for a five year period

spread out evenly, then the interest would have

been more than this, but again I had to make a

decision and if we put more interest in one place,

we put less interest in the other place. So it doesn't

make much difference if you apply the interest to

one or the other, the total has to be applied. How-
ever, in that way I did arrive at the interest appli-

cable to the milling charges of $62,931, which is

what I showed on the preceding page, and the re-

mainder of the interest is applicable to the re-

mainder of the operation, which I applied corre>

spondingly on the previous page.

Q. The last page, Mr. Rosenthal: Deduct dis-

count for [1,147] risk and hazard. Did you calcu-

late that figure?
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A. Just arithmetically.

Q. Assuming that in order to arrive at the

present value for the prospective profits, or as-

suming that to determine market value of timber

cutting contracts that a discount factor was, I be-

lieve 58 per cent, is reasonable, then is that calcula-

tion correct? A. Yes, sir.

Q. And the remaining part of it is simply

copying of Plaintiffs' Exhibit 13 showing five years

at four per cent interest? A. Yes, sir.

Q. The third page, Mr. Rosenthal, under para-

graph 2. A. Yes, sir.

Q. The total. Says balance of lumber produc-

tion. Does that figure assume, and the 150 million

feet used throughout, assume only existing cutting

contracts at the time this purchase was made, or

does that figure assume some additional acquisition

of cutting contracts from the Forest Service?

A. It does. It assumes that additional timber

up to an aggregate of 150 million feet above the

contracts on hand would be acquired.

Q. Not—no.

A. I am sorry. May I clarify that? The 150

million feet includes two things: Timber under

contract plus [1,148] additional timber to be ac-

quired to make up the total of 150 million feet.

Q. You arrived at that on the 30 million feet

per year projected on the Plaintiffs' exhibit re-

ferred to? A. Yes, sir.
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Q. For a period of five years?

A. Yes, sir.

Q. Now at my request, Mr. Rosenthal, did you
prepare an analysis and computation adjustment
shown on Plaintiffs' Exhibit 12, limiting that pro-
jection and calculation to the actual cutting eon-
tracts that were acquired and the amount of timber
on hand as of March 1, 1959? A. Yes, sir.

(Defendants' Exhibit Q marked for identifi-

cation.)

Q. (By Mr. Moore) : Mr. Rosenthal, the Clerk
has handed you Defendants' Exhibit Q for identifi-

cation. Let me ask you if that is calculated upon
the same basis with respect to charges in deprecia-
tion, and so forth, you have described in the prior
exhibit? A. Yes, sir.

Q. x\nd is that computation limited to the
amount of timber that was acquired in this sale

and had not been cut prior to March 1, 1959?

A. Yes, sir.

Q. And then divided on a fifty-fifty basis, or
does this [1,149] include—this is divided, I assume,
is it not?

A. It starts off with a division of the timber.

The total timber is some 24 million feet,

Q. That is where the division was made?

A. That is right.

Q. In other words, this is calculated actually

upon 12 million A. That is right.
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Q. 195,311 feet of timber?

A. That is correct.

Mr. Moore: We offer in evidence Defendants'

Exhibit Q upon that identification.

Mr. Romley: May I inquire on voir dire?

The Court: Yes.

The Witness: May I make one correction? This

is computed on the basis of timber under contract,

not on the basis of 150 million feet, for deprecia-

tion purposes.

Mr. Moore: I see. All right.

Voir Dire Examination

Q. (By Mr. Romley) : Does Exhibit Q take into

consideration in any way, Mr. Rosenthal, the figure

for risk and hazard ?

A. No, sir. A footnote was made on the bottom

of the page, Mr. Romley. [1,150]

Q. And this relates—is this a computation based

on timber available March 1, did you say?

A. That is right.

Q. 1959?

A. 1959, that is right. And no milling contract,

Mr. Romley: If the Court please, we object on

several groimds. First, no proper foundation has

been laid, and, second, the date March 1 is not the

material date here. As the evidence shows, we of-

fered, Mr. Liberman finally concurred, to exercise

our option on January 6th, 1959. That date is a

date subsequent to that.
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Mr. Moore: I first object to the statement as a
misquotation of the evidence, and under the de-

fendants' evidence there never in fact was an offer

made. However, I realize that the evidence is that,

from both sides, that the defendants refuse to rec-

ognize the claimed rights of the plaintiff. Now
this, if the Court please, is an analysis and a com-
putation based upon, as the witness has explained,

the plaintiffs' exhibit, with certain adjustments.

Now, I am at a loss to know what date is the

applicable date if the plaintiff has made a case.

But under our stipulation the evidence shows the

timber that was acquired, it shows what was cut

in December, it shows what was cut in January
and it shows what was cut in February. And it

is a simple matter of calculation if the date is

prior to March 1st. We certainly [1,151] do not

offer the exhibit, if the Court, please, upon the

theory that we admit there is any liability for any
damage. We offer the exhibit as an analysis and
a proper approach to that problem of the exhibits

in evidence, if and only if the plaintiff makes a

case. So that this figure is illustrative, and the wit-

ness has explained the manner in which it was pre-

pared and I think the Court indicated taking it

for what it is worth. And that is the theory upon

which we offer it. [1,152]

Mr. Romley: And I should add to my objection,

your Honor, that there is no basis for computing

profits on only 14,000,000 feet of timber. I don't
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see any basis in this evidence or anything thus

far that would justify receiving any exhibit per-

taining to profit on 14,000,000 feet, or double that

even, operation.

Mr. Moore: I can point the evidence out if the

Court does not recall it. The exhibit which shows

the amount of timber under existing contracts that

were acquired on November 6th.

Mr. Romley: Exhibit 9 you mean?

Mr. Moore: I mean one of the reports that you

have put in evidence, one of our reports. One of the

schedules attached, I think it's 33 and 34. Plain-

tiffs' Exhibit 16. That exhibit which the plaintiffs

introduced in evidence, if your Honor please, shows

a total of 34,086,873 feet of timber acquired by

the defendants as of November 6th. The stipula-

tion which Mr. Romley and I entered into that

timber cut from the date of acquisition to March

1st was—I don't have that figure now, Mr. Romley,

nine million something.

And we stipulated as to the amount cut each

month because we rounded it out, because we didn't

have the exact figures. So that that left a balance

as of April 1st of twenty-four million plus feet of

timber, and this exhibit simply divides it in [1,153]

half.

Mr. Romley: Well, it will probably serve no

p;ood purpose to argue what the evidence does

show. I think it probably should be received and

give it the weight it deserves depending on the

evidence.
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The Court: Very well. Have you offered both
of them?

Mr. Moore: I didn't offer the first one yet. I
offer Defendants' Exhibit Q. To offer Defendants'
Exhibit P in evidence, your Honor, I would have
to avow, which I am happy to do, that we have
another witness who I believe will qualify—well,
I'm certain he will qualify as an expert in the
field of evaluating timber cutting rights, and that
he will testify in substance that a discount rate

for risk involved in this kind of a transaction in

this period of time is the figure shown, that is the

—I think that was the lacking part of the founda-
tion for Exhibit P. I can either withhold it until

we have the witness or the Court can accept my
avowal.

The Court: Perhaps you'd better wait. Exhibit

Q will be received.

(Defendants' Exhibit Q received in evidence.)

Direct Examination— ( Continued)

Q. (By Mr. Moore): Mr. Rosenthal, did you

make an examination of the plaintiffs' reports in

evidence, and under these exhibits to determine

profit of the plaintiffs' operation based upon [1,154]

percentage of invested capital ?

A. Would you repeat the question, please, Mr.

Moore?

Mr. Moore: Maybe it's not intelligible. Let me
withhold that for the time being, your Honor. I

am a little lost, if I may confess. If Mr. Romley
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would desire to participate or start in cross exami-

nation and finish a subject, fine. If not, I would

prefer to withdraw this witness until in the morn- .

ing to complete the other—the rest of his examina-

tion is going to be very brief.

Mr. Romley: Well, I would prefer that I take

all my cross examination at one time. Perhaps

you can show him the analysis and let him tell you

what it is and you won't have to find out.

Q. (By Mr. Moore) : Let me ask it this way

then, Mr. Rosenthal: Did you, at my request, ob-

tain copies of the published reports of the South-

west Lumber Mills, Inc., for a period of years?

A. Yes, sir.

Q. And from those reports did you make a cal-

culation as to the reported profit in percentage of

invested capital? A. Yes, sir.

(Defendants' Exhibits R, S, T, IT, V and W
marked for identification.)

Q. (By Mr. Moore): Mr. Rosenthal, I think

we can do it quicker if you would look at Defend-

ants' Exhibit R, these five, [1,155] through V, and

tell us what each one is, starting with Exhibit R?

A. These are

Q. Start with this one, just tell us what it is,

what each one is?

A. This is the published annual report for the

fiscal year ended April 30th, 1959, of the Southwest

Lumber Mills, Inc.
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The Court
: What letter is that I

Mr. Moore: That is Exhibit R.
A. And then Exhibit S is the same type of re-

port for the fiscal year ended April 30th, 1958; and
T for the fiscal year ending April 30th, 1957; U
for the fiscal year ending April 30th, 1956; and V
for the fiscal year ending April 30th, 1955.

Q. Now, let me hand you Defendants' Exhibit
W for identification and tell me what that is?

A. That is a summary which I personally pre-
pared containing certain excerpts from these annual
reports,

Q. What excerpts did you take?

A. I took the net income before provision for

income taxes, I computed the interest at 6 percent
per annum on the capital at the beginning of the

year, and I deducted that interest, and arrived at

the net income before taxes after 6 percent on
capital at the beginning of the year. Then I showed
the amount of capital at the beginning of the year
and the amount of sales during the year and added
the five years [1,156] together, showed the total,

divided by Hve and obtained an annual average.

Q. Annual average of what?

A. Of each of the items that I mentioned, that

is the net income before taxes, the interest on the

capital, deducted from that net income is the net

income before taxes after the interest, I obtained

the average capital during each of the five years

and the average amount of sales during the five

years.
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Q. Did you calculate the percentage of profit,

average percentage of profit as shown from those

statements based on capital ?

A. I did mentally, I did not record it on these

statements.

Q. Would that be a very difficult task to do to

put it on there? A. No, sir.

Mr. Moore: With the Court's permission, I

would like to have the witness make that calcula-

tion and put it on the exhibit, if I could withdraw

it for that purpose, I thought that that was shown

on it.

Mr. Romley: I have no objection if he with-

draws it permanently, your Honor.

The Court: Very well, it may be delivered to

Mr. Moore for that purpose.

Mr. Moore: We offer in evidence Defendants'

Exhibits [1,157] R through V.

Mr. Romley: These exhibits have no probative

value, no proper foundation has been laid, your

Honor. They are hearsay. I don't know what more

I could say.

Mr. Moore: Well, look at them. This is another

exhibit, your Honor, that is offered, will be with

this one as illustrative and as a basis to view this

problem, if we get into that problem.

The Court: Well, the reports are certainly hear-

say, Mr. Moore.

Mr. Moore: I realize that, I realize that.
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The Court: The objection will be sustained.

Mr. Moore: Let me make this further observa-

tion, if your Honor please, on those: As I say, they

are purely illustrative, the figures that are on Plain-

tiffs' Exhibits 9 through 13 may well be consid-

ered utterly ridiculous, maybe the Court will think

the figures on the two analyses we have made are

utterly ridiculous. These published statements of

the largest operating company in Arizona, pub-

lished, the stockholders and brokers when they

show the capital, net income, they were using that

solely to get some kind of a pattern for whatever

help it is to the Court as to the income on a per-

centage basis in relation to invested capital, and

then, of course, my next step will be to make a

comparison of that and these exhibits. [1,158]

The Court: No, the ruling will stand.

Mr. Moore: I assume then if the Court please,

that under the Court's ruling it is not necessary for

me to make a further computation on Defendants'

Exhibit W.
The Court: I take it from what the witness has

said that what's been rejected is foundational to W,
so there would be no point in it.

Mr. Moore: Thank you, and I will officially re-

turn it to the Clerk, for the record.

The Court: We will recess until 9:30 in the

morning.

(Whereupon, a recess was taken from ap-

proximately 4:30 o'clock p.m. on May 12, 1960,

until 9:30 o'clock a.m. on May 13, 1960.) [1,159]
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Mr. Moore: Just a minute, I have a matter to

take up with the Court-. If your Honor please, after

court, recessed yesterday afternoon counsel for plain-

tiff handed to Mr. Liberman a subpoena duces tecum
to appear at 9:30 this morning and bring Federal

and State informational Income Tax Returns of

Duke City Lumber Company, a partnership, for the

fiscal years ending in '56, '57, '58 '59 and '60.

Now, in addition to it being somewhat late to

subpoena records that are in Albuquerque, I want
to point out that I have not had time to prepare a

written motion to quash this subpoena, I want to do

it orally. We move to quash it upon these grounds:

First, it is oppressive for the reason that those rec-

ords are in Albuquerque and are not available here.

Second, I don't know what an Informational Re-

turn is. I assume, however, they mean the partner-

ship return. For the years ending 1956, 1957 and

1958, the fiscal years—and their fiscal year is Jan-

uary 31st—that would cover a period of time prior

to the time that they acquired the Winslow opera-

tion. It would contain no information whatsoever

with respect to the Winslow operation, and in fact

their business includes some other ventures other

than just the operation of a saw mill and the plan-

ing mill. That information would not be relevant

to any issue in the case now. For the return that

was filed in [1,160] 1959 for the fiscal year ending

January 31st, 1959, would cover only approximately
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one month of any operation they may have had
after acquisition of the Winslow property.

The partnership return for the fiscal year 1960
I will avow has not been prepared, because an ex-

tension has been obtained within which to file it.

Now, in addition to that, if your Honor please,

in the interrogatories heretofore filed the Court
sustained our objection to the interrogatory num-
ber 46 which requested this very same thing. We
did answer interrogatory number 45 stating that

the partnership had filed a Federal Income Tax
return with the Internal Revenue Service at Albu-

querque, New Mexico, for the fiscal year ending

January 31st, 1959, and with the New Mexico Bu-
reau of Revenue, Income Tax Division, for the same

period, and that the individual defendants had filed

Federal Income Tax returns with the Internal Reve-

nue Service at Albuquerque, New Mexico, for the

year 1958.

Those answers were served on the 25th day by

mail, I believe, 25th day of February of 1960.

Now, on the eve of the trial we come in with a

subpoena for these records, and we do not have

them here. It's an impossibility to get them here

today, probably even tomorrow. And furthermore,

as I have said, everything prior to the fiscal year

1959 would have no bearing whatsoever, and '59

could not have any information that would be of

any benefit in determining [1,161] the issue's in

this lawsuit.
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The Court: May I see the subpoena. I will hear

counsel.

Mr. Romley: If the Court pleases, yesterday

during the course of the direct examination of Mr.

Rosenthal, who is still on the stand, it occurred

to me that much of what he has said can be an-

swered by the information that will be contained

in the partnership returns of Duke City for the

same years that he has been talking about thus far

during this trial.

It is for that reason that we decided late yester-

day afternoon to have a subpoena issued and served.

Now, it is true that in the interrogatories we

asked them to attach copies of Federal returns, et

cetera. And as your Honor well pointed out, and

correctly so at the time of the hearing on the ob-

jections to that, you can't reach—or it's not proper

in an interrogatory to say: "Attach copies of this

or that." It's not a proper interrogatory. Insofar

as this being available, these past years, it occurs

to me that counsel could have called last night to

Albuquerque and had them send them over here.

The Court well knows that during the progress of

this trial there were several items that counsel re-

quested we bring down from Winslow which we

did. I didn't ask him to bring these, I felt that

he would refuse to do so and it is for that reason

that T subpoenaed it. I think they are important,

I think they will show information—of course I

have never seen them, I can't avow this. But I
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[1,162] have good reason to believe that they will
show information that will go a long ways in coun-
teracting the testimony of Mr. Rosenthal.

Now, so far as time is concerned, Mr. Jenkins is

here, he has the company plane and he will be
happy to fly Mr. Cavanaugh or anyone that they
wish and pick them up, and he can be back here
by 2 o'clock this afternoon.

Mr. Moore: I don't know whether he wants to

assume that risk.

The Court: The motion is granted, the subpoena
will be quashed. It isn't timely, and in the circum-
stances would be oppressive at this hour. That will

be the Court's ruling on that.

JOSEPH ROSENTHAL
resumed the stand and testified further as follows:

Direct Examination—(Continued)

Q. (By Mr. Moore): Mr. Rosenthal, did you,

at my request, make an analysis and a computation
of the Nagel '59 annual report and the profit shown
therefrom after providing for interest on capital in

the event that we put the two operations together

and the interest figured on the capital required to

buy the mill at Winslow, and with that make an

analysis of the '59 [1,163] report with respect to

net profit for the year 1959 as shown by that report?

A. Yes, sir. [1,164]

(Defendants' Exhibit X marked for identi-

fication.)
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Q. (By Mr. Moore) : Mr. Rosenthal, the Clerk

has handed to you Defendants' Exhibit X for iden-

tification, tell me what that is.

A. This is an analysis and computation of Na-

gel s' 1959 profits adjusted to reflect the interest and

depreciation which would be applicable if they did

exactly the same operation in the Duke City plant

as they did in their own Winslow plant. I assume

—the only adjustments that I made were the addi-

tional costs which would be connected with the

operation of the Duke City plant, that were not

applicable to the Nagel plant, because the Nagel

plant was owned by them and there was no interest

being paid on the Nagel plant, whereas the pur-

chase of the Duke City plant required payment of

interest on $650,000 and the interest had to be paid

during that year. Then I also made provision for

the interest on the $500,000 minimum working capi-

tal that I discussed in one of the exhibits yesterday

and I assume the depreciation on the Winslow

plant would be as shown in the analysis and ad-

justments of Plaintiffs' Exhibit 11.

Q. Looking at that exhibit, Mr. Rosenthal, down

to the figure in the right-hand column and including

that figure 314, following operating profit of Nagel

Winslow mill during 1959, after depreciation, be-

fore the adjustment; the portion of that exhibit,

including that line that I read and that [1,165]

figure above that, are those the figures taken and

computed from the 1959 report in evidence of the

Nagel Lumber & Timber Company?
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A. That and the exhibits which were discussed

yesterday.

Q. I see. The depreciation is the one item from
the other exhibits'? A. Yes.

Mr. Moore: We offer in evidence Defendants'

Exhibit X.

Mr. Romley: We object to it, if your Honor
please, no proper foundation has been laid, no rea-

sonable basis for a calculation for this kind. It has

no probative value.

The Court: It will be received for such bearing

as it may have. It represents the thesis of your

adversary, Mr. Romley, as to certain points that

are in the case and the Court will give it the weight

it is entitled to.

(Defendants' Exhibit X marked in evidence.)

Q. (By Mr. Moore): Mr. Rosenthal, did you

also prepare a computation of per cent of return

on invested capital, based on an analysis and ad-

justment of the computation shown in Plaintiffs

'

Exhibit 12 and the exhibits that you discussed

yesterday? A. I did, sir.

(Defendants' Exhibit Y marked for identi-

fication.)

Q. (By Mr. Moore) : The Clerk has handed

you Defendants' [1,166] Exhibit Y for identifica-

tion. Mr. Rosenthal, without giving the figures

thereon, just tell ns what that is?
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A. This shows what the average annual rate of

return would be on the invested capital, based on

all the computations that I discussed yesterday in

the various exhibits, with one assumption, that the

plant would have been purchased for $650,000 cash

and that that amount would have been a capital

contribution of the partners, and that the $500,000

of working capital that I referred to would have

been borrowed at six per cent per annum. I then

determined on the average annual rate of return

during the five year period would have been on that

$650,000 initial capital investment.

Mr. Moore: We offer in evidence Defendants'

Exhibit Y.

Mr. Romley: I will make no objection to it,

your Honor. I don't think it has any bearing.

The Court. : It may be received.

(Defendants' Exhibit Y marked in evidence.)

Mr. Moore: If the Court please, so that the

exhibit can be offered without waiting for further

foundation, Defendants' Exhibit P, the Court, will

recall, is I think five pages and the last page was

a computation with a discount rate for hazard

which we did not have, as I advised the Court, we

did not have the foundation laid at that time.

Rather than hold the exhibit out until we can lay

the [1167] foundation I would prefer to take that

last page off of the exhibit and reoffer the exhibit

without that last page, then I later will offer that

when I do have the foundation.
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The Court: Does the Clerk have "P"?
The Clerk : Yes, your Honor.

The Court: Is there any objection to that, Mr.
Romley %

Mr. Romley: Being in conformity with his

theory, I make no objection.

The Court: The Court, is removing the last

page of Defendants' Exhibit P for identification

and ask the Clerk to remark the back of the fourth

page with the Defendants' Exhibit P for identifi-

cation.

Mr. Moore: We now offer in evidence Defend-
ants' Exhibit P for identification.

Mr. Romley: I think it should be received, for

what it is worth, without taking time for an ob-

jection.

The Court: It may be so received.

(Defendants' Exhibit P marked in evidence.)

Mr. Moore: You may examine.

Cross Examination

Q. (By Mr. Romley) : Mr. Rosenthal, how long

have you had any experience in representing clients

in the accounting or tax consultant [1168] field or

business advisory field who are engaged in the

lumber business?

A. My daddy was in the lumber business. I

didn't represent him professionally. He was in the

lumber business as far back as 1910 that I can
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remember. He was in business earlier than that,

but my earliest recollection goes back to 1910.

Q. You weren't old enough to advise him then?

A. I'm sure I was not. He used to discuss his

affairs with me.

Q. Do you have my question in mind, sir?

A. Yes. I would say since the early 1940's or

middle 1940's.

Q. Prior to that time had you had any experi-

ence at all as far as advising clients in the category

that I mentioned'?

A. Other than in the lumber business?

Q. I mean in the lumber business.

A. No, sir.

Q. Since early or middle 1940's, how many cli-

ents have you advised or represented as a Certified

Public Accountant or as a tax consultant who are

in the lumber field?

A. The Southwest Lumber Mills and Duke City

interests.

Q. Just those two? A. Yes, sir. [1169]

Q. To what extent have you represented the

Southwest Lumber Mills in these fields?

A. On some special matters.

Q. What were the special matters?

A. Taxation principally.

Q. You say taxation principally, what else?

A. I represented the Southwest Lumber Mills

in connection with my first meeting with Mr. Lib-

erman. At that time they were working out a
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matter pertaining to the lumber business, and I
was representing the Southwest Lumber Mills as
against Mr. Liberman. That was how I met Mr.
Liberman.

Q. That was '42, '43?

A. Around that, the early 40's.

Q. Was that a tax matter?

A. It was a combination tax and business

matter.

Q. Was that at the time Mr. Liberman was
working for Southwest Lumber Mills as a checker,

which was the capacity I believe he identified him-
self in when he commenced working there?

A. That was at the time when the interests of

Mr. Liberman were set up in that remanufactur-

ing plant, I believe he mentioned in his testimony.

He was not a checker.

Q. Was he a partner in Southwest in that

transaction 1

? A. No, sir.

Q. One of the stockholders in the [1170] corpo-

ration? A. In Southwest?

Q. Yes, or in the Transit Remanufacturing.

A. In the Transit Remanufacturing, yes.

Q. Since that time, '42, '3, '4, or thereabouts,

have you represented Southwest Lumber Mills in

any capacity at all? A. Yes, sir.

Q. When and in what regard?

A. I would imagine it must have been some-

where around 1947 or '8, or '50, around that pe-
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riod, in connection with some accounting matters

and tax matters.

Q. Have you had any similar representation

since? A. No, sir.

Q. The last one dates back to about 1950 or

perhaps a little earlier?

A. Or perhaps a little later, in that area.

Q. Your best recollection in 1950?

A. Yes, sir.

Q. When you met Mr. Liberman was he living

in Albuquerque then? A. I believe so.

Q. And have you continued to represent him

since shortly after you concluded this matter that

you were against him on, you say, with Southwest

Lumber Mills?

A. Yes, sir. Except when you use the term

"against," it [1171] wasn't a battle, anything of that

sort. They were working out a transaction between

the two interests and I represented Southwest

Lumber Mills in the transaction in which they were

trading out with him. I was on the other side. I

don't want to leave the impression there was any

litigation, anything like that.

Q. Have you represented him since that time?

A. Yes, sir.

Q. I think you said you are his tax consultant

and you either said business or financial advisor,

I don't recall which ?

A . T said financial advisor.
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Q. What do you mean by that?

A. By that, I advised him primarily on matters

pertaining to finances, rather than on matters per-

taining to sale and production of merchandise.

Q. Has that representation continued almost

from the beginning of your representation of Mr.
Liberman, have you served in that same capacity

all these years'? A. Yes, sir. [1172]

Q. Has he or was he when you first met him
engaged exclusively in the lumber business?

A. To my knowledge, yes, sir.

Q. And by that I assume you mean in the pro-

duction of timber into lumber and the sale of

timber, is that right? A. No, sir.

Q. The sale of lumber, is that it?

A. No, sir.

Q. Tell me what it is?

A. He was engaged in the manufacturing busi-

ness, they had a yard and plant at Albuquerque.

In the later years they began to acquire timber

interests.

Q. And in the intervening years from '43 or '4,

thereabouts, to the present time has he engaged

in any other activities that are not directly con-

nected with the lumber business ? A. Yes, sir.

Q. And what?

A. In various ventures. He has had some real

estate ventures, uranium ventures, oil ventures.

Q. He consulted you with regard to them?

A. Yes, sir.
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Q. Both in a business way and financially?

A. Yes, sir.

Q. Has it been his practice through the years

to take up [1173] every major acquisition of prop-

erties or businesses?

A. I couldn't answer that in the form in which

you put the question.

Mr. Moore: Take up with whom?

Q. (By Mr. Romley) : I mean take up with

you, Mr. Rosenthal?

A. Well, he would discuss most things with me.

Some he would, some he wouldn't.

Q. Now, he had, when you first met him, only

an interest in one plant and that was in Transit

Remanufacturing, is that correct?

A. I believe that is correct.

Q. I think he testified the other day that they—

and named some five or six, and one he didn't

recall. Did he consult you at the time of the acqui-

sition of these other five or six or seven plants?

A. One of them, I don't know if that was one

that he mentioned or not, but he did.

Q. Which one do you recall, sir?

A. G-allinas.

Q. Gallinas? A. Yes, sir.

Q. Do you remember whether he consulted you

in connection with the acquisition of any of the

others?

A. I think not, I don't recall of any. [1174]
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Q. When was Grallinas acquired?

A. I'd have to test my memory, but it was a
long; time ago. I'd rather somebody tried to refresh

my recollection on it, I know it was quite some
time ago, somewheres around 1950, I'd say.

Q. And did he acquire the entire interest or

only a part? There were some you remember that

he has only a part interest in?

A. This one the entire amount.

Q. Was that an outright purchase?

A. Yes, sir.

Q. What particular matters has he discussed

with you in the tax field?

Mr. Moore: I don't see the materiality or rele-

vancy of that, if your Honor please, and I object

on that basis.

The Court: I don't think it's material.

Q. (By Mr. Romley) : In connection with your

advising Mr. Liberman as a tax consultant, has

he taken up matters with you relating to depreci-

ation of machinery and equipment?

A. Only in a broad, general way.

Q. In connection with the acquisition of the

Gallagher properties here in Winslow, in which

you took part or participated in negotiations, did

you advise him with regard to depreciation?

A. No, sir. [1175]

Q. Do you know whether he received any ad-

vice in that regard? A. From me?

Q. From anybody. A. I wouldn't know.
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Q. He never discussed it with you in any way?

A. No, sir.

Q. Have you ever been to the Winslow plant?

A. No, sir. I might say the only discussion we

had on depreciation, I think you asked me before,

was as to whether or not salvage value had been

deducted, and I said that I took that up to make

sure that it was, and that I recall.

Q. Has your relationship with Mr. Liberman

from the beginning, then, been on a rather very

friendly basis? A. Yes, sir.

Mr. Moore : Object to that, if your Honor please.

I don't see any relevancy to that.

The Court.: He may answer, the answer may

stand.

A. Yes, sir.

Q. (By Mr. Romley) : Does he make frequent

trips to New York and consult with you?

A. You'd have to define "frequent" for me, Mr.

Romley.

Q. How many trips on an average does he make

during a year to New York and discuss matters

with you? A. Maybe one a year. [1176]

Q. And has that been the situation for the past

five or ten years at least?

A. I would think so.

Q. And how many of those occasions have you

met him at the airport?

A. Whenever I know he is coming.
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Q. Every time you know he is coming-?

A. That's right.

Q. On how many of those occasions have
you

A. May I correct that answer, whenever I know
on what plane he is coming.

Q. Do you have other out of State clients?

A. Oh, yes, sir.

Q. Do you make it a practice to meet your out
of State clients at the airport?

A. Whenever I get the opportunity, yes, sir.

Q. How many times have you spent the entire

day and night with Mr. Liberman as you say you
did on the 15th, the night of the 15th and the

morning of the 16th ?

A. In addition to that one the only one I can

remember now is in connection with the purchase

of the Gallinas plant some ten years or so ago

when we were both out to the Gallinas and spent

the night together. Fm sure that we may have in

the meantime, but I just don't recall.

Q. Was the purchase of the Gallinas plant ne-

gotiated in [1177] New York? A. No, sir.

Q. Were any of the parties who were selling

the Gallinas plant present in New York on that

occasion ?

A. On which occasion? It wasn't done in New
York.

Q. No discussions even there?

A. In New York?

Q. Yes. A. No, sir.
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Q. As Mr. Liberman's tax consultant and finan-

cial advisor have you come to know something about

his business and his business ability?

A. Yes, sir.

Q. About his work?

A. What does that mean, Mr. Romley?

Q. About what he has in the way of financial

assets? A. Yes, sir.

Q. And about what he earns in these various

enterprises? A. Yes, sir.

Q. You think your information in that regard

is fairly accurate, sir?

A. With records it would be more accurate than

it would be from memory.

Q. You do have some memory in that regard?

A. Yes, sir. [1178]

Q. In your work in the field about which you

have testified have you come to know the profits

that can be earned by a good, efficient operator

of a lumber mill?

A. I saw one just a few days ago, the nearest

one to the group around here at Southwest Lumber

Mills. I studied their report a few days ago for

a five-year period.

Q. Is that the only answer you can give me to

the question I asked?

A. I think it's the best answer, the most correct

answer because I studied no others.

Q. Have you ever studied Mr. Liberman's?
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A. I thought you meant in addition to Mr.
Liberman's.

Q. "Well, have you studied Mr. Liberman's?

A. Yes, sir.

Q. And Southwest 1

? A. Yes, sir.

Q. Any others? A. Nagels'.

Q. Any others? A. No, sir.

Q. And do you know what the net profits were
of the Duke City Lumber Company during the fiscal

year ending January 31st, 1959?

Mr. Moore: We object to that, if your Honor
please, because that was prior to the acquisition

of Winslow and [1179] furthermore it's not limited

to per feet on lumber milled, they handle a lot of

other materials other than what they mill.

The Court.: What was the question?

(Whereupon, the pending question was read

by the reporter.)

The Court: He may answer if he knows.

A. I don't know offhand, Mr. Romley.

Q. (By Mr. Romley) : You mean by that you
don't know exactly or

A. I don't even know approximately, Mr. Rom-
ley.

Q. You don't even know approximately. Do you

know approximately what the net earnings of the

Duke City Lumber Company, a partnership, was
on a per thousand foot basis during that same

period? A. No, sir.
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Q. Mr. Rosenthal, certain exhibits were offered

in evidence yesterday and today, I believe starting

with and ending with Y. Were all of these pre-

pared by you? A. Yes, sir.

Q. Have you prepared any other exhibits than

these I just mentioned in connection with this case?

A. I prepared the summary of the Southwest

Lumber Mills profits during the five-year period

that was shown here yesterday.

Q. Any others? [1180]

A. I assisted in the preparation of some of the

answers to your interrogatories, if you are referring

to those.

Q. You mean some of the'—well, by that do you

mean the answers and also the schedules that in

some instances are a part of the answers?

A. Some places some and some places others.

Q. I see. Have you seen and examined all of the

schedules that are attached to the answers to the

interrogatories ?

A. If you take out the word "examined" because

I believe, Mr. Romley, that word "examined" has

a totally different connotation to you than it does

to a certified public accountant. If you say have

I looked at them, the answer is yes.

Q. Well, tell me the extent to which you looked

at them, whether you just glanced over them,

whether you studied them, whether you assisted in

their preparation, whether you assisted in assem-

bling data or made suggestions with regard to their

preparation and things of that sort?
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A. I did nothing; with regard to assembling

data, I did make some suggestions as to the man-
ner of their preparation and I did look them over
casually, did not study them in detail.

Q. Was that done in New York or Albuquerque ?

A. Both places.

Q. Have you taken an active part in the ad-

vising of Mr. Liberman with regard to this [1181]

trial ?

A. That depends on what you call active.

Q. Taken any part? A. Yes, sir.

Q. To what extent?

A. That's a very difficult question to answer

because you'd have to narrow it down to specific

matters. I have discussed the various phases with

him, I have discussed them with counsel, I have dis-

cussed them with some of the other people and to

state exactly what I did with each one I just

couldn't possibly do that.

Q. Did you—you say you made suggestions with

regard to the preparation of the schedules—some

of the schedules?

A. Some of the schedules, yes.

Q. Attached to the interrogatories?

A. Yes.

Q. Answers to the interrogatories. When you

did that in New York who came out to consult you ?

A. Nobody, that was over the phone.

Q. Over the phone. And when you came to

Albuquerque with whom did you work or discuss

the matters? A. Principally Mr. Cavanaugh.
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Q. Did you have any part in the preparation of

the exhibit which is attached to the answer to one

of the interrogatories which was referred to yes-

terday as the Winslow U and O statement % I think

it's number 15. [1182]

A. I missed the first part of the question, Mr.

Romley.

Mr. Romley: Read it, please.

(Whereupon, the pending question was read

by the reporter.)

A. I never saw it until after this trial started,

nor even heard about it.

Q. I beg your pardon?

A. I never saw it nor heard about it until after

this trial started.

Q. After the answer—you saw all the interroga-

tories, did you t A. I believe I did.

Q. Were they sent to you in New York?

A. I don't recall if they were sent to me in

New York or I saw them in Albuquerque.

Q. Was a copy delivered to you to be retained

by you? A. Yes, sir.

Q. Do you still have it? A. I believe so.

Q. Were copies of the answers to the interroga-

tories delivered to you and to be retained by you?

A. Yes, sir.

Q. Did you examine them when they—again I'm

using you have indicated I shouldn't. Did you look

at them, sir, when they were—when you received

them? [1183] A. Yes, sir.
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Q. Did you read them other than just looking?
A. Yes, sir.

Q. Did you make any study of them?
A. "Study" is a hard word to define, Mr. Rom-

ley.

Q. It's difficult for me to ask you the question

since—you tell me what you did with regard to

those schedules?

A. I read them and the parts that were of in-

terest to me I read more carefully than the parts

that were out of my scope of work.

Q. I see. Were there any of them that were out

of your scope of work?

A. I have a feeling there were.

Q. I mean insofar as the schedules are con-

cerned ?

I

A. Insofar as the schedules are concerned?

Q. Yes.

A. I don't recall just what they were. If I could

look at the schedules I could tell you more cor-

rectly.

Q. Well, did you read and consider to some

extent, at least, all of the schedules?

A. Yes, sir.

Q. Well, then, you are not entirely correct,

are you, when you say you never saw the Winslow

U and O statement until this trial commenced?

A. I think we misunderstood each other. I meant

to say [1184] until this litigation commenced. When
I used the word "trial" I meant the word "litiga-

tion." I'm sorry.



1292 Maurice Liberman, et al. vs.

(Testimony of Joseph Rosenthal.)

Q. This litigation commenced last April, if I

remember correctly, when the Complaint was filed?

A. I tell you when I first saw it, Mr. Romley,

that's what you want to know?

Q. Yes, sir.

A. It was about February of this year.

Q. About February of this year?

A. Yes, sir.

Q. That was about the time the answers to the

interrogatories were being prepared?

A. I would think so. That's the first time I

saw them or heard about them, in connection with

answering your interrogatory.

Q. Did you discuss that schedule now, I'm

speaking of 15, this Winslow U and O operation

at the time you saw it in February of this year?

A. Yes, sir.

Q. With whom did you discuss it?

A. I discussed it with Mr. Cavanaugh, Mr.

Liberman and with Mr. Edsel, who is referred to

in the testimony.

Q. Did you—was that at Albuquerque?

A. Yes, sir. And of course with counsel.

Q. Do you have that statement—that schedule

before you, [1185] that's number 15?

A. Yes, sir.

Q. Did you note when you saw it in February

of this year that Mr. Cavanaugh, in its prepara-

tion, had shown net profit per thousand of $15.63?

A. On this schedule, yes, sir.
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Q. Was that profit or the amount of that profit

in keeping with any knowledge or information you

had at that time with regard to what a good, effi-

cient operator could make from the operation of

a lumber mill?

A. I don't think I am qualified to answer what

a good, efficient operator could make out of a lum-

ber mill. My familiarity with it, as I told you, is

what the Libermans do in their business and I

also assume that Southwest Lumber Mills is an

efficient operator, at least I bought some stock in

them.

Q. Do you consider Mr. Liberman as an effi-

cient operator? A. Yes, sir.

Q. I think you referred to him sometime as

quite an able businessman?

A. If I didn't before I will now.

Q. Was this figure shown on Exhibit 15, net

profit per thousand of $15.63, in keeping with what

you knew regarding the past profit of Duke City

per thousand?

Mr. Moore: We object to that, if your Honor

please. [1186] The witness has answered he did not

recall that figure, and we are dealing with an

estimate that was made by Mr. Cavanaugh under

the conditions which he has described.

The Court: Well, the ^dtuess may answer the

question.
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A. I don't think I'm qualified to answer what
a lumber man, even Mr. Liberman, would make
in connection with this schedule because the only

figures that I would be familiar with in Mr. Lib-

erman's operation are the total, overall operations

which includes all problems, all different kinds of

lumber, manufacturing, buying, making molding,

selling, financing and things of that sort, and I

do not have any information whatsoever as to what

a reasonable profit would be even in Mr. Liber-

man's operations and the operation of a single

division of that business, like a single mill.

Q. Well, when this Exhibit 15 was first seen

by you I assume that was in Albuquerque?

A. Yes, sir.

Q. During the course of the preparations of

answers to interrogatories? A. Yes, sir.

Q. In which you were called in to consult and

advise? A. Yes, sir.

Q. And at that time when Mr. Cavanaugh

showed you this he said to you, in substance or in

fact, "This net profit per thousand is what Arizona

Timber was making in the Winslow [1187] opera-

tion, isn't that true? A. No, sir.

Q. Did you ask him if it did?

A. It did what?

Q. If it showed the net profit per thousand of

the Winslow operation?

A. I doubt if we discussed that.

Q. You mean you saw that figure and just didn't

do anything more about it?



George E. Nagel, et al. 1295

(Testimony of Joseph Rosenthal.)

A. I did a lot more about it, Mr. Romley, if

you'd ask me.

Q. You say you doubt if you even discussed
this figure?

A. No, sir, I didn't say that. You asked me*

Q. What did you say?

A. I understood you to say

Q. What did you say, sir?

Mr. Moore: We object to that, if the Court
please.

The Court: Read that question and answer.

(Whereupon, the questions and answers ap-

pearing on page 1,187, line 23 to 25, and on
page 1,188, line 1 to 7, inclusive, were read by
the reporter.)

Q. (By Mr. Romley) : You doubt if you dis-

cussed the net profit of the Winslow operation?

A. That's right.

Q. Did you, at that time, know what was the

net profit [1188] of the Duke City operation per

thousand ?

A. At the time we were discussing this?

Q. Yes. A. No, sir. [1189]

Q. Did it strike you as perhaps being impor-

tant to compare the profit shown on this Exhibit

15 as against the profits that might be reflected on

the books of Duke City?

A. I saw the two numbers as answer to exhibit

40, or Interrogatory No. 40, and I saw this number.

Q. Interrogatory No. 40 showed $6 and some

cents, did it not? A. I believe so.
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Q. $6.58. It is one of the typewritten pages,

your Honor, rather than the schedule.

Interrogatory 40 appears on page 12 in the Inter-

rogatories and the answer thereto appears on page

17.

Mr. Moore: If the Court please, this calls to

my attention the fact that we filed a corrected

schedule.

The Court,: The corrected schedule shows $5.79.

Mr. Moore: $5.79. We now move to correct the

answer on page 17 to 5.79 in lieu of the 6.58.

The Court: If there is no objection I will inter-

line notation corrected to 5.79.

Q. (By Mr. Romley) : Mr. Rosenthal, if I can

get back to what I think I was examining you

about, with regard to this Exhibit 15, the Winslow

U & O, did you note when you saw the Exhibit 15

the net profit shown there of 15.63 per thousand

and compared with the 6.58 per thousand contained

in the answer at that time? [1190]

A. Yes, sir.

Q. Did that raise any question in your mind at

all? A. It did.

Q. Did you discuss it? A. Yes, sir.

Q. With whom?

A. Mr. Cavanaugh, Mr. Liberman and counsel.

Q. This was in February in Albuquerque?

A. About that.
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Q. Now, the figure of 6.58 or 5.79 was arrived
at after adding some costs or asserted costs that
did not appear in the Arizona Timber operation,
or do yon know, sir?

A. I'm afraid I don't understand your question,
Mr. Romley.

(The last question read.)

Q. Perhaps I can restate the question. The 6.58

or 5.79 figure, depending on which one you take,

was arrived at after including an item for inter-

est on all of these matters you have testified about
here? A. Yes, sir.

Q. Including the interest on the full $650,000
all the time? A. Yes, sir.

Q. Including interest on the 317,000 that was
Mr. Liberman's personal obligation, isn't [1191]

that right?

A. I don't recall offhand. I would have to look

at the schedule to see if it does or does not.

Q. Doesn't it include interest on the $405,000

represented by the obligation that he was to repay
over a period of three years?

A. I don't remember whether it did or didn't,

Mr. Romley.

Q. Let me direct your attention to Schedule F
attached to the answers to the interrogatories.

A. Yes, it does.

Q. It does. That figure was arrived at after a

figure for depreciation of something better than

$8 per thousand on the weighted average, isn't that

right?
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A. I am not sure you understand that depreci-

ation on weighted average, because that deprecia-

tion—I think the best answer to that is yes. There

is depreciation in excess of $8 in that schedule.

Q. That figure of $5.79 or 6.58, as the case may

be, was arrived at also after reflecting as a cost

of production or expense in any event on cash

discounts, including a computation on the fire loss

and shipments to Duke City? A. Yes, sir.

Q. Which you know now we're not paid, is that

right, sir?

A. Yes, sir. I knew then they were not paid.

Q. You knew then, but still showed them [1192]

here? A. Yes, sir.

Q. It included or it was arrived at also after

adding as a part of the cost of production some

13 or $17,000 for legal expense and a 13 or $17,000

item for auditing expense, is that right?

A. I know there is an expense in there for legal

and auditing. I don't remember the amount, What-

ever is in there is correct.

Q. You know the major part, of that expense is

in connection with the defense of this lawsuit?

A. I don't know that. I know some part of it

may be.

Q. Do you then know that part of it that is

included therein representing a part of the ex-

pense of this lawsuit is not properly chargeable

against cost of production so far as this lawsuit

is concerned? A. I do not.
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Q. Do you think it is properly chargeable?

A. That is a matter for counsel to determine,

whether it is or is not properly chargeable. From
an accounting standpoint it is proper to include

in the operating expenses of a business all of the

expenses incurred in the business, including those

unusual things which happen occasionally even in

litigation. In the ordinary preparation of financial

statements of companies showing their operating

expenses, all of the expenses are included and pro-

rated, where proration [1193] is necessary against

different departments.

Q. This figure was arrived at after including

a figure of I think around 12 or $13,000 for occupa-

tional taxes, isn't that right?

A. I don't know what that is.

Q. Occupational taxes? I was mistaken as to

the amount. Will you refer to Schedule D. I will

show it to you, sir. Occupational taxes and license,

$7,040?

A. I am not familiar enough with that item

to answer, Mr. Romley.

Q. Do you know whether that should or should

not be included in there?

A. I don't even know what it is, Mr. Romley.

Q. That figure of 6.58 or 5.79 again was arrived

at after charging against expense of operation or

general administrative, in any event, in arriving



1300 Maurice Liberman, et al. vs.

(Testimony of Joseph Rosenthal.)

at that figure of nine thousand odd dollars paid

to Mr. Warren, a former partner, isn't that right?

A. The payments to Mr. Warren were included.

I don't remember what the amount is. If the

amount is on the exhibit then it is as you say.

Q. Mr. Warren is a former partner, is he not?

A. Yes, sir.

Q. Hasn't been a partner since about 1955 or

'56, at least that long he has been away from [1194]

it? A. That is right.

Q. He hasn't performed any services for Duke

City in any way? A. He has not, sir.

Q. Did you feel it was proper to charge against

this operation money as an expense of operation

some money that was being paid to a former part-

ner? A. I certainly do.

Q. You believe that to be proper?

A. I certainly do.

Q. You consider it proper not only to charge

it against Duke City operation in New Mexico,

but also against this operation in Winslow which

did not even exist? A. I absolutely do.

Q. You absolutely do? A. Yes, sir.

Q. Did you help negotiate the deal with Mr.

Warren? A. Yes, sir.

Q. Do you recall how long he was to be paid

the 833.33 per month about which Mr. Grevey

testified yesterday? A. Yes, sir.

Q. Was it five years? A. Yes, sir.
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Q. Mr. Rosenthal, you have, I guess we can say,

examined rather carefully the series 7 exhibits

here, the annual [1195] reports of the Nagel Lum-
ber & Timber Company for the years '52 through
'59, have you not?

A. I wish you wouldn't use the word "ex-

amined" to me, because for forty years the word
"examine" means something different to me than

it does to you and I can't adapt myself to the

use of that word so quickly. I have looked at them
and inspected them. If you would like to know
what the meaning of "examine" means to me, I

will be glad to explain it to you.

Q. All right.

A. To a Certified Public Accountant, when we
say we have examined something arid rendered an

opinion in connection with that examination, that

means we really did a job on it. I didn't do that

kind of a job. But that word "examine" means

something to a Certified Public Accountant differ-

ent than it does to people other than C. P. A.'s.

Q. Means we have examined and rendered an

opinion, my questions didn't encompass rendering

an opinion.

A. The word "examine" itself means something

to a C.P.A. that it doesn't to the layman.

Q. In any event to the extent that you studied

this series 7 exhibit would you agree that the

manner of setting up the statement of earnings

is correct? A. In Nagels?
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Q. Yes. [1196] A. Substantially.

Q. Is it not correct in any respect? Perhaps it

would be fairer to you to let you see one of these,

sir. A. Are you speaking as to form?

Q. Yes. A. I would say they are correct.

Q. Directing your attention to 7-1, Exhibit B,

page 1959-4.

A. For the purpose of financial accoiinting, I

will say these are correctly set up.

Q. Do you see an item for operating profit?

A. I do.

Q. And is that the way that the operating profit

was set up on this schedule or Exhibit 10, I believe

it was, showing the operating profit from the

Nagels operation, operating profit from the Nagel

mill before deducting depreciation?

A. It is not the way it was set up on that

report.

Q. Did the changes consist only in this 7-1 that

we are speaking of, of charging only $27,000 in-

stead of the $44,700 paid to the partners, and also

in not including therein an item for depreciation?

A. That is correct.

Q. Except for that it is exactly in accord with

the audited statement, is that correct? [1197]

A. For this one line, yes.

Q. Yes. Some point was made in the course of

the cross examination of Mr. Brunell and I think

also Mr. Nelson and by you yesterday with regard

to items for bad debts? A. Yes, sir.
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Q. And items for interest?

A. And to that extent I think I would have
included the bad debts among the operating ex-

penses and as to the interest I would have included

them either in the operating expenses or down
below where it appears here, depending upon the

circumstances. There are different forms of pre-

sentation.

Q. Isn't this the usual form, sir, in certified

public accounting practice to arrive at the net op-

erating profit and to state below there as is on
this Peat, Marwick & Mitchell report the bad
debts and interest?

A. It was one of the usual forms. This is not

standard practice followed consistently by all, Mr.

Romley, by no means.

Q. Is that practice followed by you?

A. No, sir.

Q. Have you ever followed that practice?

A. Yes, sir.

Q. Have you more generally followed it than

not?

A. I have more generally not followed it.

Q. You say it is a matter of preference among
the, [1198] depending upon the individual account-

ant?

A. It is more than just that. Financial state-

ments are not geared to a fixed pattern. The prepa-

ration of a financial statement should take into
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consideration the judgment of the individual pre-

paring the statement, in order to present the

statement in a manner that will be most informa-

tive to those that are going to use it, And a state-

ment prepared for one purpose, Mr. Romley, is

not necessarily the correct kind of statement to

be prepared for another purpose, even though the

figures are exactly the same.

Q. In your opinion, Mr. Rosenthal, do these

statements which you prepared and which have

been received in evidence as "P" and "Q," do you

think they are informative to the extent necessary

for this trial? A. I believe so.

Q. Is it your opinion that the net profit of the

Nagel mill is as shown on your Exhibit Q of only

$1.41 per thousand?

A. After making provision for the adjustments

which I believe to be proper, as shown on that

statement, that is correct.

Q. I am interested, sir, if I can get it, as to

whether in your opinion the total net profit made

during the period shown by the Nagels upon which

they would have to pay an income tax was only

$1.41 a thousand?

A. No, sir. That statement was not prepared

for income [1199] tax purposes. That was what I

meant, Mr. Romley, when I said that a statement

prepared for one purpose is not necessarily a state-

ment for another purpose, and even the statement

you showed me a moment ago is not the same state-



George H. Nagel, et al. 1305

(Testimony of Joseph Rosenthal.)

ment they used for income tax purposes, that I'm
sure of, even though I wasn't there.

Q. Let me ask you this, sir. Is it your opinion
that the net earnings of the Nagel Lumber &
Timber Company during the years 1955 to 1959
inclusive were only $1.41 per thousand?

A. I didn't say that.

Q. I know you didn't say it and I want to find

out if you do say it.

A. If I can see the statement that I prepared
I can tell you better. That statement you showed
me a moment ago reflected their operations during

the calendar year 1959. That was the only period

involved. What it would have been if they would

have operated the Duke City Lumber mill under

exactly the same conditions as they had operated

their own business in the Duke City Lumber mill

and the only changes that I made were that I

provided for the interest which they would have

to pay by operating the Duke City Lumber mill

on that $650,000, I provided for interest on work-

ing capital, which doesn't appear anywhere. That

is referred to as a computed cost, which I provided

for in all these statements and discussed yesterday.

I think those are the only [1200] adjustments that

I made. And the depreciation of course as com-

puted in one of the exhibits that I prepared, lie-

cause the depreciation in the Duke City Lumber

mill would obviously have to be done on totally

different factors than depreciation on the Nagel

mill, there were different factors involved.
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Q. Have you ever prior to this litigation in

preparing a financial statement an item of interest

on operating capital?

A. Yes, that is common practice.

Q. As affecting the net earnings of a business?

A. Yes, sir.

Q. And you prepare income tax returns?

A. Yes, sir.

Q. Do you deduct an item for interest on work-

ing capital that you don't pay?

A. That is the difference between income tax

returns and other returns, and that is the reason

I explained to you before, Mr. Romley, statements

are prepared for different purposes, different fig-

ures. They are both honest but they are different

normal requirements. For the purpose of preparing

income tax returns, interest on capital is exactly

the same thing as partners' salary. They can take

twenty per cent interest or no interest. They could

take one million dollars salary or no salary. The

net actual income is the same, assume we are deal-

ing with partners or individuals as we are here

and not corporations. However, [1201] that has

nothing to do with the preparation of a financial

statement.

Q. Are you trying to be objective in the prepa-

ration of these exhibits that you produced yester-

day and this morning, or are you putting it in a

light most favorable to Mr. Liberman?
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A. Mr. Romley, I presented them as I would

present them if I were asked as a Certified Public

Accountant to make an objective determination of

the figures that would be arrived at, starting with

the exhibits that you submitted and making the

adjustments that I think should be necessary.

Q. Are you saying that this business is capable

only of earning $1.41 per thousand?

A. I didn't say what it is capable of doing. I

analyzed the figures. I am not saying what it is capa-

ble of doing. Incidentally, that one dollar something

per thousand is after providing for interest on

the working capital. So obviously the income, as-

suming that the partners contribute their own

capital to the business and made no charge for

interest, from that very statement you can deter-

mine that the profits would have been more than

that.

Q. From Duke City statements you have seen

prior to this litigation did they include an item

for interest on operating capital before showing

their net earnings'?

A. It so happens they did. [1202]

Q. Do you have any of those statements here?

A. No, sir. It doesn't make any difference in

their final profit because in their case they have

different capital accounts for the partners as dis-

tinguished from their profit sharing ratios. Their

figures are determined after providing for interest

on partners' capital accounts and then the profit
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is determined and prorated on a percentage basis.

But that is not necessarily conclusive in all cases.

Q. Ordinarily it is true that partners salaries

are not taken into consideration at all in arriving

at the net earnings of the partnership'?

A. On the contrary. On the contrary, Mr. Rom-

ley. Ordinarily, and I might say that it would be

wrong to arrive at the net earnings of a business

without making provision for partners salaries

where you are trying to determine the correct

earnings of a business. For the purpose of income

tax returns it is not necessary, or I should say

Federal income tax returns, because in some of

the states provision is made for it. But in the

preparation of Federal income tax returns, since

it makes no difference, it just makes no difference.

But the Nagels themselves in their own report,

for the period beginning October 1, 1957, did take

into consideration in arriving at the net profit to

be divided among the partners in accordance with

the profit sharing ratio in the agreement, they did

take into consideration [1203] as a deduction the

amount of partners salaries.

Q. You didn't expect, did you if the Nagels

were going to operate through Bob Jenkins and

with Mr. Liberman the plant at Winslow to be

acquired from the Arizona Timber Company there

would be a charge so that Mrs. Nagel would be

getting 60,000 a year and Bob Jenkins 30,000, did

you? A. We never got that far.
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Q. You added back here on this Exhibit P an
item for Mrs. Nagel's salary, as you term it, for

the years, the two and three-quarter years prior

to the formation of the partnership?

A. I did, sir.

Q. You took a figure of $30,000 a year?

A. I did, sir.

Q. Your are aware of the fact that the exhibits

presented on behalf of the plaintiffs here took out

the $44,400 paid to the partners and put in a fig-

ure of 27,000 on the premise that is what manage-

ment would cost?

A. I am aware that is what they did.

The Court: Pardon me, Mr. Romley, we will

take the morning recess.

(Recess.) [1204]

After recess:

The Court: Mr. Romley.

Q. (By Mr. Romley) : Mr. Rosenthal, I believe

when we recessed we were speaking of taking out

the partners' salaries and replacing them with

$27,000? A. Yes, Mr. Romley.

Q. I assume you put them back in because you

felt the $27,000 was not sufficient, is that right?

A. No, sir.

Q. Did you feel the 27,000 was a fair manage-

ment charge as we set it up in our exhibit?

A. I have no opinion on that.

Q. No opinion at all?

A. No, sir. I have some opinion, but I didn't

do it because of any opinion that I had.
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Q. What is your opinion?

A. I don't think I am qualified to express an

opinion, I have an opinion

A. You told me, you volunteered you had an

opinion. What is it, sir?

A. Well, I think my opinion is that the best

answer is what the partners themselves thought

was reasonable. The agreement, the partnership

agreement provides that salaries shall be in an

amount which is reasonable compensation for serv-

ices or some words like that. I saw the partnership

[1,205] agreement and what it provided. I saw the

amount taken as salaries by the partners on their

return. My opinion is that they are the best judge.

Q. Then you think that Mrs. Nagel's services

in operating a twenty-five, thirty million foot mill

are worth more than the $24,000 a year that Yale

Weinstein gets for managing the Liberman enter-

prises of eighty-seven million? Is that what you are

telling us? A. As to that I'm sure

Mr. Moore: We object to that, if it please the

Court.

The Court: The objection is sustained.

Q. (By Mr. Romley) : Well, now, you heard

the testimony of Mr. Weinstein as to his compen-

sation, did you not? A. Yes, sir.

Q. You know the services that he performs?

A. Not too well, sir.

Q. You know in a general way what he does?

A. Very general way.
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Q. You know in a very general way what Mrs.
Nagel does, do you not? A. No, sir.

Q. You have a pretty good idea, don't you?
A. No, sir.

Q. Not in the slightest?

A. No, sir. I met Mrs. Nagel once in my life be-

fore this [1,206] trial, and I saw her again here.

Q. Do you know what a person, whether it's Mrs.

Nagel or anybody else operating that business,

managing that business as she says she does, not

keeping time but coming in at 9, 10, 11 o'clock in

the morning, whether her services would be worth
more or less than the services performed by Yale
Weinstein? A. I don't think

Mr. Moore: We object to that, if your Honor
please, no foundation laid.

The Court: He may answer.

A. I don't think that a value of the services

are gauged by time. A certain individual might

put in five times as much time as another individ-

ual and be worth one-tenth the compensation.

Q. Well, to summarize you have no opinion

what the management charge should be?

A. For Mrs. Nagel?

Q. For the operation of the joint venture, Na-

gel and Duke City in the plant if they had ac-

quired it?

A. I think that's a correct statement.

Q. And you will not challenge, then, and you do

not challenge the charge we made of $27,000 as

being a fair management charge?
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A. I don't challenge that. I merely recorded the

salaries [1,207] they took on the statement.

Q. Now, further with reference to Exhibit P,

and this series of 7 of exhibits, the annual reports,

you recall that we showed in one of our exhibits

the—I think it was 10—the operating profit?

A. Yes, sir.

Q. Before depreciation and after making the

change about salaries that we mentioned?

A. Yes, sir.

Q. You felt, I assume, did you, that in order

to more accurately arrive at the picture, that you

should bring in bad debts and interest?

A. Yes, sir.

Q. So on page 1 of P, Exhibit P which you

prepared and was received in evidence, you showed

interest during the five years of $71,386.21 and

bad debts of $8,407.06, that's right, isn't it?

A. Yes, sir.

Q. Did you think that if you were going to

take these two items which are shown below that

net operating profit line in these exhibits, series

7, that it would also be fair then to bring in what

we did not include, because we didn't think it

should be, the item for other income which aggre-

gated, for that same period, $103,138.58?

A. No, sir, I did not. [1,208]

Q. Don't you think that if you are going to

bring in the items of interest and bad debts that

you should offset that with other income?



George H. Nagel, et al. 1313

(Testimony of Joseph Rosenthal.)

A. If the other income pertains to the opera-
tion of the business, by all means it should. I had
no way of knowing what some of those items of
other income are, and if they would be properly
identified and explained to me as being applicable to

the operation of the business I would be the first

one to say that provision should be made for them.

Q. Well, there was one item on Exhibit 7-1

A. There are some, incidentally, that I know
should not be adjusted, should not be provided for.

Q. And there are some that you know could be
adjusted and brought in, is that right?

A. Yes, sir.

Q. Well, those that you did know, did you
bring those in?

A. There is one that I know isn't, I believe

provision was made for it but not in the direct

manner in which you referred to it, but provision

was made for the item of interest income even

though I didn't make it in the way that you can

see as a separate item on the statement. But it

was in the framework of that statement that I

made, Mr. Romley.

Q. Now, in Exhibit 7-1 for the year of '59, do

you see an item as other income, gain on sale of

assets of thirty-eight thousand pins dollars? [1,209]

A. I did.

Q. Wouldn't it occur

Mr. Moore: What page are you looking at?
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Mr. Romley: This is Exhibit B of that sched-

ule, 4—1959-4.

Q. (By Mr. Romley) : Does the item "Sale of

other assets" mean anything to you as an account-

ant? A. It does.

Q. What does it mean?

A. It means that in the ordinary sense, I haven't

any way of knowing

Q. No, just

A. As an ordinary accountant?

Q. What does it mean to you?

A. It means the amount realized from the sale

or other disposition of assets in excess of their

depreciated book value.

Q. And you had seen and examined carefully

—excuse me, examined, look at and studied the de-

preciation records and schedule of the Duke City

people, didn't you? Hadn't you?

A. Yes, sir.

Q. Did you see-

A. Pardon me a moment, I examined the sched-

ule__I use the word "examined" for your purposes

—the schedule which you submitted in one of the

exhibits, that's what I took. I didn't [1,210] go

beyond that.

Q. Well, this item of $38,000 in 7-1 to which

I have referred is income to this business, is it not?

A. It is income to this business but does not

belong as additional income in these exhibits that

vou mentioned. Now that you have brought it to
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my attention I saw it before, and after your ques-
tions, if I were asked to make that statement over
again now with regard to this item I would do it

exactly the same way I did, and would not con-
sider this as an item of income to be reflected in
that statement, and I will be glad to tell you why,
if you want to know, Mr. Romley.

Q. It not infrequently happens that depreciated

assets are sold for more than their book value,

depreciated book value, is that right?

A. That is common.

Q. And it's reasonable to assume, is it not, that

if Duke City and Nagel had gotten together and
operated this mill that they might have that same
experience? A. Mr. Romley

Q. Now, please, can you answer it or not? If

you can't, it's all right.

A. That's looking into the future. You take

losses on assets, you take gains on assets. It could

be either.

Q. And while we are on the subject of depreci-

ation, in the projections which you made and are

reflected in Exhibits P, I believe, P and Q, you

took into account only the fact that the assets or

machinery and equipment would be depreciated

over some of them two years and some of them

over five years, is that right?

A. I don't think I made any computation on

two years.
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Q. Well, during the normal life of this mill, in

your opinion, sir, is it reasonable to expect that

some of these items will be depreciated completely

out and still be usable? A. Yes, sir.

Q. You found that to be true in the Nagel sit-

uation, that their saw mill, I believe, has been com-

pletely depreciated?

A. Yes, sir, that is common practice.

Q. And still being used? A. Yes, sir.

Q. The depreciation was all taken in the nor-

mal course of events'? A. Yes, sir.

Q. So if that—it's reasonable then to believe,

is it not, that these assets that you depreciated

over the* period of time reflected in your exhibit

will still have utility and be usable in the lumber

business after the period of time you have re-

flected?

A. You have asked me two questions in one.

You asked if they will have utility and usable.

They will have no utility, although they will be

usable. Those are two different words. [1,212] The

word "have utility" means that they will be usable

in a place where they can be used. Under the com-

putations that I made they were prepared on the

assumption that comes the end of this five-year

period, those physical assets would still be there

but would have no utility as such because they

would not be used in the operation of the mill.

Q. Well, now, then your assumption in making

these exhibits which you have come forward with

affecting the profits are on the basis that after
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these items that are being depreciated have been
depreciated for tax purposes over the five-year

period, that then they have no further utility at

all, is that right?

A. I made no computation of depreciation for

tax purposes, Mr. Romley.

Q. Where did you get the information upon
which you are depreciating the saw mill there over

the period of five years?

A. Your exhibit

Q. You show me where on my exhibit that ap-

pears? I think you are referring to Number 12,

are you not? No, it's number 11. Show me where
the saw mill is being depreciated over five years?

A. The saw mill is one of the items in the col-

umn headed: "15 percent salvage." The total of

that column is $403,000, which includes the saw
mill for 176,000. You made provision for salvage

value of $60,000 on the entire four hundred three,

[1,213] and stated that the net depreciable bal-

ance, which means the amount to be absorbed in

operations as depreciation, amounts to $342,000.

A portion of that, the allocable portion is for

the saw mill, since the net depreciable balance of

this type of asset, which is the fixed asset, not the

movable equipment as I said yesterday. Since this

type of asset is to be depreciated over the period

of time that it is going to be used in that mill,

and in my assumptions we assume that the mill

would run for five years at thirty million feet a

vear.
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Then this $342,000 should properly be depreci-

ated over that one hundred fifty million feet, and

in this computation my own personal opinion is

that it should be depreciated not over the one

hundred fifty million feet, but in the same manner

as Nagel computes its depreciation on its own

books, over the roughly one hundred million feet

that's under contract.

Q. Now, let me see if I understand you cor-

rectly, Mr. Rosenthal. Are you saying that Exhibit

11 shows that the saw mill, as you read it, is being

depreciated over a period of five years'?

A. No, this doesn't show over what period it is

being depreciated in so many words, but it does

show that the saw mill is being depreciated over

the number of feet that you are using as the factor

or the ingredient in determining the amount of

depreciation to be taken. [1,214]

Q. And that's 266,500,000, isn't it?

A. That's right, you have depreciation

Q. And is that to be produced in the five years?

A. No, sir.

Q. Is it to be produced in the fifteen years?

A. I don't know.

Q. Will you look at another exhibit?

A. Your schedule says^-your schedule shows a

computation of 266,000,000 feet which, for your

purposes you have computed as being the total

expected production. I have ignored that and, on



George H. Nagel, et al. 1319

(Testimony of Joseph Rosenthal.)

the instructions from counsel, I have made com-
putations in exactly the same way that you made
them here, but drew a line after the thirty million

dollar group and came up with a total of one hun-
dred fifty million feet instead of two hundred
sixty-six million feet, and then made the compu-
tations in exactly the same way even though, in

my own opinion, I thought that the one hundred
fifty million feet was excessive and my opinion

corresponds with the opinion as expressed by Na-
gel in its ledgers and its reports, and I assume
in its tax returns, that the depreciation, this de-

preciable amount, if applied to the way Nagel did

it, this three hundred forty-two thousand would
not even have gone as high as on the one hundred

fifty million feet. Certainly not as high as the two

hundred sixty-six million, but would have been

limited to the one hundred ten million feet and

possibly even under that. [1,215]

Q. Let's go back to this Exhibit 11, sir. You see

here at the bottom depreciation spread over total

projected production of 266,565,000 feet?

A. Yes, sir.

Q. Doesn't that show to you that, when con-

sidered in connection with the saw mill item above

that we do not show any replacement for, that it's

being spread out over that production?

A. Mr. Romley,

Q. Now, please, can you answer me directly

without a speech?
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A. I can't answer that yes or no, sir.

Q. All right.

A. This shows that it is not spread out like the

rolling equipment, so much a year regardless of

production. This not spread out on an annual basis

over fifteen years equally. This is spread out on the

unit of production method, and it encompasses a

computation of what the depreciation would be and

if you will take your computation, one of these com-

putations, this 342,000,000—I'm sorry, $342,000 is

spread out not on the basis of time, but rather in

your own computation on the basis of units to be

produced.

Q. Now, sir, do you have any idea as to how,

what was the —do you have any idea as to the value

in November, 1958, of the saw mill? [1216]

A. None whatsover.

Q. Do you have any idea as to whether that can

be used for the fifteen years referred to in the evi-

dence of the plaintiffs in this case 1

A. I have no information on that subject at all.

Q. And if I were to ask you the same questions

with regard to these other items as to whether—

as to how long they will last, you'd be unable to

answer them, is that right?

A. In a broad, general way I could say that

some of the lives given to the equipment there, if

you are going to spread it on a fiftteen-year basis,

that some of the lives exceed the lives recommended
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in bulletin F, and it's common knowledge among
practitioners that the lives as shown in bulletin F
are high lives provided to the revenue agents so

they can reach settlements with tax payers on de-

preciation rates.

Q. Does bulletin F refer to machinery and saw
mill equipment or only to office equipment?

A. Both.

Q. Does it include lumber—I mean lumber mills,

saw mills, planing mills? A. Yes, sir.

Q. And that recommendation in bulletin F is

for—represents the period of time over which the

Government will recognize the depreciation of a
given item, either on a unit basis or on an annual
basis, is that right? [1217]

A. No, bulletin F does not refer to a unit basis.

Q. Entirely on an annual basis?

A. Entirely on an annual basis, yes, sir.

Q. Now, are you implying or meaning to imply

by your testimony, sir, that once any of these items

have been fully depreciated in accordance with bul-

letin F, or in any way, that thereafter they have no

utility whatsoever?

A. No, sir, I didn't say that at all.

Q. So if this saw mill were depreciated—do you

know that the saw mill is being depreciated by Duke
City over a unit production of ninety million feet?

A. I assume that.

Q. And do you assume that that will be accom-

plished within a period of three or three and a half

years, thereabouts?
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A. I would assume that. In my computation I

made, one of those figures—I believe I took—I have

one figure there, three and a-third years and one

three and two-thirds. It's approximately that per-

iod of time.

Q. Now, you are not expressing an opinion that

after that three, three and one-third or three and

two-thirds years, that the planing mill has no fur-

ther utility?

A. No, on the contrary I think that it would be

physically able to produce under the normal cir-

cumstances but that isn't the way depreciation is

computed.

Q. No, that isn't the way depreciation is com-

puted, let [1218] us say, but however do you recog-

nize that after the depreciation has been taken out

on the saw mill in the three, three and a-third or

three and two-thirds years, that thereafter the net

profit of the operation is going to increase because

of the fact that the saw mill has been depreciated

out?

A. I don't think that's a correct statement at all.

You are assuming, when you say the net profit is

going to increase, that there is a net profit to start

with. There may be a net profit, there may be a

loss. And the elimination of the depreciation might

merely be a diminution in the loss.

Q. Well, let me ask you this, sir: If we are to

assume that the operation would show a profit, and
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if we are to assume further that an item of $176,-

000, a saw mill is depreciated out in three and a-half
or four years even, and if we are to assume that
an operation continues in the same manner to show
a profit, is not the profit going then to be greater
after this has been fully depreciated out?

A. If you make all of those assumptions, the
answer would be correct, provided you also made
provision for replacements which would also have
to be depreciated.

Q. Now, do you know what replacement will be
necessary in connection with the saw mill?

A. No, sir, only what I have heard in this testis

mony.

Q. You know that there are overhauls and re-

pairs made on all equipment, you assume that?

A. I am not referring to that, I am talking to

the type of replacements which are capitalized,

things like the kiln, things like that new planer,

that stacker. I am talking about only those things

which in their ordinary course are capitalized. I

know that there was some rolling equipment that

was purchased, just what the details are I don't

know. But I'm referring, Mr. Romley, only to the

things which are capitalized and not to the items

which are expensed.

Q. Yon said, "I know there was some rolling

equipment that was purchased." What is that?

A. T know because I was told.
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Q. What rolling equipment was purchased?

A. I don't remember what it was, but I assure

you, Mr. Romley, that I have been told that since

the acquisition by Duke City, they have replaced

some rolling equipment.

Q. Aren't you confusing it with the projection

of Mr. Weinstein as to the rolling equipment that

they would have to purchase?

A. I don't think so.

Q. If they continued hauling?

A. I don't think so, I think I was told that they

did purchase some in addition to what they are

going to purchase. I am pretty sure that I was told

that.

Q. Now, with regard to the stacker that was pur-

cased, I don't recall its price. Do you, sir? [1220]

A. No, sir.

Q. Do you remember the testimony to the effect

that it was—its net effect was that there would be

less man hours spent in doing the stacking of the

lumber, that this would take care of it?

A. Yes, sir.

Q. Is it reasonable to assume that premise, sir,

that other operational costs are decreased?

A. Yes, sir.

Q. Did anyone ever say to you, or has it ever

been said to you by Mr. Liberman or anyone con-

nected with him how much manpower would be

saved by the use of that stacker?

A. No, sir, not to me.
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Q. Never heard Mr. Weinstein refer to the fact

that that stacker would pay for itself in ten months?
A. No, sir.

Q. Or how many men it would replace?

A. No, sir.

Q. If we can boil it down, or summarize it, sir,

is this a fair statement: That the depreciation taken
for income tax purposes, and that's substantially

what has been done on these exhibits, is that right ?

A. No, sir. When you say the exhibits, your ex-

hibit that you prepared or mine?

Q. The exhibit and yours, both. [1221]

A. No, sir, they have nothing to do with the

depreciation taken for income tax purposes, they

were your computations.

Q. Well, they weren't my computations on five

years on the saw mill or on the planing mill or the

lumber shed or on the bunk house, were they?

A. They were your computations on the total

amount of depreciable balance spread over the num-

ber of units that you computed, and all I did is

took a different number of units over which to

spread them.

Q. Where did you get that different number of

units?

A. The different number of units? From your

computations, the first three.

Q. You mean you just took the first five years?

A. The first five years, yes, sir.

Q. Projected at thirty million a year?
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A. Yes, sir, in one of the schedules. In a differ-

ent schedule which I believe has been introduced in

evidence I took the timber under contract, which

is somewhat less than that.

Q. Well, now, you know that a lumber mill is

not bought with the idea on the part of the pur-

chaser, here Mr. Liberman, that he is going to be

able to manufacture only the timber under con-

tract. You know that, don't you?

A. I know that a lot of things are discussed, I

know that Mr. Liberman and I discussed that, and

as far as he was [1222] concerned he was ready to

buy that mill just to cut the timber that he had if

he had to.

Q. He was willing to buy that mill, pay $650,-

000 for it in order to cut fifty million feet of tim-

ber, is that what you are telling mel

A. No, sir, ninety million feet, Mr. Romley.

Q. Where did he have ninety million feet to cut

at that time?

A. Prior to the purchase of the mill he didn't,

but at the same time, in the same instant, in the

same agreement that he bought the mill for $650,-

000 he acquired additional timber as part of that

same purchase agreement. When added to the tim-

ber he had in Aztec, he had some sixty million feet

up in the Aztec, and some thirty-four million that

he acquired from Gallagher at the time he pur-

chased the mill, which is ninety-four million which

1 computed to—taking your figures, without admit-

ting they are correct, on overrun—to one hundred
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ten million feet. That's just another computation,
but we always speak of it in terms of timber, or not
in terms of lumber or footage. So that he had some
ninety-some odd million feet of timber over which
to ammortize the cost of that mill. [1223]

Q. You say that figure that I had for overrun,

do you know what the overrun was last year for

Duke City? A. In the Winslow mill?

Q. Yes, sir.

A. I have been told.

Q. 14.6 per cent, wasn't it?

A. That is what I have been told.

Q. By Mr. Liberman?

A. By Mr. Cavanaugh.

Q. Mr. Cavanaugh? A. Yes.

Q. So would you agree then, sir, that the projec-

tion we make of 15 per cent, in light of the testi-

mony, it runs nationally on an average, or the West
Coast, I should say, 15 to 20 per cent is a conserva-

tive one?

A. On the contrary, I would say it is an ex-

aggerated one.

Q. In the experience that Duke City had itself

last year?

A. I don't want to say for the West Coast, but I

would rather say for Duke City's own operation at

Winslow, because I believe in order to get a fair

picture of overrun, the longer the period you take

the more accurate your figures are and the figures

for the year preceding this, the same man who

told me it was 14.6 for this year told me there was
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a loss of nine-tenths of a per cent for the preceding

year. [1224] If I were using my judgment I would

take the two year period, get a weighted average

and come up with something like six per cent, some-

thing like that. That is what I would do if I were

making a computation.

Q. You think it is better to take a longer per-

iod of time?

A. For the purpose of determining overrun, pro-

vided that conditions are substantially the same. If

you ran into a period where the conditions are ma-

terially different, then it would be wrong to take

a long period of time. You must take conditions

that are comparable.

Q. In your opinion, sir, in order to compute

earnings should you take a longer period of time?

A. You must take a longer period than one year.

You must take not too short a period and not too

long a period and in the largest number of valuation

cases that I know anything about, from reading and

being personally familiar with, the general average

that is taken is a five year period. And that is the

same period that was taken by the Nagels, when

it was necessary for them to determine earnings,

average annual earnings for the purpose of valua-

tion, they took a five year period.

Q. You changed their nine year period which

they presented? A. Yes, sir.

Q. To a five year period? [1225]
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A. Yes, sir.

Q. In that ftve year period you have a fire which
is the largest of its kind in the history of sixty
years up there?

A. That is the same period that fire was in-
cluded, in the five year period that Nagel took, if
I remember correctly.

Q. Getting back to where we were a moment
ago. In New York was it that you talked to Mr.
Liberman about the amount of timber that he ex-
pected to mill?

A. I am afraid I don't understand your ques-
tion.

Q. Was it in New York that you talked to Mr.
Liberman and he told you in regard to the amount
of timber, this 90 million feet he was going to mill
through the plant?

A. I am sure we must hare.

Q. I thought you said awhile ago you did? You
did not say it was in New York, but that you talked
to him.

A. We did talk about it and I am sure we talked

about it in New York.

Q. He asked your advice with regard to pur-
chasing that mill, as a financial advisor?

A. Mr. Libermau doesn't ask my advice on
whether the price is right or wrong.

Q. Answer my questtion. Bid he or didn't he?
A. On some phases, yes.

Q. Did he ask your advice with regard to the

acquisition of the Gallagher properties? [1226]
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A. On some points of it, yes.

Q. Did he during that period of discussion tell

you how much timber he expected he could mill

through this property of the Gallaghers'?

A. Our conversation was about the 90 million

feet.

Q. Did you say to him that would be a sufficient

amount of timber, sufficient in your opinion to jus-

tify an investment of $650,000?

A. I think his opinion on that is far better than

mine. That isn't the kind of thing that he would

lean on me for advice.

Q. When you were talking about that did you

know how future timber might be acquired?

A. Yes, sir.

Q. Through it being presented for bids by the

U.S. Forest Service? A. Yes, sir.

Q. Did he tell you at that time that he expected

not only to mill this 90 million feet, but expected he

would be a successful bidder on some of this forest

timber*?

A. That we would be a bidder, I am sure we

said he would be successful; he hoped; but previous

experiences with him, I know he is not always a

successful bidder on timber on which he bids.

Q. None of us are always successful bidder on

everything [1227] we bid, are we?

A. That is correct.

Q. Did he in those discussions say to you: There

will be some more timber coming up for sale. In
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my judgment I think I can get more to mill than
the 90 million existing feet?

A. I doubt very much if we discussed that. We
had too many other things to discuss at the time.

Q. When did he first talk to you about the pos-
sible acquisition of the Gallagher properties?

A. The first record of which I have definite
knowledge is September 11, 1958.

Q. Did he call you long distance at that time?
A. Yes, sir.

Q. Did he tell you he had a meeting with Mr.
Gallagher and was negotiating for the purchase?
A. Yes, sir.

Q. And did he ask your advice?

A. I think it was more to report to me to keep
me informed what was going on. We probably spoke
about a number of things and included that in the
conversation. That would be the normal approach
of things. I don't think it was for the purpose of
asking for advice in the way you mean it, Mr. Rom-
ley. When we talk about things, we talk like a man
and his advisor and I suppose you could construe

it as asking [1228] for some advice.

Q. If he didn't at that time, did he later ask

for your advice in connection with that transaction ?

A. Yes, sir.

Q. When?

A. I am not clear as to the period between Sep-

tember 11 and October 12. He may or may not have.
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My mind is just a blank on that period. But cer-

tainly on October 12th.

Q. What time did you meet him?

A. It was in the early evening, I would judge

somewhere around eight o'clock, somewhere, some-

thing like that.

Q. Discuss it that night?

A. I am sure we must have discussed it on the

way driving him in to the hotel.

Q. Did you spend that night with him at the

Essex House? A. No, sir.

Q. How long did you remain with him that night

to discuss matters with him?

A. I don't recall, but it was not one of those ex-

tended visits.

Q. At that time did he ask your advice with

regard to purchasing the property?

A. At that time, Mr. Romley, he had no con-

tract or anything for it, because it was in a very

hectic situation is probably a mild way to describe

it. And we discussed various [1229] phases of it.

Q. Will you please answer my question?

A. I don't know how I could answer your ques-

tion in a yes or no answer.

Q. At that time did he ask your advice with re-

gard to the purchase of this property?

A. I would rather say the answer is yes

Q. Don't rather say anything. If you know, tell

us yes or no, if you don't know say you don't know.
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A. Mr. Romley, the principal purpose of his

visit there at that time was to straighten out an-

other matter. In the background of straightening

out that other matter was the question of purchas-

ing the mill.

Q. Mr. Rosenthal, at that time did he ask your

advice in regard to purchasing the property?

Mr. Moore: We object to the reiteration. I think

the witness has answered it as fully as he can on

a yes or no basis.

The Court : I think he has answered.

Q. (By Mr. Romley) : Mr. Rosenthal, did you

ever advise him with regard to the purchase of this

mill?

A. As to certain phases of it, yes.

Q. Did you ever make any projections with him

or talking to him with regard to whether it would

be a profitable venture? [1230] A. No, sir.

Q. Did you ever recommend he purchase it or

recommend to the contrary?

A. I made no recommendation, I wouldn't do

that. My consultations were in connection with fi-

nancial requirements, and also the manner in which

it was to be acquired.

Q. What were your discussions with regard to

financial requirements ?

A. As to how much money it would take to run

the mill, to acquire and rim it.

Q. Was he in a financial position to do that?

A. That would depend upon the terms.
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Q. Was he in a financial condition to do it on
the terms it was acquired? A. Yes, sir.

Q. You knew that from all your dealings with

him? A. Yes, sir.

Q. What is your definition, sir, of operating

capital ?

A. Operating capital is the amount of money

which must be used in the operation of a business

over and above the amount required for fixed as-

sets.

Q. And what items are included in that? It is

not just cash, is it? A. No, sir.

Q. What are the items included in that cate-

gory? [1231]

A. A reasonable amount of cash with which to

operate accounts receivable to be carried for the

sale of materials, inventory and prepaid expenses in

the usual case, or particularly as applied to this

case.

Q. Do you know how much operating cash would

be required in this case?

A. In the case of this Winslow mill?

Q. Yes.

A. I would say somewhere between 50 and $100,-

000 as a normal working balance.

Q. Every business that you ever had anything

to do with always had some accounts receivable on

the books, does it not?

A. I know some that don't.

Q. Everv successful business does?
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A. No. Macy's sells for cash only.

Q. You are one ahead of me. I didn't know that.

Most successful business concerns that do business

on a credit basis always have accounts receivable,

do they not? A. Yes, sir.

Q. And the amount is largely dependent upon
the total volume of business done on a credit basis,

isn't that true?

A. That is one of the ingredients.

Q. One of the major ones?

A. That is a major ingredient, one of the major

ingredients, yes. [1232]

Q. What other major ingredient is there?

A. The length of time that customers take to

pay their bills. A business with a large volume

might have smaller accounts receivable than the

business with a small volume. It is the large volume

business people pay in ten days and the small busi-

ness they pay in 90 days.

Q. Have you in any part of this Exhibit P in

evidence doubled up on an interest items that you

know of? A. Not intentionally, sir.

Q. Mr. Rosenthal, is it your opinion that the

projected profits of the Duke City operation in

Winslow during the first five years following Decem-

ber 1, 1958, would result in a total net profit, the

total of only $149,659?

A. I expressed no such opinion.

Q. Do you have any opinion? A. No, sir.
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Q. Yon are not then representing that this figure

of 149,659 appearing on the last page of Exhibit P
is all that the net profit will be realized?

A. I am not stating whether there will be a

profit or loss. What I computed there is what the

profit would be if it were based on the average profit

of the Nagel operation as submitted by you, multi-

plied by the various amounts and factors shown on

that. I expressed no opinion what the profits will

[1,233] be in the future, Mr. Romley.

Q. Did you on that expression, based on the

fact, did you know that the operating profit of

Nagels in 1958 was $149,000 plus?

A. You are talking about numbers that I know

nothing about. If you will show me a copy of the

exhibits I will be glad to discuss it with you.

Q. That is Exhibit 7-H on page 3. The operat-

ing profit, $149,739.39

A. Before provision for interest and bad debts'?

Q. And after all provision and all income of

$167,000 plus, is that right?

A. Before other deductions, not after deductions

for interest, Mr. Romley.

Q. There is an interest item there.

A. I am sorry, there is not.

Q. $12,479.69?

A. That is below the 176,000 you mentioned, Mr.

Romley. You must deduct that from the 167,000 you

mentioned.
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Q. I beg your pardon, you are correct. It is

146,247 after that deduction?

A. Yes, sir, but that includes other income of
which I have no knowledge and other deductions.
That is very close to the 149,000. The operating
profit was 149,000 and the bottom figure is 146 000

&

[1,234]

Q. Do you know how much the net income was
from Duke City for this last year's operation on
[1,234] the Winslow plant?

A. No, sir, I do not.

Q. Have you ever heard any figures from which
that could be computed? A. No, sir.

Q. Are you sure about that?

A. Their actual net profit?

Q. Yes. A. Yes, I am sure of that.

Q. You helped prepare these schedules. Let's

take a look at them.

A. May I correct that.

Q. To conform to those schedules, you mean?

A. In connection with the preparation of the

answers to Interrogatory No. 40, certain figures

were extracted by Mr. Cavanaugh in the best way
he could and certain adjustments were made 1 to

those figures to give effect to a determination of net

profit as I would prepare it if I were asked to

determine what the net profits would be on the

operations of the Winslow mill, giving effect to

those things which ordinarily are not given effect
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to on the books of account themselves but which

should be given effect to in a computation of this

type.

Q. So the amount of net profit was discussed in

your presence that Duke City made in the thirteen

months period [1,235] ending December 31, 1959,

do you remember'?

A. No, I don't remember, but it would be the

profit shown on there minus those things which

are computed items of cost, like interest and things

of that sort. Obviously they did not pay the amount

of interest shown on that statement.

Q. On Schedule answering Interrogatory 40,

originally it reported the profit per thousand of

the Winslow operation from acquisition of Decem-

ber 31, 1959, the amount of 6.58 per thousand, isn't

that right*? A. Yes, sir.

Q. That was to be spread over how much lum-

ber, do you recall? A. No, I don't.

Q. Something over 23 million feet of lumber

shipped, was it? A. In that area.

Q. And that would have amounted to something

in excess of 149,000 that you show for five years,

is that right?

A. Which 149,000 are you referring to ?

Q. I referred to earlier in your Exhibit P as

the five year, page 4.

A. This is the wrong page and wrong item you

are showing me.



George H. iSlagel, et al. 1339
(Testimony of Joseph Rosenthal.)

Q. It is the fourth page, the last page of Ex-
hibit P.

A. If I may, you want to refer to the third
page. That [1,236] is the figure you are asking
me for.

Q. Didn't I examine you awhile ago on the
figure of 149,000 that appears on the last page?

A. Mr. Romley, the figure you are now point-
ing at is merely the amount of interest which is

applicable to the operation. I believe the figure

yoTi want is on the preceding page.

Q. How much is that?

A. That is 158,000, higher than the one you
mentioned, but that is the one you are asking for.

Q. That figure you project on the third page,

it is, of Exhibit P, 158,000 is for a five year
period, is it not?

A. Of Nagels operation.

Q. 158,000, five years of Nagels operation, and
here in one year you have net earnings of 141,715.37

for the year 1959?

A. Those are prepared on entirely different

methods of computation. In my judgment the 158,-

000 figure mentioned on the page you are speaking

about is the correct way to make the computation

and give effect to those things I am referring to.

The simplest illustration, Mr. Romley is the ques-

tion that you asked me about depreciation. You
asked me if it isn't true that when an asset is fully

depreciated and is still being used, doesn't the profit
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go up? Sure it does. In the Nagel statements the

assets that have been fully [1,237] depreciated were

still in use during 1959 and therefore there is no

provision for depreciation in the 1959 Nagel oper-

ation of the assets still being used by Nagel. Where-

as, in the computations that you prepared under

Exhibit 11, you substituted for Nagel's depreciation,

which included, as I said, fully depreciated assets,

so there is no amount, you substituted the depre-

ciation on the purchase price of $650,000. That

calls for a totally different kind of computation for

depreciation. There are other things in the same

way. [1,238]

Q. (By Mr. Romley) : Let me ask you, sir, with

regard to the item of interest which you have de-

ducted at 6 percent on the $650,000, and 6 percent

on the 405,000 declining balances, and maybe that's

all—there may be another item but not of great

consequence. I suppose in your practice you have

prepared several reports similar in a general way

to those that comprise Exhibit 7, is that right?

A. Is this Exhibit 71

Q. Yes. A. Yes, sir.

Q. Extending over a period since 1922

1

A. Yes, sir, and even before that.

Q. That undoubtedly would run into several hun-

dred or several thousands

A. That's a reasonable statement.

Q. In how many of those reports have you shown

what you have shown in P<?



George H. Nagel, et al. 1341

(Testimony of Joseph Rosenthal.)

A. In the type of report in Exhibit 7 the per-

centage would be relatively small. But Exhibit 7

is not what we have in these other exhibits, they

are prepared for a totally different purpose. These
are referred to as financial reports.

Q. Well, does Exhibit 7 show the net profits

realized from the operation of the Nagel Lumber &
Timber Company during each of those [1,239]

years ?

A. For the purpose for which they would be

prepared, I would say yes.

Q. They weren't prepared for the purpose of

this lawsuit in mind, they were all made up long

ago with the exception of the last one which was

made up this year ? A.I agree.

Q. The year of '59?

A. I agree with that, and I believe the one for

1959 was also made up without regard to the law-

suit.

Q. Well, do you agree that the net profits real-

ized from the operation of the Nagel Lumber &
Timber Company are as reflected in series 7?

A. It is unfair to ask me that question because

we get back again now to this question of what is

the word "examine" and how am I in a position

to state whether that is fair? I believe that they

were prepared correctly, at least in the later years.

In the earlier years the accountants who prepared
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the statements specifically, they themselves who

prepared them disclaimed any knowledge of the

accuracy of them, and you want me to state that

I think they are correct, Mr. Romley?

Q. Well, let's take the years that they have

expressed a definite opinion on, that is because they

hadn't taken the inventory in the early years?

A. There is one year in which an opinion is

expressed that I believe the accountant probably,

through oversight, [1,240] expressed the opinion

when they shouldn't. In the later years, their opin-

ion is correctly expressed.

Q. In other words, you are not challenging the

fact that the net profits earned in the Nagel mill

during these certified years, if I may use that term,

are as shown in series 7, is that correct 1

A. With one exception, it is correct, as to one

of the years I believe the accountants are unable

to properly certify that statement. But I am not

admitting that it's correct, I am not challenging

it. I don't know, Mr. Romley. I just read it.

Q. And you don't mean by your testimony here

to challenge any of the profits reflected in all of

these series, whether they are certified or not?

A. That is correct.

Q. As representing the net profits from the op-

eration of the business? A. That is correct,

Q. You are not challenging that?

A. I am not challenging them.

Mr. Romley: That's all, sir.
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A. (Continuing)
: I used them in the prepara-

tion of the exhibit.

Mr. Romley: That's all.

Mr. Moore: Your Honor, I can't finish. [1,241]

The Court: Very well, we will recess until 1:30.

(Whereupon, a recess was taken from approxi-

mately 12 o'clock noon until approximately 1:30

o'clock p.m.) [1,242]

1:30 o'clock p.m.

JOSEPH ROSENTHAL
resumed the witness stand and testified further as

follows

:

Redirect Examination—(Continued)

By Mr. Moore:

Q. Mr. Rosenthal, Mr. Romley questioned you

concerning the charging off in the exhibit of the

sum of $833 per month paid to a former partner,

a Mr. Warren. Are you familiar with that trans-

action? A. Yes, sir.

Q. And you told Mr. Romley you believed that

is the proper charge as it appeared in that exhibit?

A. Yes, sir.

Q. Tell us why?

Mr. Romley: Your Honor, I think yesterday we

had an objection from counsel that the exhibit is the

best evidence. I think T am entitled to see it and T

could cross examine if he could refer to it.
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Mr. Moore : I am not referring to the agreement,

I am asking the gentleman to explain the answer.

He told Mr. Romley that was proper and he had a

reason and could explain it. Mr. Romley didn't ask

him, I am now asking him to explain it. [1,243]

The Court: Very well.

A. A payment under an agreement not to com-

pete is made by businessmen for the purpose indi-

cated in the words themselves, to make sure that

the individual to whom this sum is paid will not

compete, usually during a fixed period of time. The

purpose of that payment is to make it possible for

the individual making the payment to have the

comfort of knowing that during the existence of

that agreement he is not going to have any compe-

tition from that individual, either in sales or em-

ployees or buying the business, something of that

sort.

Q. (By Mr. Moore) : Let me ask you this

The Court: Mr. Moore, that answer assumes that

is what this payment is for.

Mr. Moore: That was what I was going to ask

him and if he has personal knowledge of it.

The Court: Has personal knowledge from the

contract?

Mr. Moore: No, I will show.

Q. (By Mr. Moore): Mr. Rosenthal, did you

participate in the negotiations with TVarron when

that payment was set up?
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A. I personally negotiated it.

Q. You negotiated it yourself ?

A. Yes, sir.

Q. Let me ask you this, was that a payment of

money for an agreement not to compete? [1,244]

A. In the lumber business.

Mr. Romley: We object as not the best evidence,

your Honor. I think we are entitled to see the agree-

ment.

The Court: I don't think it will help very much
because the answer that was given over the objec-

tion was, "in the lumber business." Of course, if it

was in the lumber business and all over the United

States it probably isn't any good anyway.

Mr. Moore: I will ask him an additional ques-

tion, not to compete where.

The Court: That is what we are getting into. We
are getting into the terms of the agreement. Do you

have the agreement?

Mr. Moore : I don't think Ave have that agreement.

We didn't anticipate that would come up, your

Honor, and we don't have it. But this witness per-

sonally negotiated it himself, has knowledge of what

it was, has knowledge of what the payments are and

I am simply offering it to explain his ansAver be-

cause Mr. Romley questioned him at length whether

that was a proper charge as shown on these exhibits.

I believe Ave are entitled to offer it to complete the



1346 Maurice Liberman, et al. vs.

(Testimony of Joseph Rosenthal.)

explanation. That is the purpose of the offer, is to

explain this man's reasons why he would consider

that a proper charge against the operation of Duke

City Lumber Company business. Your Honor, if I

may move on and if we find it, I will come [1,245]

back to this subject.

The Court : Very well.

Q. (By Mr. Moore) : Let me direct your atten-

tion, Mr. Rosenthal, to the accountant's report of

Nagel Lumber & Timber Company for the year

ending December 31, 1959. That must be Exhibit 7-1.

Turn to page—looks like 1959-10, entitled: Disposi-

tion of funds provided from operations and other

sources. A. Yes, sir.

Q. Do you find on that page : Amortization, non-

competitive agreement $50? A. Yes, sir.

Q. From that report as you exhibit it, was that

charged up as operating expense?

A. Yes, sir.

Q. Now, Mr. Rosenthal, while you have that ex-

hibit, turn to page 1959-4. A. Yes, sir.

Q. Under: Other income. A. Yes, sir.

Q. Gain on sale of assets 38,000 plus.

A. Yes, sir.

Q. Will you explain what you mean, explain

your meaning of what you told Mr. Romley about

that figure this morning?

Mr. Romley: I think that is clear what he

said, [1,246] recognize the sale of some item that had

been depreciated, sold it for more than its depre-

ciation.
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The Court: He may answer.

A. Mr. Romley asked me why I did not include
this item in income in my reconstruction of their

exhibits in the same manner that I reconstruct their

exhibits by a deduction for interest. I stated that I
thought that item of gain on sale of assets should
not be included in income. A gain on the sale of
assets which relates to the lumber business is prop-
erly includable in the income even though it is

shown as other income, but still belongs in the profit

of that operation is well indicated by the answer
to Interrogatory No. 40 where Duke City itself

included gain on the sale of assets as an item of

income in computing its own profit in answer to

the Interrogatory No. 40. However, in determining
the net income based on the exhibits submitted and
which I prepared from those exhibits 9 to 13, I ex-

cluded the same item for this reason. As I explained,

the gain on the sale of the assets is the, shall I say

profit realized on the sale of those assets after ap-

plying the depreciated cost. If the depreciation

taken hasn't been enough to bring the asset down
to a value below the price for which it is sold, then

obviously when you make a profit on that sale, that

profit has the effect of either reducing the depre-

ciation or correspondingly becoming an item of in-

come in that period. Tn the [1,247] particular case

here, and this brings out what I've been trying to

say, that the preparation of the statement for one

purpose has nothing to do with another. In this

particular case what did I start with. I took Mr.
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Romley's exhibit which showed the operating profit

before depreciation. There was no depreciation com-

puted in the exhibit that Mr. Romley prepared.

Therefore any gain resulting from the sale of a

depreciated asset does not offset an item taken as

a deduction. The depreciation shown in Mr. Rom-

ley's exhibit was Duke City's depreciation, which

has nothing to do with Nagels' depreciation.

Q. Explain how this appears in this exhibit, this

38,000, how that was carried in this report?

A. In this report it is included as an item of

other income, in this report.

Q. Yes.

A. But in the report I prepared it should not be

included as income since the depreciation which

gave rise to this profit was not shown as a deduc-

tion by Mr. Romley, then the gain of sale of assets

should not be shown as income or reduction of de-

preciation.

Mr. Moore: Your Honor, we do not have that

agreement we were talking about with) respect to

the payment for non-competitive covenant.

Do I understand, Mr. Rosenthal, that you per-

sonally [1,248] negotiated that matter with Mr.

Warren on behalf of Mr. Liberman?

A. Yes, Mr. Moore.

Q. And what were those payments of $833 a

month for?

A. Those were

Mr. Romley: It has been asked and answered.

The Court: No, he may answer.
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A. Those were to prevent Mr. Warren from en-

gaging in any phase of the lumber business within

a certain area, the extent of which I am not sure,

except that Judge Johnson and I worked out that

area. We wanted to make that area as broad as we
could.

Q. (By Mr. Moore): Did it include Arizona?

A. I can't recall, but it certainly included Al-

buquerque and since Albuquerque is an integral part

of the operation we are talking about I'm sure it

included Albuquerque.

Q. Is that the reason you say that should be

charged in the manner in which it did appear on

that exhibit?

A. Yes, because it prevents Mr. Warren from

doing any phase of the lumber business, surely in

Albuquerque.

Mr. Romley: I move to strike it, your Honor, as

having no probative value because we are talking

about a single operation by these joint ventures in

Arizona.

The Court : As far as it appears it does not apply

to Arizona. [1,249]

Mr. Moore: The exhibit, if the Court please, was

prepared on their entire operation and then allo-

cated, as the witnesses have explained. Of course

that exhibit has not been offered in evidence yet.

We have had lots of testimony about it. I will cover

the Arizona feature of it with his Honor. I will pass

on to another subject.
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The Court: You say the exhibit has not been of-

fered ?

Mr. Moore : The schedule answering Interrogatory

No. 40 I don't think has been offered in evidence.

The Court: The witness has been examined with

regard to it pretty thoroughly.

Mr. Moore: Yes. I say the exhibit itself has not

been offered in evidence is my recollection.

The Court: I think not.

Q. (By Mr. Moore) : Mr. Rosenthal, Mr. Rom-

ley asked you with some particularity about your

discussion with Mr. Cavanaugh and with Mr. Liber-

man and Mr. Edsel regarding the estimate of profit

which was shown I believe in Plaintiffs' Exhibit 13,

that U & O schedule. What was your discussion

with Mr. Cavanaugh ?

A. My discussion was limited to that

Mr. Romley : Just a moment.

Q. (By Mr. Moore) : With respect to the $15

figure ?

Mr. Romley: Your Honor, I object to that on the

ground it is hearsay. I asked him certain questions

with [1,250] regard to that, I don't believe I opened

the gate, as Mr. Moore says.

Mr. Moore : I thought you did.

The Court: You asked him something about his

discussion with Mr. Cavanaugh.

Mr. Romley: Mr. Cavanaugh didn't say certain

things.
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The Court: You asked him with reference to his

discussion as to certain things and he said he didn't

discuss that. That was the matter you went back to

and asked the answer read back, so you did get

into his discussion with Mr. Cavanaugh.

Mr. Moore: I believe my recollection serves me
correct that he asked this witness : Did not Mr. Cav-
anaugh say that this was the profit of Arizona Tim-
ber Company.

Mr. Romley: I did ask that question.

Mr. Moore : He went into that figure. I think that

makes this admissible.

The Court: Well, I don't know as to that. The
answer was no.

Mr. Moore: Then there was a later question about

the discussion, who he discussed it with.

The Court : I am with you on that, but the ground

that you just mentioned, no, because if a witness

says there was no discussion about a certain thing,

that does not open up the conversation. [1,251]

Mr. Moore: I agree.

The Court: About the questions about what they

did discuss does open it up.

Q. (By Mr. Moore) : Do you remember the

question, Mr. Rosenthal? A. Yes, sir.

Q. Briefly outline the discussion you had with

Mr. Cavanaugh about that figure on that ex-

hibit. [1,252]

A. Mr. Cavanaugh and I discussed that one fig-

ure, on the exhibit, and Mr. Cavanaugh told me
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that, when I asked him about that number, he says,

"Well, as soon as it was prepared and I took it in

to see Mr. Liberman, he immediately said, 'That is

twice as much as it should be.'

"

And then he took the matter up with Mr. Edsel,

the insurance agent, and had discussed it with him

and they agreed between them that when the appli-

cation for the insurance were going to be made that

the figure would be adjusted so it would be half of

that figure.

Mr. Moore: That's all.

Mr. Romley: May I see that policy you had the

other day?

Mr. Moore: I don't have it. Do you have it, Mr.

Cavanaugh?

Recross Examination

By Mr. Romley:

Q. This U and O is a term for insurance known

as use and occupancy'? A. Yes, sir.

Q. It's a payment made by an insurance com-

pany, insofar as would be applicable here, for a loss

sustained as a result of fire occasioned by a shut-

down of operations for a given period of time, isn't

that right? [1,253]

A. That's reasonably correct.

Q. And a person may purchase insurance, U and

O insurance for anything up to a full 100 percent

of his loss, isn't that right?

.v. That's my understanding.
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Q. And if he wants to buy insurance for only
25 percent of his loss or for 50 percent of his loss

he can do that? A. That's my understanding.

Q. Whether Mr. Liberman just was interested
in having the insurance company carry half of the
loss and he carry the other half by buying only
half of the insurance, you don't know of your own
knowledge, do you? A. That is correct.

Q. Now, you are quite sure you had this con-

versation with Mr. Cavanaugh that you just re-

lated? A. Positive.

Q. And Mr. Liberman said, according to Cava-
naugh's statement to you that Mr. Liberman says
that the $15.64, I believe that was it, right in that

area, is too high, it should be about half of that,

is that right? A. Yes, sir.

Q. Half of that would be $7.82, would it not?
A. Yes, sir.

Q. And the conservative, or the claim we make
here is $8.01, isn't it? [1,254]

A. Which figure are you talking about?

Q. I don't say "we make," because we are not

limited to that. The claim we have made or the cal-

culation we have presented in the exhibit is based

on $8.01, is it not?

A. You have the numbers, Mr. Romley, I don't.

Q. On Exhibit 12, projected profit after depre-

ciation, $8.01. A. Yes, sir.

Q. This figure that you were speaking of, half

of that $15.64, if I'm correct in that, is after depre-

ciation also, isn't it?
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A. The figure that Mr. Liberman mentioned, I

don't know what he did.

Q. No, just please answer my question.

A. If you ask me about the number on that

schedule—would you please frame your question

again so I make sure I understand, Mr. Romley.

Q. Let's take a look at that Exhibit 15 again, sir.

A. Yes, sir.

Q. That is that U and O exhibit?

A. Yes, sir.

Q. That showed a net profit of $15.63, I was one

cent off in my calculation.

Mr. Moore: I object to the use of the term "that

showed a net profit." [1,255]

Mr. Romley: That states a net profit.

Mr. Moore: I must state to the Court that is

purely an estimate.

The Court: The Court is aware of that, Mr.

Moore.

Q. (By Mr. Romley) : This figure shown on Ex-

hibit 15 of $16.63 net profit per thousand is after

depreciation, is it not?

A. After depreciation of $3.90 shown on this

exhibit, yes, sir.

Q. That, apparently, was the amount of depre-

ciation being taken, or do you know, by Arizona

Timber Company*?

A. I believe I know that Arizona Timber Com-

pany took a bigger depreciation.

Q. A bigger depreciation? A. Yes, sir.
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Q. Than the $3.90?

A. I believe that's correct.

Q. How do yon know that ?

A. Because somewhere among the papers that
we have been working on there was some indication
of the depreciation taken by Arizona Timber Com-
pany in connection with the price computed for
the depreciation. I believe Mr. Cavanaugh testified

to that, that the Arizona Timber Company depre-
ciation was $150,000 a year and on their records,
and for the purpose of computing the charge to be
made under the milling [1,256] agreement, Mr.
Liberman objected to that amount of depreciation
and they reached a horse trade where the deprecia-
tion for the purpose of computing the milling con-
tract was cut down to either one hundred twenty
or $130,000, which when divided over thirty million
feet would come to the $4.33.

But that did not affect the depreciation taken by
Arizona Timber Company on its books, which still

remained at $5.

Q. Still remained at $5 ?

A. Actually more than $5.

Q. Where did you get that $5 figure?

A. $150,000 divided by thirty million feet would
be $5 per thousand.

Q. Where did you get the thirty million feet?

A. They were discussing thirty million feet as
the joint production of Arizona Timber Company
and Liberman under the milling contract. That
whole contract was based on an estimated produc-
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tion of thirty million feet, and if you take the de-

preciation of $150,000 and subtract from that 15,000

feet per annum at $4.33, that leaves the remaining

15,000 at $5.67. So that Gallagher's depreciation,

after being reduced by or the recovery of the $4.33

actually came to $5.67 on its fifteen million feet.

Q. That is a surmise on your part, isn't it?

A. The only surmise is that [1,257]

Q. Please, sir, is it or isn't it ?

A. I would like to answer that that the only

surmise is the $150,000 to which Mr. Cavanaugh

has testified, that I do not know of my own knowl-

edge. Everything else I do, it's arithmetic.

Q. Well, you heard Mr. Cavanaugh testify with

respect to this Winslow U and O statement, Ex-

hibit 15? A. Yes, sir.

Q. That the only items there that he thought

were incorrect of these specifications were the G
and A and selling? A. I heard that,

Q. And the stumpage? A. I heard that.

Q. Now, you are assuming that, notwithstanding

that testimony, there was still another item, namely

depreciation that was in error, is that right?

A. I would assume that, yes, sir.

Q. Now, with regard to this $38,000 in the gain

on sale of assets in 1959, page 4, that's 7-1, 1 believe.

That actually represented income to the Arizona

Timber Company, did it? To the Nagel Timber

Company, did it?

A. Income to the company?
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Q. Yes.

A. That's a capital gain on the sale of the assets

which is income if there is a proper deduction for

depreciation. [1,258]

Q. Well, is it income whether you consider de-

preciation or not, sir?

A. To the Nagel Lumber & Timber Company?

Q. That's what I asked you.

A. Yes, sir, it is.

Q. No question about it, is there?

A. No question about it.

Q. Now, that figure could have been taken into

account in our projections here if we didn't want

to be conservative and showed the larger income

than we showed on this exhibit, isn't that right?

A. Not the way you did it, no, sir, Mr. Romley.

Q. Not the way we did it because we were hold-

ing it down to the lower figure, weren't we?

A. You were eliminating the depreciation and

I don't think you should ask me whether you were

holding it down to a lower figure or not. You made

the schedules, I didn't. You left out the deprecia-

tion, I didn't. Since you left out the depreciation

you would have no right to include in income a

recovery of that depreciation, which is—that's all

the gain on the sale of assets is, is a recovery of

depreciation.

Q. Well, it results in the operation making

more money that year, money in its pocket?
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A. Money after providing for depreciation or

before ?

Q. Well, sir, you have that item, let's just, for

the [1,259] purpose of illustration, say you have

got an item of equipment that costs $100,000. It

has been depreciated down to 25,000?

A. Yes, sir.

Q. And it's sold for $60,000? A. Yes, sir.

Q. That not infrequently happens, isn't that

right? A. Yes, sir.

Q. Okay. Now, in that event there is a gain

realized on the sale of $35,000, isn't there?

A. That is correct, but not the whole net, sir.

Q. Is that $35,000 income to the company?

A. On the financial statement that is prepared

by Peat, Marwick and Mitchell, yes; on the state-

ment which you prepared in Exhibit Number 10, or

whatever it is, no.

Q. Let's forget what the Peat, Marwick and

Mitchell say and why my exhibit says. Is that in-

come, that $35,000, or is it not?

A. That's a very difficult question to answer

categorically. It's shown as income. There are some

people who think it is not income, because all that

would be necessary would be to have the Revenue

agent come in during 1959, Mr. Romley, recon-

struct the depreciation on an examination for years

that are not outlawed by the statutes, find that the

depreciation claimed on the report, this very ex-



George H. Nagel, et dl. 1359

(Testimony of Joseph Rosenthal.)

hibit is excessive, reduce the amount of deprecia-

tion and that so-called gain on the sale of assets

might have been a loss on the sale of assets.

Q. You are going to assume that the taxpayer
took an improper depreciation to answer the ques-

tion, is that right?

A. All I did is assume that the revenue agent

would change it, that doesn't necessarily mean it's

improper.

Q. Let's assume he doesn't sir, let's assume the

revenue agent in checking over the books concludes

that this was an item that cost $100,000, was prop-

erly depreciated down to $25,000, was sold for

$60,000. Now, did that represent a gain or a loss

to Nagel?

A. In a period or—in statements which are pre-

pared where depreciation is claimed as a deduc-

tion, it would represent a gain. In statements which

are prepared where depreciation is not claimed as

a deduction, it would not represent income.

Q. In this instance, what would it be, a gain or

a loss?

A. In this, income. These statements were pre-

pared after deducting depreciation and therefore

it would be* a gain.

Q. It would be a gain in any way you want to

treat it, wouldn't it?

A. Provided it's in the statements where depre-

ciation were deducted in determining income.
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Q. Now, with regard to this agreement with

Mr. Warren, you say you personally negotiated

that? [1,261] A. Yes, sir.

Q. Do you remember when it was?

A. Yes, sir.

Q. When? A. About 1950.

Q. Well, we have got different dates. We started

two or three years ago, five years ago, and now
you think it was ten years ago, is that right, sir?

A. Mr. Romley, I never said that I negotiated

five years ago.

Q. Not by you, I mean the other witnesses.

Did you hear Cavanaugh say—he didn't commit

himself, he said, "I think it was two or three years

ago," and I think Mr. Grrevey said about five years

ago. Did you hear that?

A. I don't recall any of that testimony, no, sir.

Q. In any event your recollection, and you feel

reasonably sure that's accurate, was that it was in

the year 1950?

A. I'm sure that it was about 1950.

Q. All right, sir. At that time the Duke City

Lumber Company was not operating in the Sit-

greaves National Forest, was it?

A. It was not.

Q. Nor did it have any operation in or near

Winslow, Arizona?

A. I believe that is correct. [1,262]

Q. Or in the State of Arizona?

A. I believe that is correct.
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Q. Now, aren't you sure, sir, that that agree-
ment, then, did not provide for the State of Ari-
zona? A. I'm not sure.

Q. You think it may have?

A. It may have, yes, sir.

Q. Is that the only consideration paid to Mr.
Warren for his interest that you would pay him
or that Duke City would pay him $833 a month?
A. That had absolutely nothing whatsoever to

do with a payment for him for his interest, abso-

lutely nothing whatever.

Q. Was he paid something more than this $833
per month? A. For what?

Q. In connection with the settlement as a re-

sult of which he no longer remained with Duke
City?

A. Mr. Romley, he was paid for his settlement

under a formula contained in the agreement, the

original, the 1950 date comes about because that

agreement was included in the agreement when
the partnership was formed, not when it was ter-

minated. And that's why I know it was about 1950,

that agreement for payment of a negative covenant

was included in the partnership agreement when
created, not when terminated.

Q. Well, now, even if it were properly charge-

able for tax or other reasons insofar as Duke City

is concerned, and in [1,263] its operations in the

State of New Mexico, do you know of any reason
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at all, sir, why that would constitute a charge

against this operation if Mr. Liberman had gone

through with his agreement with Mrs. Nagel?

A. Your question is a little complicated, would

you explain it, please?

Mr. Romley: Read it, please.

(Whereupon, the pending question was read

by the reporter.)

A. I'm confused about the last part. If it had

gone through with this agreement with Mrs. Nagel,

I don't understand the connection between your

question and that part of it.

Q. (By Mr. Romley): All right. You knew

that he had an agreement with Mrs. Nagel, didn't

you? A. Yes, sir.

Q. You knew that under that agreement Mrs.

ISTagel had an option to acquire a half interest

prior to April 30th, 1959?

Mr. Moore: We object to that as calling for a

conclusion, construction of the agreement.

The Court: May I hear the question?

(Whereupon, the pending question was read

by the reporter.)

Mr. Moore: That's one of the major issues in

this lawsuit, if the Court please, is what did they

agree to.

The Court: I think the difficulty is whether he

knew. [1,264]

Q. (By Mr. Romley) : Did Mr. Liberman tell

you about his agreement with Mrs. Nagel?

A. Yes, sir.
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Q. And that was either on the 12th of October
or prior, you are not quite sure?
A. Around that period, yes, sir.

Q. And did he tell you at that time that under
his agreement with Mrs. Nagel that she could ac-
quire a half interest by April 30th, 1959, if he
should acquire the property? A. No, sir.

Q. He didn^t tell you that? A. No, sir.

Q. Did he make any mention at all of a 50-50

interest? A. Yes, sir.

Q. And did he tell you, when he placed the calls

from New York to Mrs. Nagel on October 16th,

that he recognized her right under the September
23rd agreement?

A. I don't think he told me specifically, I got

my impressions from what he spoke about on the

phone. We weren't discussing Mrs. Nagel much,
we were discussing the Kaplans and the Galla-

ghers.

Q. Well, did he tell you that he recognized the

right of Mrs. Nagel under the purchase?

A. I don't think he told me that.

Q. Let's look at your deposition, sir. Do you

remember [1,265] that being taken here last week?

A. Yes, sir.

Q. Or the week before? A. Yes, sir.

Q. Page 42, Line 8: Do you remember my ask-

ing you this question and your giving this answer:

"Question: Is it a fair statement to say that

from everything Mr. Liberman said to you prior

to the time he placed that call to Mrs. Nagel, that
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he recognized that Nagels had some rights in con-

nection with this purchaseV 9

And you answered:

"Yes, sir."

A. Would you read that again?

Mr. Moore: We object to that, your Honor,

that's certainly not impeachment of the question

that was asked here and the answer given. The

question here was did Mr. Liberman tell you that,

the question in the deposition, is it a fair state-

ment to say that from everything Mr. Liberman

said to you prior to the time that he recognized

a right. In other words, that's a conclusion drawn

from what Liberman said and does not purport

in any manner to cover the direct statements made

by Mr. Liberman as the question just put to the

witness did.

The Court: It may not be strictly impeachment

but I think we are off on a kind of a tangent

here. [1,266]

Mr. Moore: Well, I was going to object on that

ground too. I think we are getting a little far

afield.

The Court: This schedule answering interroga-

tory 40 is something prepared and filed with the

answers to the interrogatories to show, appar-

ently, the profit per thousand of the Winslow op-

eration. Now, you could very well question the

witness who says he had a part in the preparation
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of that schedule as to whether that payment to
the retired partner is proper in that schedule,
but we are now getting into whether we ought to
charge it to Mrs. Nagel. And I don't think that
has anything to do with it, because it wasn't
charged to Mrs, Nagel, didn't purport to be, it

was only charged as an expense in the operation
of—the actual operation of Duke City at Winslow
up to 1959.

Mr. Romley: As I understand this exhibit, your
Honor, it came under the item, schedule D, under
general and administrative expense, they show a
payment to a former partner of $9,163. And they

show the total shipments during that period of

56,944,000, a part of which was twenty-three mil-

lion, in round figures, of shipments from Winslow.

Therefore they came up with a—they included

that item in arriving at an average for general

administrative of $5.34. To that extent then, your

Honor, it is being passed on because they are

charging G- and A expense to Winslow.

The Court: I am not saying you can't quarrel

with this, [1,267] but I'm saying that when you

hypothesize as being charged to Mrs. Nagel and

get into that

Mr. Romley: It's not the best choice of lan-

guage, your Honor.

The Court: I think we ought to stay with just

this particular schedule. I am interested in one

thing, Mr. Rosenthal. You say you are very sure

this happened in 1950, on this partner?
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A. I'm sure, Judge, that it happened when the

partnership was created, the 1950 is merely a rec-

ollection of when the partnership was created. If

that is in the record anywhere, then it was at the

time the partnership was created.

The Court: Well, was it to pay $10,000 a year

for five years'?

A. Yes, sir, after the termination of the part-

nership.

The Court: Well, how could it have been paid

in 1959?

A. Five years beginning, Judge, with the termi-

nation of the partnership. The partnership was

terminated about 1955 or '56.

The Court: I thought you said '50.

A. No, the partnership was created in 1950,

the payment was to be made for five years in the

event of a termination of the partnership. There

was a provision in the agreement under which,

under certain circumstances, Mr. Warren would

withdraw from the partnership. Those circum-

stances came to [1,268] pass about 1960—or I

mean 1956 or 1955, I forget the date. The orig-

inal agreement entered into in 1950, or whenever

it was created, provided that upon the happening

of such events and Mr. Warren does withdraw

from the partnership, then from then on he would

receive payments of $10,000 a year.

The Court: It's cleared up now, I understood

you to say that he withdrew in 1950.
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Mr. Romley: That was my understanding.

A. May I correct one statement about this

—

my knowing about Mrs. Nagel having some 50-50

thing ? I hate to see the record incorrect.

Mr. Romley: Well, there is no question now
before you unless the Court wants to inquire or

counsel.

The Court: Please.

Mr. Romley: I say I am through, if the Court

wants to inquire on that point I have no objection.

The Court: No question.

Redirect Examination

Q. (By Mr. Moore) : What was it you wanted

to correct in your statement, Mr. Rosenthal?

A. I just wanted to say that I do recall that

I did know about it before the phone conversations

on October the 16th.

Mr. Romley: That's the same thing he said he

knew it on the 12th. [1,269]

The Witness: Yes, sir, that is right, that is

right.

Mr. Moore: I think that's all.

The Court: Is that all you have, Mr. Romley?

Mr. Romley: Yes, sir.

Mr. Moore: That's all.
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BRYAN JOHNSON
called as a witness herein, after having been first

duly sworn, testified as follows:

Direct Examination

Q. (By Mr. Moore) : State your name, please?

A. Bryan Johnson.

Q. Where do you live?

A. Albuquerque, New Mexico.

Q. What is your profession?

A. Attorney at law.

Q. How long have you practiced law in New
Mexico? A. Since May of 1926.

Q. Did you practice any place else before that

or did you start in New Mexico?

A. I practiced in Colorado for a little over

three years.

Q. I don't think it's important but this record

is full [1,270] of references to you as Judge John-

son. How did you get that title?

A. Well, I was a District Judge one time and

I haven't been able—they still carry it on, they

still call you that.

Q. You served a term as District Judge in the

State Court, you mean, over at Albuquerque?

A. Yes, sir.

Q. I believe you are the solicitor for the Santa

Fe Railroad in New Mexico, is that true?

A. Yes, sir.
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Q. How long have you represented Mr. Liber-
man?

A. Oh, sometime in the early— the forties,

around the time that he went into that deal with
the Southwest to handle lumber in Transit.

Mr. Moore: I don't mean to ask the Court how
I should try my case, your Honor, but I don't want
to burden the record and take up time, if the Court
is clear on this Warren partnership contract, when
it was made and terminated and the non-competi-

tive thing.

The Court: Well, you may do anything you de-

sire on it.

Mr. Moore: Well, I just didn't want to be repe-

titious with it. I could have Judge Johnson explain

that. Maybe I should. [1,271]

Q. Judge, briefly explain when the partnership

that was just referred to in Mr. Rosenthal's testi-

mony in which a Mr. Warren was involved, was
created and what that provided with respect to a

covenant not to compete upon termination and

what was to be paid?

Mr. Romley: It is understood, your Honor, I

make the same objection, hearsay, not the best

evidence.

The Court: Very well.

A. The partnership was formed in 1950 by a

rather lengthy document, in which Mr. Warren

came in with a 20 per cent interest and the orig-
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inal partners, Mr. Liberman and Joe and Jack

Grevey divided up the remaining 80 in the same

proportions. In that contract it contained among

other things a provision that if the contract should

be terminated and Mr. Warren ceased to be a

member of that partnership that he would receive

a payment of $50,000 spread over five years as a

consideration for his not competing with the re-

maining partners in the lumber business. It was

stated in rather I think general language and

would include any areas where they might be pos-

sibly competitive. The time Mr. Warren went out

was on the end of January, 1956. They had some

problems and when they finally settled it up it was

at a period when Duke City was already com-

mitted in the Aztec deal. In fact, Mr. Warren

had done some of the negotiating before the part-

nership was terminated. [1,272]

Q. The final settlement and termination of that

was after Duke City was committed to acquire

the Aztec timber we have talked about here that

they now have? A. Yes.

Q. Can you tell us whether the covenant not

to compete covered the area that Duke City ac-

quired in the Sitgreaves National Forest?

A. All I can say is in my opinion imder the

original commitment in the 1950 partnership agree-

ment that Mr. Warren would be excluded from

competing in Arizona, areas with the Duke City.

Q. Did you prepare this September 23rd letter

agreement that we have in this lawsuit?
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A. No, sir.

Q. Could you have improved upon it had you
prepared it? A. Pardon me?

Q. I said could you have improved upon it had
you prepared it?

A. It would have been a different agreement,
but I am not sure we wouldn't have had a lawsuit.

It would have been a different kind of lawsuit

anyway.

Mr. Moore: Now, your Honor, in order to save

time I do want to say this to the Court. I made
an offer of proof with Mr. Joe Grevey with re-

spect to the provision in the November 6th, 1958

contract, the assignability provision, [1,273] upon
the condition that Duke City retain control of the

management as long as there was any indebted-

ness. The Court, I believe, excluded that and I

made an offer of proof. I can prove the same thing

by this witness or make an offer to prove the

same thing and shorten the record, to save time,

if the Court's ruling will be the same.

The Court: It will be the same.

Q. (By Mr. Moore) : We have had testimony

with respect to a meeting that occurred in your

office, I believe the date was January 6th, 1959,

at which time Mrs. Nagel and Mr. Jenkins and I

am not sure who all the other parties were. Do

you recall that meeting?

A. On January 6th? Yes, sir.
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Q. Was that the time that the contract of

November 6th was delivered to them and they

testified they went in your library and read it

and came back into your office?

A. Yes. Mrs. Nagel and Mr. Cox, Mr. Jenkins

came in and I furnished them a copy of the agree-

ment that had been made under date of November

6th and they went into my library to look it over

and were there, I don't know, maybe half an hour

or three-quarters, came back after having- looked

it over.

Q. Tell us what happened when they came back.

A. Well, a lot of things I naturally don't re-

member. I do remember when they first came in

Mrs. Nagel said that [1,274] it looked like a good

deal that he had. Then there was discussion back

and forth, whether they had a right to come in or

not, each side talking about their respective con-

struction of what the agreement meant.

Mr. Romley: May I interpose here and ask

Judge Johnson to identify the parties making these

statements, particularly with reference to what he

last said here? I am not sure I am clear in my
understanding of that.

A. The parties mainly talking about it was Mr.

Cox, as to what it meant, and myself, and we were

the ones mainly doing the talking about what this

letter of September 23rd really meant. Getting

down to did they have an option they could exer-

cise, or didn't, that was what it was about. I don't
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recall any specific comments that were made by
either Mr. Jenkins or Mrs. Nagel. Mr. Liberman
however expressed himself.

Q. (By Mr. Moore) : What did Mr. Liberman
say there, if anything-, about what he had told

Mrs. Nagel in these telephone calls from New
York we have talked about?

A. Well, he stood up and went through all the

conversations and got through and said in sub-

stance that they had had an opportunity and he

didn't feel any obligation in view of the fact that

she didn't respond to his telephone calls. He went

through the account of the telephone conversations

substantially like he has testified about [1,275]

here.

Q. Did Mrs. Nagel deny what he said about

those conversations, those telephone' conversations

or make any statement about what he had said?

A. Mrs. Nagel neither denied or confirmed his

statements. She said nothing at all, made no com-

ment whatever concerning their telephone conver-

sations.

Q. In that meeting, Judge, you say you had

discussed, you and Mr. Cox, the various interpre-

tations of this letter. Was there ever at any time

in that meeting an actual offer of performance

made saying: We are ready, willing and able?

A. No. The whole thing was an argument, there

was discussion and expression of divergent views

as to what the option meant. Of course there was
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nothing said: We want to come in and we have

the money, this is the way we would like to come

in, or anything like that. Of course in the back

of your mind you think they are wanting to come

in or they wouldn't be arguing about whether they

had a right to come in. But there were no tender

or offers made at any of the meetings. The near-

est I could say on that, as far as I am concerned,

was a letter Mr. Cox wrote on February 11th,

which primarily related to the possible settlement.

And in that letter of February 11th Mr. Cox made

a statement to the effect that his clients wanted

to come in and were desirous of coming in and

were able to come in. He put that in the letter of

February 11th. That is the only time there was

anything [1,276] concrete presented when I was

present. The rest of it was arguments on what the

option meant.

Q. Does the same apply to the March meeting,

I believe there was some evidence was on a Sun-

day?

A. Well, the March meeting, either 7th or 8th

of March, and Mr. Jenkins came over and Mr.

Cox and the purpose of their coming, they weren't

arguing any more about what it meant, they were

coming over to discuss getting together on a set-

tlement in some way on the controversy and it was

what I would call a very short meeting. They were

too far apart, so they didn't talk too long.
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Mr. Moore: That is all. What did I overlook?

The Witness: Are you going to make an offer

of proof on that or not?

Mr. Moore: I did make an offer of proof on the

contract provisions.

The Witness: I heard him say he was going to.

The Court: It was in the nature of an offer

of proof and I said the ruling would be the same.

He was going to offer to prove by you the same
thing he did yesterday by Mr. Grevey.

Mr. Moore: I wanted to establish that is not

in there, any contention of the defendants, that is

the reason I am making that offer of proof. I am
trying to shorten the time and shorten the record

in saying I would make in substance [1,277] the

same offer.

Cross Examination

Q. (By Mr. Romley) : Judge Johnson, when

was the first time you learned of the September

23 letter?

A. The first time I learned of the September

23 letter was shortly after Mr. Liberman returned

from New York.

Q. I think the evidence shows he returned on

the 18th or 19th of October?

A. Well, they wound up on Saturday the 18th.

I am sure I didn't see him until sometime early

the following week. In that week I learned about it.

Q. Up to that time then, that would be the

week of the 19th of October, you had never heard
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of the letter or of the agreement between the

Nagels and Liberman, is that right, sir?

A. Yes, sir.

Q. Was your office employed or you personally

employed to prepare the final draft of the Novem-

ber 6th agreement?

A. I will explain how it was, if you ask me
that. I was representing Mr. Liberman and Judge

Moise and Franklin Jones were attorneys for the

Gallaghers and they have an office there in the

same building. And Mr. Burlach was legal repre-

sentative, he is an attorney in New York, of the

Kaplan [1,278] interests. And Mr. Jones under-

took the draftsmanship of this agreement and took

the first draft and I presume conferred with Gal-

lagher and whipped it into shape for discussion.

They had a discussion. All of the draftsmanship

was done in Mr., I think by Mr. Jones, after the

matter had been discussed and changes made and

he would go back and come up with a written

document. They had a first draft, then a lot of

changes made, then came in with the second draft

and more changes made and the final one came out

on the second draft.

Q. Did Mr. Liberman take part in the making

of any of those changes'?

A. Well, I would say they all took part. They

all had ideas. After we would get through talking

about it then we would go off and meet in the
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evening, come back the next morning and every-
body would have some new ideas. So everybody
took part, I would say, in the discussions, all the
principals and attorneys.

Q. In your acquaintance and experience with
Mr. Liberman, have you found him to be an ex-

tremely capable and shrewd businessman?
A. Well, I think he is a very intelligent man

and judging from his rise in a financial way, I
would conclude he was a successful businessman.

I am not, so I just go by what I see [1,279]

happen.

Q. Did he speak to you or mention to you this

September 23 letter before Mr. Burlach came out

and they started writing up this November 6th

agreement? A. Yes, I'm sure he did.

Q. Did he show you the letter at that time?

A. Yes, sir, he showed me the letter of Septem-

ber 23 and also this 24th letter about the seven

years, showed me both of them.

Q. Was he asking your opinion, did he ask

your opinion with respect to his obligations under

the letter at that time?

A. Yes, we had a discussion about it.

Q. I don't care to go into the discussion. I

wonder if he did bring that up?

A. Yes, he asked me what I thought about it.

Q. And do you know whether he had contacted

Mrs. Nagel again after October 16th?

A. After October 16th?
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Q. Yes. Did he tell you whether he had or had

not contacted her again after he talked to her on

October 16th by long distance?

A. From that time up until he came up to talk

to me?

Q. Yes. A. I'm quite sure he hadn't.

Q. Did he talk to you again about that letter of

[1,280] September 23rd at any time prior to De-

cember 24th of 1958, that being the day, Judge,

to bring it to mind, or I believe the evidence shows

Mr. Liberman came to your office accompanied by

Bob Jenkins.

A. Well, I can't tell you when it was or pin-

point the day. I would say he certainly did, I know

that.

Q. You are certain he came to you on that day

or approximately that day?

A. They came in on the 24th. You asked me

prior to that

Q. If he spoke to you again regarding this

letter or agreement between the date he first men-

tioned it after returning from ISTew York and De-

cember 24th?

A. Yes. I say I can't tell you the date or dates,

but he did.

Q. Was it relatively near the date of meeting

on December 24th?

A. I would say probably within a week at least.

Q. A week prior to that time?

A. At least that early.
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Q. So far as you know he had still not talked
again to Mrs. Nagel about it?

A. That is my understanding, as far as I know.
Q. When they came to your office on December

24th, Jenkins and Liberman, do you recall Jenkins
wanting to see [1,281] the contract?

A. Yes, sir.

Q. And Mr. Liberman refused to let him see it ?

A. Yes, sir.

Q. And Jenkins left without seeing it?

A. Yes, sir.

Q. Later an appointment was made and you,

Jenkins, Mrs. Nagel, Liberman and Mr. Cox met
at your office? A. That is correct.

Q. That is the January 6th meeting, is that

right? A. Yes, sir.

Q. Do you recall at that meeting a demand
again was made or request, however you may term

it for the opportunity to read the contract and

see the contract, that is right, isn't it?

A. Well, if my memory serves me right they

knew when they came they were going to get to

see it. I believe when they came in at that time

—

that would have been in a telephone conversation

with Mr. Cox or something, but I think they made
that trip knowing they were going to see the agree-

ment when they came over.

Q. Is it proper to assume from what you say

that after the December 24 meeting between you,

Liberman and Jenkins alone that you and Mr.
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Cox talked about it and Mr. Cox reiterated his

clients' demand to see the contract? [1,282]

A. I got the message to him somehow that they

could see it.

Q. Did you volunteer it or did they ask for it?

A. I think we volunteered it because we turned

it down before and had to change the position on

it. I don't know whether he said can we see it and

I said yes, or I told him he could see it.

Q. If you volunteered it did you call Mr. Cox

or Mrs. Nagel or Bob Jenkins and say to them:

You can see the contract now?

A. I didn't talk to Mrs, Nagel or Bob Jenkins,

I am quite sure. They got the message some way

through Mr. Cox. Could have been Mr. Liberman

told them, I don't know.

Q. Did you, after December 24, 1958 and be-

fore January 6th, 1959, call Jim Cox long dis-

tance or write him and say: You may now, you

and your clients may now see the contract, or

words to that effect*?

A. I think I talked to Mr. Cox and told him.

It may be that Mr. Liberman relayed the mes-

sage to them. All I can say with any positiveness

is that when they came in on the 6th they knew

they were going to be able to see the contract.

Q. In other words, you don't have any recol-

lection at all whether you talked to Jim Cox over

long distance?
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A. Or whether he talked to me or not, no. I

know they had the message, whether through me
or what. There wasn't [1,283] any argument when
they came in about seeing it at all.

Q. You had concluded to allow them to see it?

A. I had concluded?

Q. Yes.

A. I had my clients' permission to let them
see it.

Q. When the contract was given them you say

they went to your library and were gone some

thirty or forty-five minutes and came back into

your office? A. Yes, sir.

Q. Do you remember just what Mrs. Nagel said

at that time when she came back in'?

A. When she first came into the room she made
the remark to the effect: You have made a good

deal, something to that effect.

Q. Did she way: I want to buy our share?

A. I don't recall her saying that.

Q. In other words, she may have, but you don't

remember it?

A. I don't remember it if she said it.

Q. She may have been, Judge, is that right?

A. She may have expressed herself, she liked

to deal, or wanted to come in, but I have no recol-

lection of anything of that kind. We were still in

the argumentative stage on it and as I say I nat-

urally assumed they wanted to come in or they
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wouldn't have been over there, at least they were

[1,284] interested in coming in.

Q. Didn't they make it very plain they were

interested in coming in and acquire a half interest?

A. On that day?

Q. Yes, sir.

A. I couldn't say that, that they said that. The
whole discussion was—that was the first time they

had looked at it or seen it. She came in and said

it looked like a good deal. Somebody said, I don't

know whether Mr. Liberman or myself, "we don't

agree that you have a right to come into this thing

at all," and from there the discussion was carried

on and I can't remember the details of it. All I

can say is there was no specific proposal made

that we want to come in, we are ready to pay our

share or we have looked it over, we see the pro-

visions and we would like to do this or do that

and come in. If anything was said it was in a

most general and vague way.

Q. I gather, maybe I am wrong, sir, that at

least some of the things that were said in that

meeting you do not recall, is that true'?

A. That is right. Some things I recall.

Q. And some you don't?

Q. I recall what she said when she came in.

I was very interested in this telephone conversa-

tion, the facts on that, I was very interested in

that. So I listened to what [1,285] Mr. Liberman
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said and was very much interested in what Mrs.
Nagel might say. So that is something I remember
very distinctly. These other things, a lot of stuff

went on I couldn't quote anybody.

Q. What did Liberman say with regard to the

matter after Mrs. Nagel said: "You have made a

good deal, Maurice," and if she said, "we would
like to buy our share." What did he say?

A. Mr. Liberman said that—I can't quote him
exactly, but he said: "Well, I gave you a chance

to come in and imder this arrangement you had
to make up your mind whether you were interested

or not. I asked you to come back to New York
and you told me you weren't interested." He more
or less went through the whole conversation very

much like he did here, like he did in his deposi-

tion; as he said, it was sort of a record. And when
he got all through no comments were made about

it at all.

Q. Mrs. Nagel just sat there and didn't deny a

thing he said?

A. Of that I am positive because I was particu-

larly interested, since the lawsuit was on the hori-

zon, I was particularly interested in what her posi-

tion was going to be with respect to those telephone

conversations. So I know she said nothing.

Q. Did Mr. Liberman say to her that this was

a different [1,286] deal and she had no right to

participate in it for that reason?
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A. In the course of his conversation he said

words to this effect: "I think this is a different

deal." He said: "I afforded you the opportunity

to come in, it wouldn't make any difference, I felt

I owed you a moral obligation," used that expres-

sion. Although he did say that in his mind it was

a different deal than they had in mind when they

signed up in September.

Q. Do you remember at that time in the pres-

ence of Mr. Cox saying to Maurice or Mr. Liber-

man that there is no basis for his claim that this

was a completely different deal?

A. Who said that?

Q. That you said that to Mr. Liberman?

A. I am not going to deny I said it. I have told

him that, so I am not going to deny I said it there.

I have told him that.

Q. You have told him there was nothing to that

particular claim?

A. I told him I wouldn't want to hang a law-

suit on that.

Q. Was there at any time in that conference a

statement made to you that, to you or to your

client, that the Nagels were in effect ready, will-

ing and able to proceed and wanted to proceed with

the purchase of the half interest?

A. I don't recall any such statement. [1,287]

Q. Was there any such statement in effect made

on the March 8th meeting conference?
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A. I don't think so. That was a short meeting
and as I recall the whole thing was on the question
of settlement, trying to settle it up.

Q. Do you have the feeling at that time, Judge
Johnson, the Nagels were interested only in get-

ting a money settlement or they wanted to acquire

a half interest in this property?

A. Are you talking about an opinion I formed?

Q. Yes, sir.

A. Well, you mean

Q. I want your opinion, yes, sir.

A. Of the whole thing, you mean, or on that

day?

Q. I am asking you, sir—let me put it a little

more specific. Is it your opinion that on January
6th, 1959, the Nagels and their attorney—I say

Nagels, I mean Nagel Lumber Company, Mrs.

Nagel and Mr. Jenkins—were there trying to ef-

fect a settlement or trying to exercise and wanted

to exercise their right as they believed it to pur-

chase a half interest in these Gallagher properties?

A. Well, I would have to answer it this way:

That Mr. Liberman indicated on the 24th of De-

cember when he didn't want to show them the agree-

ment

Q. I am not asking you what Mr. Liberman in-

dicated, I am asking you your opinion. [1,288]

A. I am telling you what it is based on.

Q. You tell me first what your opinion is.
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A. My opinion is that they knew that Mr.

Liberman was not going to acknowledge the option

and that they were preparing themselves for a

lawsuit for money damages.

Q. That is your opinion?

A. Yes. That has been confirmed by the fact,

in my mind, that they didn't sue for specific per-

formance. Out of it all would come perhaps

—

they were excused from making the formal tender

by the thing, no use making it because they already

said they were not going to recognize the option.

Q. When did you first reach that opinion?

A. I had that opinion from the January 6th

meeting on. [1,289]

Q. (By Mr. Romley) : From that time on?

A. Yes, sir.

Q. Did you get a letter—I think you referred

to it—from Mr. Cox, you referred to it by date

only, February 11, 1959? A. Yes, sir.

Q. Do you have the original of that letter here?

A. I have the letter.

Q. May I see it, please, or I will use a copy, it

makes no difference?

A. Well, I don't mind you seeing it but you

have it.

Q. We have the copy, I just didn't want to be

confronted with the A. Sure, that's it.

Q. Do you remember at that time Mr. Cox

told you— well, let's mark it for identification,

please.
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The Witness: Is that the one that contains the
settlement proposal? What date is that one?
Mr. Romley: February 11th, the same one you

referred to, Judge.

(Plaintiffs' Exhibit 24 marked for identifi-

cation.)

Q. (By Mr. Romley) : Judge Johnson, will you
please look at Exhibit 24 and tell me if that is a
copy of the letter you received?

A. Yes, sir. [1,290]

Q. Dated February 11th, 1959, addressed to

you by James J. Cox, Jr., attorney for the Nagels?
A. Yes, sir.

Q. In that letter did Mr. Cox say to you, first,

"Nagel would be willing to purchase one^half of
all timber rights obtained in this deal, approxi-

mately 24,000 feet, at the same purchase price paid
or payable by Liberman together with a one-half

interest in all future United States Forest sales

plus the firm option to purchase the Arizona Tim-
ber Company, seven years from the date of the

G-allagher-Liberman transaction at a price and
upon terms to be negotiated? A. Yes, sir.

Q. Did you consider that as an attempt to ef-

fect a money settlement rather than acquire a half

interest in the Gallagher properties?

A. The whole letter led me to that conclusion

that I reached. You just read part of it. Of course

the other

Mr. Romley: I will offer the whole letter in

evidence.
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A. relates to settlement.

The Court: Any objection to it, Mr. Moore?

Mr. Moore: Give me just a moment to look at

it. I think there are some parts of it, your Honor,

that would not be competent evidence and I'm sure

the Court will disregard that part of it that's not

competent evidence and upon that ground I have

no objection. [1,291]

The Court: It may be received.

(Plaintiffs' Exhibit 24 received in evidence.)

Q. (By Mr. Romley) : Did you receive any

further letters from Mr. Cox regarding this sub-

ject? A. Regarding what?

Q. Regarding the Nagels' right or asserted right

to acquire a half interest in the property?

A. I don't know whether I did or not.

(Plaintiffs' Exhibit 25 marked for identifica-

tion.)

Q. (By Mr. Romley): Is Exhibit 25 a letter

addressed to you by Mr. Cox dated March 9th,

1959?

(Plaintiffs' Exhibit 26 marked for identifica-

tion.)

A. Yes, I received that letter and made that

answer.

Q. And did you reply to that letter under date

of March 28, 1959, which is Exhibit 26?

A. Yes, sir.

Mr. Romley: I offer 25 and 26, your Honor.



George H. Nagel, et al. 1389

(Testimony of Bryan Johnson.)

Mr. Moore: I don't know for what purpose

they show. Your Honor, the first exhibit, Plain-

tiffs' Exhibit 25 is certainly a self-serving docu-

ment and the March 28th letter is solely with re-

spect to the settlement. Now, if the Court would

have to look at them to determine it, and upon
my knowledge the Court will disregard irrelevant

evidence, they are in the record, I have no objec-

tion to them being admitted.

The Court.: They may be received.

(Plaintiffs' Exhibits 25 and 26 received in

evidence.) [1,292]

Q. (By Mr. Romley) : You say from March
6th on it has been your opinion that the Nagels

were interested in money damages rather than in

acquiring a half interest in the properties under the

September 30th agreement?

A. That was my feeling about it, yes, sir.

Q. Is it still? A. Yes, sir.

Q. Is your client willing today to proceed with

that same agreement if we dismiss this lawsuit?

A. I don't know.

Mr. Moore: Well, we object to that, that cer-

tainly is—we wouldn't be here if we were willing

to do that.

Mr. Romley: There has been a charge here in

effect of bad faith on the part of the plaintiffs.

Mr. Moore: Oh, now

The Court: The only difficulty is that you have

gotten Judge Johnson into this. I mean he wasn't

examined about that and you pressed him for his
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opinion. In other words, if it's in here it's in be-

cause you brought it in and I don't think it ac-

complishes anything. We have got to decide this

case between these parties not on what Judge

Johnson thinks or what anybody else thinks, but

what the evidence and the law would require. And
my reason for limiting this is because actually it

came out with your questioning of him, and when

you bring that in, why, you could argue it end-

lessly. There [1,293] was no charge of bad faith

made, it certainly wasn't made with any—if you

construe it as that—voluntarily, it was requested

from the witness. So the objection is sustained.

Q. (By Mr. Romley) : Well, throughout that

meeting of January 6th Mr. Cox was taking the

position that his clients had the right to exercise

the option at that time, is that right, sir?

A. On January 6th?

Q. Yes.

A. He took the position that, under his con-

struction of the September 23rd agreement, that

they had a right to come in any time up to April

30th, that was his position.

Q. And they never at any time receded from

that position, did they, in any communication, oral

or written, that they had with you?

A. No, sir.

Mr. Romley: That's all.

Mr. Moore: I think that's all. May I have the

deposition of Robin Bishop that we opened the
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other day and the depositions of Mrs. Nagel and
Mr. Jenkins, and will you mark each of them as an
exhibit.

Mr. Romley: I have no objection to any of those

three depositions being received in evidence.

The Court: Mrs. Bishop, Mrs. Nagel and Mr.

Jenkins ?

Mr. Moore: Yes. [1,294]

(Plaintiffs' Exhibits Z, AA and AB marked

for identification.)

Mr. Moore: Z is the deposition of Robin Bishop,

AA is the deposition of Mrs. Nagel and AB is the

deposition of Mr. Jenkins. We offer those exhibits

in evidence.

The Court: They may be received.

(Plaintiffs' Exhibits Z, AA and AB received

in evidence.)

Mr. Moore : Your Honor, I simply want to make

this statement, and be very brief because I avowed

to the Court yesterday afternoon that I had a

witness with respect to a discount figure. After

reviewing some authorities I have concluded that

the proper discounts, if the Court finds damages,

is entirely a matter for the Court and not to pro-

long the matter, we are not going to offer that

witness. But that's what he would have covered.

With that the defendants rest.

(Defendants rest.)
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Mr. Romley: Does your Honor wish to proceed

before or after the recess?

The Court: We will take the regular afternoon

recess at this time.

(Short recess.)

After recess:

The Court: All right, Mr. Romley. [1,295]

Mr. Robbins: We will let Mr. Romley rest his

voice a minute and call Mr. Cox to the stand.

JAMES J. COX, JR.

called as a witness herein, after having been first

duly sworn, testified as follows:

Direct Examination

Q. (By Mr. Robbins) : Will you state your name,

please? A. James J. Cox, Jr.

Q. Where do you reside, Mr. Cox?

A. Phoenix, Arizona.

Q. And what is your profession?

A. I am an attorney at law.

Q. Practicing in Phoenix? A. Yes, sir.

Q. For how long?

A. Since September, 1947.

Q. Are you one of the attorneys for the Nagel

Lumber & Timber Company? A. I am.

Q. And how long have you represented the Na-

gels? A. Approximately ten years.

Q. Now, do you recall, Mr. Cox, on the 16th of

October, [1,296] 1958, whether or not Robert Jen-
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kins was present in your office at any time on that

day? A. He was.

Q. Approximately what time?

A. It was early in the morning, I would say

about 8 a.m.

Q. And was he there on some business matter,

I assume? A. Yes.

Q. During the time that Mr. Jenkins was there,

did he or you receive a phone call from Mrs.

Nagel ?

Mr. Moore: We object to this, if your Honor

please, as not proper rebuttal.

The Court: It isn't.

Mr. Robbins: Well, if the Court please, I think

all of these conversations have been gone into be-

fore, and that they, having been gone into, this

would complete the picture that has been partially

brought out to this extent.

The Court,: No, I believe Mr. Jenkins testified

and Mrs. Nagel testified about it, but that was in

the case in chief.

Mr. Romley : Your Honor, may I say this : That

the only way we could have gotten Mr. Cox on

originally in our case would be to have called him

as a witness, of course. We didn't like putting a

lawyer on the stand. But when Judge Johnson

testified we concluded that we should call him, and

if it is improper rebuttal then I ask leave to re-

open just on [1,297] that one point. I think it

would be perfectly proper that we show what that

conversation was and tie it in.
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Mr. Moore: We object to any reopening, your

Honor. Counsel has had the time

The Court: No, it should have been done in the

ease in chief. It's not proper rebuttal.

Q. (By Mr. Robbins) : Coming then to the 6th

of January, 1959, were you present in Albuquer-

que, New Mexico, on that day? A. I was.

Q. And had you gone to Albuquerque together

with Mrs. Nagel and Mr. Jenkins 1

?

A. No, I had gone there with Mr. Jenkins. Mrs.

Nagel was already in Albuquerque.

Q. And what was the purpose of going to Albu-

querque on that day?

Mr. Moore: We object to that as immaterial, if

the Court please, and I again object that this is

not proper rebuttal.

Mr. Robbins: This is something Judge Johnson

went into, if the Court please.

The Court: The objection will be overruled. How-

ever, I think you should get directly to it. What

Judge Johnson testified to, you should get directly

to that.

Mr. Robbins: Perhaps I should get a little

shorter.

The Court: If I didn't know anything about it,

[1,298] it might be necessary to lay a foundation,

but I think I know what you are going to get to.

Q. (By Mr. Robbins): You have heard some

testimony here today about a meeting that took

place in Judge Johnson's office on the 6th of Janu-

ary, 1958, is that correct? A. Yes, sir.
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Q. And—'59. And you were present at a con-
ference with Mrs. Nagel and Bob Jenkins and
Judge Johnson and Mr. Liberman as has previ-
ously been testified? A. That's correct.

Q. And you heard Judge Johnson relate the
substance of the conversations that took place
there as he recalled them? A. I have.

Q. Will you tell us briefly and in substance

what occurred during that meeting of January
6th, 1959, to the best of your recollection?

Mr. Moore: We object to that as not proper

rebuttal, your Honor, if the Court please, because

he is asking for the whole conversation, the whole

conference. If it is to be rebuttal it's—I insist it

should be limited to the testimony of Judge John-

son as to his recollection of certain statements

made.

The Court: Well, no, it goes to more than that.

I believe Mr. Liberman testified to it, and other

witnesses. At least Mr. Liberman and Judge John-

son. No, he may answer. [1,299]

(Whereupon, the pending question was read

by the reporter.)

A. Well, first of all we came in, were intro-

duced to Judge Johnson. Immediately we were

given the November 6th contract and retired to

Judge Johnson's library, that is Mrs. Nagel, Bob

Jenkins and I.
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We read the contract, made some brief notes on

it. Then we returned to Judge Johnson's office.

All of us sat down in his office and as I recall

Mrs. Nagel initiated the conversation. She said

words to this effect: "Maurice, this is a good deal.

You said you could make a better deal than we

could and you have. It's a wonderful deal and we

want our share," or "I want to buy our share,"

or words to that effect.

Q. (By Mr. Bobbins): You are talking now

about after Mrs. Nagel and Bob Jenkins and you

had reviewed the contract?

A. This is correct. Immediately Mr. Liberman

started talking. He made several contentions in

the conversation, the first of which was—well, he

first stated that he owed—that she didn't have

any right, he had no obligation to her. The first

reason he gave for this was that this was an en-

tirely different transaction than the one that was

contemplated in the September 23rd letter. The

second contention was to the effect that he had

made other commitments and presumably would

not be able to deal with the Nagels because of

these other commitments. He stated, at a later

time there was a discussion—first of all [1,300]

there was a discussion concerning the first of these

two statements. When Mr. Liberman said this was

an entirely different transaction, Judge Johnson

talked to him about this. He said, "Well, Maurice,
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was the property that was involved in the Septem-
ber 23rd letter the same property that you have
ultimately purchased f"

And he said, "Yes, it is."

And Judge Johnson said, "Well, even though it

may have been a different transaction than you
anticipated on the September 23rd, even though
it may have been for different terms or a differ-

ent price, still if it's involving the same transac-

tion I should think that you would still—it would
still be under the contract that you have made with

Mrs. Nagel."

Following this he made statements and he re-

peated them several times in the conversation that

he had made other commitments. In the course of

the conversation he said to Mrs, Nagel, "I phoned

you from New York and you released me," or

words to that effect. And Mrs. Nagel replied,

"Maurice, didn't you get my wire?"

Whereupon, he replied to this, "Yes, but you

should have come back to New York, you should

have come back and participated or gotten into

this transaction. You had your opportunity," or

something to that effect, "and you didn't do so."

Whereupon we got into the discussion concerning

whether or not this was an option to become a

signatory to the contract [1,301] or to come in

immediately after the contract was executed or

whether or not it was a continuing option that

would last until April 30th. And the discussion

along these lines was carried on by and large be-
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tween Judge Johnson and myself concerning the

interpretation of the letter, we had the letter out

and we were looking at it and he and I discussed

it. [1,302]

Q. Was that in substance the conversation that

took place on the 6th of January?

A. Well, I recall another matter that was dis-

cussed. I asked Maurice in the conversation what

he meant by the last clause, as I recall, in the

September 23rd letter, the clause that said: "This

option shall continue in full force and effect for

a period of six months unless terminated by mu-

tual consent." And I said, "Maurice, did you in-

tend that this go on in perpetuityf And he said,

"No, what I meant was that if either party wanted

to cancel it, that they could cancel it." And we

discussed—we talked for some while. All the time

we were debating whether or not the Nagels had

the right to buy into the transaction. After we

had more or less fully completed the conversa-

tion, we were discussing perhaps irrelevancy. We
discussed what a beautiful new building that Judge

Johnson was—his offices were in, and he made

some comment to the effect, "Well, we are living

in good times now and we have for some while,

but it could change, we could have a depression

just practically over night." I think he made the

statement if Krushchev and Eisenhower got to-

gether and settled the cold war and all the sup-
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port was pulled out of Albuquerque by the armed
forces that was carrying the economy, that there
would be a depression immediately.

Mr. Moore: If the Court please, I don't believe

[1,303] it's relevant to any issue whether Judge
Johnson was prosperous and was in a new build-

ing, and his interpretation of the economic condi-

tion of the world. I therefore move to strike that

and object to any further

Mr. Romley: It is preliminary, your Honor, as

the evidence will disclose.

Mr. Robbins: He just stopped him about a sec-

ond too soon.

Mr. Moore: Well, I thought I waited too long.

Mr. Romley: Just a moment, the Court hasn't

ruled.

The Court: You may proceed.

A. Whereupon I turned to Maurice and I said

to Maurice, "Well, in view of all this I tell you

what you do, Maurice," and he said, "What?" And
I said, "Unload half of that mill on the Nagels."

Whereupon he and Judge Johnson laughed at us,

and that was about the conclusion of the confer-

ence.

Q. (By Mr. Robbins) : Now after that confer-

ence there was some correspondence, copies of

which are now in evidence, is that correct?

A. That's correct.

Q. And on March 8th you had another meet-

ing in Albuquerque, is that correct?

A. That's correct.
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Q. Attended by the persons that have been de-

scribed as being there in the previous [1,304]

testimony %

A. That's correct.

Q. And without going into that conference, what

was generally the subject matter of that confer-

ence %

A. Well, I had written a letter to Judge Johnson

in an effort to settle the matter. I don't think that

prior to the March 8th conference we had had an

answer in any way to the letter that I had written.

We went there for the purpose of seeing if they

would accept any of the propositions that

Mr. Moore: We object to the purpose, if the Court

please.

A. All right. We went there to discuss the letter

—excuse me.

Mr. Moore: I think we are getting into discus-

sions of settlement and so forth, and I object to

that.

The Court : I don't know what he is getting into.

He may testify about the meeting of March 8th,

what happened there.

A. We went to the meeting and Mr. Grevey, Mr.

Liberman, Judge Johnson, Bob Jenkins and I were

there. I think immediately as soou as we sat down

either Bob or I asked them if any of the propo-

sitions that we had suggested through my letter

were acceptable, and they advised us that they were

not. I think I then said, "Well, we have made sug-

gestions. I wish that you would make some alterna-
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tive suggestions." [1,305] Whereupon they asked us
to leave the room. We stepped out for a few min-
utes and then they—we came back in and they
made, or they made an alternative suggestion con-
cerning settlement and the rest of the conference
concerning settlement, and that was the conclusion
of it, concerning settlement.

Q. That was the end of the conference, is that
right? A. That's correct.

Mr. Bobbins: That's all.

Mr. Moore: I've been waiting for a long time for

this, but I'm going to pass it. No. questions, Mr. Cox.

Mr. Robbins: We'd like to recall Mr. Jenkins for

a few questions.

The Court : Very well.

ROBERT T. JENKINS
recalled as a witness herein, having been previously

duly sworn, testified further as follows:

Direct Examination

Q. (By Mr. Robbins) : You are the same Robert

Jenkins who has been sworn and testified here on

two previous occasions during this trial, is that

correct? A. Yes, sir.

Q. Now for the purpose of pinpointing what

I'm getting [1,306] at hero, I will ask you if you

recall the testimony of Mr. Weinstoin and perhaps

others to the effect that in their opinion, the Wins-
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low mill cannot be economically—I believe is the

word they used—operated when and if the avail-

able timber is cut back to ten or 12 million feet

per year. Do you recall that? A. Yes, sir.

Q. And I believe you have previously testified

that you are familiar with the set up and with the

operation, both of the Nagel plant and of the present

Duke City plant, the former Arizona Timber plant

located nearby, is that correct? A. Yes, sir.

Q. Based upon your experience with both of

these plants, and upon the records and the evidence

that you have heard in this trial, do you have an

opinion as to whether the present Duke City plant

at Winslow can be economically operated when 10

to 12 million feet of timber per year are run

through the mill 1

?

Mr. Moore: We object to that, if your Honor

please, as not proper rebuttal. That would be a part

of plaintiffs' case in chief to establish the economic

feasibility of the operation throughout the period

of time for which they are claiming damages by

these exhibits.

The Court.: He may answer.

A. May I have the question, please? [1,307]

(Whereupon, the pending question was read

by the reporter.)

A. Yes, sir.

Q. (By Mr. Robbins) : Now I believe one of the

exhibits here shows, again for the purpose of sav-

ing time, Plaintiffs' Exhibit 12 in evidence has

shown according to our calculations a profit per
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thousand of $8.01, projected as the probable profit
from the operation of the present Duke City mill
in Winslow. Do you recall that?

A. Yes, sir. I'd like to have a copy of the exhibit
to look at. [1,308]

A. Yes, sir.

Q. In your opinion, Mr. Jenkins, would that
figure be greater or lesser or the same, assuming
the production in the Winslow mill of ten to 12
million feet per year?

Mr. Moore: We object to that. Certainly this is

evidence that would be a part of plaintiffs' case
in chief.

The Court: No, it is in rebuttal of items that were
developed by the defendants' case. He may answer.

A. My answer would be it would be certainly

no less than $8 and probably more than $8 per
thousand.

Q. (By Mr. Robbins) : Has there been a time
when the Nagel mill has run through substan-

tially the quantity of timber we are talking about
now, 10 to 12 million feet per year?

A. Yes, sir.

Q. Was that done economically and profitably?

A. Yes, sir, very much so.

Q. Have those years been taken into consider-

ation in the exhibits which you now hold in your
hand, particularly Exhibit 12?

Mr. Moore: We object to that. There is no evi-

dence this witness prepared that exhibit or knows
anything about the exhibit.
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Mr. Bobbins : I believe the exhibits speak for

themselves, I will withdraw the question. [1,309]

Q. First let me ask you this. I believe you have

testified that there was a period of time when the

Nagel mill operated on 10 or 12 million feet of

timber per year, is that right?

A. Yes, sir.

Q. What years were those, approximately ?

A. Specifically here, in these exhibits, 1952, '53,

'54 and '55.

Q. And I believe the exhibit also shows the later

years of production increased substantially, is that

correct? A. Yes, sir.

Q. How did that come about?

A. The production was increased because we had

more timber to put through the plant. And we

merely went from a single shift operation to an

overtime operation, that is, worked more than 40

hours per week first. That increased the production.

Then we went to a straight two shifts per day, which

gives a total of 80 hours a week. And the sawmill,

we added a planer mill, an additional planer to the

planer mill and that increased the production on a

single shift basis to take care of what was produced

in the sawmill on a double shift basis.

Q. During the period of time the Nagel mill was

running through approximately 10 to 12 million

feet of timber, were you familiar with the produc-

tion of the adjoining Arizona [1,310] Timber Com-

pany plant?
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A. In a general way, yes, sir.

Q. Was it about the same during that period of
time?

A. Yes, sir, on an annual basis it was approxi-
mately the same.

Q. During the period of time you ineamsed
your production, did Arizona Timber also increase

their production to approximately the same extent %

A. I think they increased their production be-

fore we did ours because they purchased some Aztec

timber direct. But in general it was about the same
time.

Q. Do you know what changes have been made
in the mill there from the time that this production

of 10 or 12 million feet was accomplished as com-
pared with the present time or the time in the near

past when the production was substantially more
than 10 to 12 million feet 1

?

A. That is of the Duke City plant?

Q. The present Duke City plant, the old Ari-

zona Timber plant?

A. Yes, sir, I know the major changes.

Q. Will you tell us what they were?

A. Yes, sir. They have installed a line bar resaw

which replaced a resaw that was on the green chain,

a merry-go-round. They have installed an additional

planer machine in their planer mill. They built some

dry sheds and I believe a shop [1,311] building, and

basically that is the only changes.

Q. Now if that plant, the Dnke City plant were

to cut its production back to some ten or 12 million
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feet per year, what in your opinion, what changes

would have to be made in the plant or in the man-

ner of production?

A. First you would have to eliminate completely

the second shift at the sawmill. You would have to

deplete your log truck force, that is the number

you would have. You would have to shut down one

planer machine and you would have to eliminate

some supervisory personnel I am sure that is in the

present operation. Basically those are the only

changes.

Q. Is it upon these facts you have based your

opinion that the mill then could be economically

operated on a timber production of 10 to 12 million

feet per year?

A. On these facts, yes, sir.

Q. One other subject, Mr. Jenkins, again to pin-

point this. Do you recall the testimony of Mr. Wein-

stein and others concerning contract log hauling

versus hauling with your own equipment?

A. Yes, sir.

Q. Have you had experience with both of these

methods ?

A. We have had experience with contract haul-

ing, with partly contract and partly owned, and

completely owned.

Q. And in your experience which manner is the

most [1,312] economical in an operation of the type

which you have at Winslow and which Puke City

has at Winslow?

A. The completely contract log hauling.
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Q. In fact, is that the method 7011 are now using
in your mill as Winslow? A. Yes, sir.

Q. I believe you testified that you believe the
contract hauling is more economical than doing it

with your own equipment. Will you tell us how
much less in your experience ?

A. Our experience has been, rather the costs have
varied from year to year from a high of $6 and some
odd cents per thousand feet more to do it yourself

than to contract it, to a low, I believe of about

$1.10. Never less than the contract,

Q. Do you have any opinion then whether it

would be more economical to replace hauling equip-

ment when it wears out or go to contract hauling

at that time? A. Yes, sir.

Q. What is your opinion ?

A. My opinion would be if we had our own truck

force we would replace it, log haul truck force, with

contractors at the earliest opportunity.

Mr. Robbins: That is all. [1,313]

(Cross Examination)

Q. (By Mr. Moore) : These contract haulers

make some money, don't they? A. Yes, sir.

Q. They use the same equipment that a mill

owner would use, don't they? A. Yes, sir.

Q. You have had experience in the increasing

of the production from a 10 million per year foot

mill up to 25 million, is that correct?

A. Yes, sir.
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Q. Have you ever had any experience cutting

back a mill that had a capacity of 30 million feet

down to 10 million feet?

A. My personal experience, sir?

Q. Yes. A. No, sir.

Q. Isn't it a fact, Mr. Jenkins, that your pri-

mary purpose—I mean by you, Nagel, in the orig-

inal negotiations in this thing was to be where you

could acquire this mill and get it out of competition

with you when the Aztec timber was cut?

Mr. Romley: Just a moment. I don't think that

is proper cross examination now, your Honor, point-

ing to rebuttal.

The Court : It is outside the scope of direct exam-

ination.

Mr. Moore: I am leading up to the statement he

made [1,314] about economical operation in the

future.

The Court: He is talking about the mill in the

abstract.

Mr. Moore : I am sorry.

The Court: All his testimony has been about a

mill in the abstract.

Mr. Moore: No, he talked about operation when

it was cut back to 10 million feet.

The Court: That is true, but I don't see what that

has to do with the purpose when they were buying

or entering into this agreement.
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Mr. Moore: The purpose I want to show is this,

and I think maybe the evidence already establishes
it, when they were negotiating, they were talking
about at the end of the cut of Aztec timber when
under the management plan and the Chevalon work-
ing circle, the production would drop to about 20
million feet, and what their interest was at that
time to get a mill out of the way so they could
operate their mill on 20 million feet.

The Court: He may answer.

A. May I have the question.

Q. Isn't it a fact your purpose in your nego-
tiation to acquire the mill at the end of the cut of
the Aztec timber? [1,315]

A. To acquire the Duke City mill at the end of
the cut of the Aztec timber? Yes, sir, we would like

to acquire the mill at that time.

Q. When you acquired it at that time the avail-

able production from the Forest Service would
have dropped down to about 20 or 21 million feet

per year, wouldn't it? A. Yes, sir.

Q. And if you could make more profit ou ten

million feet per year with your mill, why is it you
don't want competition when it drops dowu to where
you only had 10 million feet?

A. I didn't say we dou't waut competition, sir.

Mr. Moore: That is all.

Mr. Rabbins: That is all.

Mr. Romley: Plaintiffs rest, your Honor.

(Plaintiffs Rest)
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Mr. Moore : If the Court please, at the end of all

the evidence there are two motions I want to make

;

one I will make a brief explanation of why I am
making it.

In the original complaint in this action and in the

pre-trial conference the position of the plaintiffs as

we understood it, solely was relying upon the Sep-

tember 23rd letter as a written agreement. From

their amended complaint and the evidence, it ap-

pears to me that they may now, although I cannot

tell for sure, be basing a part of their case upon

an oral agreement. And in view of that [1,316] in-

terpretation I now move the Court for leave to

amend the answer of the defendants to conform to

the proof. And I may say I haven't had an oppor-

tunity to type this out, will read it in the record,

and would like to after I return to my office type

it and mail it.

The amendment would be as follows

:

Fifth Defense. As and for a further and sepa-

rate defense, defendants allege that the plaintiffs

may be relying upon an oral agreement, which

agreement is an alleged option for the purchase and

sale of real property, or an interest therein, and

that under the Statute of Frauds, Arizona Revised

Statutes 44-101, no action may be brought thereon

unless there is a memorandum thereof signed by

the parties sought to be charged. That the letter

agreement of September 23rd attached to plaintiffs'

amended complaint as Exhibit A, which plaintiffs

allege evidences the aforesaid oral agreement, is not
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to comply with the Statute of Frauds in the event
that plaintiffs are relying upon such an oral agree-
ment.

The Court: Leave is granted to amend the answer
accordingly.

Mr. Moore: Now, I don't think it is necessary to
amend to plead an affirmative defense on what
I am going to say, but if there is any doubt in the
Court's mind about it I want leave to make [1,317]
a further amendment, and that is on this basis:

As I view the record, if we give full and com-
plete credibility to evidence of the plaintiffs and
evidence of the defendants, then it is apparent that
there was never a meeting of ihe minds upon which
there could be the basis of an action for alleged
breach of contract.

I believe in our denial and answer we have raised
that and I don't think it is necessary to plead a
failure of meeting of the minds as an affirmative

defense, but if there is any doubt in the Court's
mind about it, I want leave to so amend and so we
could urge that matter at a later date.

The Court: Well, I don't believe you need an
amendment to raise that.

Mr. Moore: Very well. Noav, at the close of all

of the evidence, if your Honor please, the defend-
ants renew their motion that they made at the end
of the plaintiffs' case for judgment dismissing the

complaint and rendering judgment for the defend-

ants, upon the grounds stated in that motion at
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that time in the record, and upon the additional

ground that under the evidence it is clear that there

never was a meeting of the minds of the parties on

any contract or agreement upon which this action

could be based. Furthermore, there is insufficient

evidence, giving the plaintiffs the inferences which

they are entitled to on their evidence, to establish

any liability on the part of the defendants. [1,318]

And I have in mind the Rule in Arizona that on a

court case it is different than it is in a jury case in

that in a jury case if there is any inference from

the evidence upon which reasonable minds might

differ, then it is the duty of the Court to send the

case to the jury. But in a court, case—there are two

cases and I can't think of the citations—upon a

motion such as I am making the Court waives the

credibility of the evidence, both at the end of the

plaintiffs' case and at the end of the whole case,

upon such a motion.

I don't desire to take the time to argue them,

your Houor, but I wanted those motions before the

Court.

The Court : The motion is denied.

Mr. Moore: What is the pleasure of counsel and

the Court with respect to argument and briefs, may

I inquire?

Mr. Romley: I think we should defer to what the

Court wishes, either orally or in writing or sub-

mit it.

The Court: I think it is a matter for written

briefs. As to the matter of time, counsel know their
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obligations to other matters that they have better

than I do and I will be guided largely by counsels'

desires in the matter of time.

Mr. Romley: In reference to time, is it a fair

question to inquire if the Court wishes us to brief

every point that counsel considers is pertinent, or

is there any particular matter that your Honor
wishes briefs upon? [1,319]

The Court : I think all of the matters ought to be

covered.

Mr. Romley: Every question conceivable to coun-

sel.

I think we could get our brief in—we are anxious

to get it in and we can do it better in the next ten

days. If we don't do it in the next ten days we will

have to ask for sixty. Perhaps it might be better to

ask for fifteen and think we will get it in ten, if

that is not too long, your Honor.

The Court: The sooner the better, as far as I am
concerned.

Mr. Moore: I don't like to ask for a lot of time

when counsel for the plaintiffs doesn't ask for much1

time, but I do have some commitments; one is en-

tirely personal that I must be away on, mv one

chance in a lifetime to do that. I would like to have

thirty days after we are served with plaintiffs' brief.

(Discussion off the record.)

The Court: Very well, the matter will bo sub-

mitted on briefs on the basis of fifteen, thirty and

fifteen days. Upon the filing of the replv brief the

matter will stand submitted.
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I don't anticipate requiring oral argument after

the briefs, if I should I will advise counsel promptly
and we will do that.

[Endorsed] : Filed June 20, 1961. [1,320]

PLAINTIFFS' EXHIBIT No. 1

Thomas P. Gallagher

Post Office Box 63

Albuquerque, New Mexico

Mr. Maurice Liberman September 12, 1958

P. 0. Box 1364

Albuquerque, New Mexico

Dear Sir:

This letter will serve to confirm our discussion

regarding your purchase of our plant at Winslow,

Arizona. It is specifically understood, however, that

while the plan and program has the general ap-

proval of myself and J. M. Kaplan, we do not hold

the proxies of a majority of stockholders, and al-

though we are authorized to negotiate we do not

have an authorization to make a final deal. If,

however, the context of this letter is in accord-

ance with your understanding, we will submit and

recommend acceptance of this proposal to the di-

rectors and stockholders of Arizona Timber Co.

and New Mexico Timber Co. and to the partners

of Bernalillo Lumber Co.

It is further understood that we have an oral

reciprocal first refusal agreement with Mrs. George

H. Nagel, and any sale is subject to her first re-



George H. Nagel, el al. 1415

Plaintiffs' Exhibit No. 1—(Continued)
fusal. While I have reason to believe that I can
cause her to give that first refusal, I can make
no warranty whatsoever. Since before concluding
this deal it would be necessary to get her refusal,

and accordingly thwart the possibility of a sale

to her, we ask that you indicate your seriousness

of purpose to accept this proposal by depositing

with us the sum of $10,000.00. In the event we
are unable to obtain her refusal, or the proposal

is otherwise unacceptable to my principals, that

deposit will be refundable to you plus the sum of

$2,500.00 for the trouble and expense you will in-

cur in connection with this negotiation. If you fail

to follow through in accordance with this proposal,

you will forfeit the sum of $10,000.00. It is further

understood that this proposal will be subject to

our acceptance within a period of thirty days from

date, whereupon you will be credited with the

aforementioned $10,000.00 against the purchase

price.

1. For and in consideration of the sum of $500,-

000.00 which will be payable in sixty (60) monthly

payments, starting on the date of your acquisition

and succession, plus interest at the rate of six per-

cent (6%) on the unpaid balance, with right of

acceleration, we will sell you the assets of our

Winslow plant. Title to said property will not

pass until the entire sum is paid and the partners

of Duke City Lumber Co. are to give their per-
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sonal guaranty on the paper. The papers shall

be written to such manner as accountants and at-

torneys for both parties deem proper, providing

for insurance coverage with clause payable to us,

proper care and maintenance of the chattels in-

volved, etc. By "plant" we are specifically refer-

ring to our physical assets at Winslow, which are

generally detailed on the attached list. In addi-

tion thereto, we are proposing to transfer title to

our land located in the Sitgreaves National Forest,

our land at Winslow, and such easements, leases,

etc. as we have thereat.

2. Your company owes Arizona Timber Co. ap-

proximately 14 million feet of stumpage. It is

agreed that upon your acquisition of the Winslow

plant, you will process 14 million feet of stumpage

into lumber for us under the same terms and condi-

tions applicable under the agreement between Ari-

zona Timber Co. and Duke City Lumber Co., except

that Arizona Timber Co. will be in the position of

Duke City Lumber Co., and Duke City Lumber Co.

in the position of Arizona Timber Co. Delivery of

said lumber is to commence as soon as you succeed

us in our operations.

3. The companies hold certain contracts with the

IT. S. Forest Service for timber, and these contracts

will be turned over to you at our cost. You are to

pay us in cash for all deposits and other prepaid

expenses, and both parties are to obtain transfer
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of these contracts from our companies to yours, and
release us from the bonds and liabilities we have
thereon.

4. Based upon a price of $17.00 per thousand
feet, Bernalillo Lumber Co. will sell you the ap-
proximately 18 million feet of timber they hold on
Southwest-Aztec sections. Our contract will be trans-
ferred to you and there is a balance payable of
$11.60 per thousand feet to Southwest Lumber Mills,

Inc.; $5.40 per thousand feet will be paid in cash

to Bernalillo Lumber Co. Should any additional ex-

pense arise as a result of the cruise, it shall be your
responsibility to pay that additional expense.

5. The basis of your acquisition and succeeding

us in operating the plant will be as follows : We will

stop cutting timber for our own account at a point

and place where it is convenient to do so; that is to

say, at a completion of a portion of an Aztec sec-

tion, or completion of a timber deposit on a Forest

Service section, and logs cut thereafter shall be for

your account. Similarly, when these Jogs go through

the sawmill, the sawmill operation is for your ac-

count and your responsibilitv. Similar s^ens will be

taken through the dry yard, planing mill, and shii>-

ping. At such time as all of our surfacing is com-

pleted, the planing mill will be turned over to you,

then an inventory will be taken of the rough lumber

which we hold in the yard for your account. As

provided in our agreement, you will pay us for the

cost price of same, except that on rough lumber in



1418 Maurice Liberman, et al. vs.

Plaintiffs' Exhibit No. 1—(Continued)

pile, the depreciation charge will be reduced to $3.50

per thousand and the profit will be reduced to $2.00

per thousand, payable as shipped. On all surfaced

lumber in inventory, you will pay us the full charge

except for shipping charges. On such surfaced lum-

ber as we have remaining in inventory you will

ship same for us under the same terms and condi-

tions as we have shipped for you, but allowing you

a profit of $1.00 per thousand feet above the actual

cost (excluding depreciation and overhead) [with

the understanding that all of said lumber will be

shipped out within ninety (90) days from date of

transfer.]* Our rough lumber will be handled as

we propose handling yours.

6. We will assign to you all credits of prepaid

items, such as prepaid insurance, Workmen's Com-

pensation, unemployment compensation, etc. and

you are to pay us for same at the unexpired value

of those, plus accrued dividends or other credits

in connection therewith. Property taxes, license

fees and all other prepaid expenses will be pro-

rated as per date of transfer. Payment for all the

above will be due in cash the date of transfer.

7. The agreement will be with the specific un-

derstanding that our employees will remain em-

ployed for a period of 120 days after date of

transfer, and that you will dismiss no employee

during that period except for good cause. You

Cancelled. Initialed I/M.L.
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will, however, have the option of dismissing any
employee by paying him the equivalent amount of

salary between the date of dismissal and 120 days,

upon our request. We do not propose to make our
employees aware of this, but we do want to be

able to give them some assurance of continuity of

employment, and Ave in turn shall exert our best

efforts to cause them to stay in your employ, and

accordingly refrain from hiring any of said em-

ployees without your consent.

If the foregoing is in accordance with your un-

derstanding, kindly so indicate by affixing your

signature in the space provided below and tender-

ing your check to Bernalillo Lumber Co. for $10,-

000.00 as provided above.

Very truly yours,

T. P. Gallagher.

Agreed To and Accepted, but without in any

manner admitting or agreeing that you have the

right of assigning or selling the contract between

Duke City Lumber Co. and Arizona Timber Co.

dated August 9, 1957.

/s/ M. LIBERMAN.
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Win-slow Property

Cost

Woods camp $ 28,734.78

Mill pond 16,698.01

Bandmill—building and machinery 264,699.02

Power plant 20,610.54

Piling sticks and stacking sticks 33,230.99

Dry kiln 56,763.41

Dry kiln 51,528.57

Planing mill 209,739.06

Box factory 1,366.02

Railroad spur 4,145.01

Land improvements 15,436.19

Lumber loaders 1,789.29

Shipping office 596.69

Pry lumber shed 16,630.11

Shop building 16,380.12

Office building 3,974.13

Office furniture & fixtures 1,364.09

Radio equipment 7,121.01

Sub-total 750,807.04

#12 Auto patrol 16,718.20

Caterpillar #977 20,756.65

Gerlinger lift truck 7,325.00

Yale lift truck 11,220.00

Gerlinger lift truck 5,500.00

Gerlinger carrier 4,874.46

Gerlinger carrier 7,675.00
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(xerhnger carrier 7,675.00

Gerlinger carrier 3,500.00

Mack log truck 17,634.76

Mack log truck 17,634.74

Mack log truck 17,634.74

Mack log truck 17,634.74

Mack log truck 17,634.74

Mack log truck 16,785.00

Mack log truck—L J 14,228.00

Mack log truck 19,294.00

9 Pierce trailers 27,170.28

1956 Ford F100 pickup 2,172.50

1950 Ford F-7 3,535.00

1950 Ford F-3 1,907.40

1948 Ford pickup 400.00

1946 Dodge fire truck 1,636.68

Hobart welder 1,000.00

Hobart welder 799.00

Gardner-Denver compressor 1,825.00

Gardner-Denver compressor 2,264.75

Westinghouse compressor 501.28

Farmall tractor 750.00

Equalizer 3,388.80

Diesel and gas tanks & pumps 2,194.92

Motor grader #11 1,750.00

Chevrolet station wagon #54 2,235.75

"Work in process items

:

Raising conveyor on burner 2,538.90

Newman planer 2,034.47

Admitted and Filed in Evidence May 3, 1960.
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PLAINTIFFS' EXHIBIT No. 2

Oct. 16

Western Union Telegram

M. LIEBERMAN Winslow, Arizona

Room 831 Essex House 160 Central Park South

NYK. Do not wish to release options at this time.

Nagel Lbr and Timber Co

Mrs Geo H Nagel

Charge

Admitted and Filed in Evidence May 3, 1960.

PLAINTIFFS' EXHIBIT No. 3

September 23, 1958

Mrs. George H. Nagel

Nagel Lumber & Timber Company

Winslow, Arizona

Dear Mrs. Nagel:

It is our understanding that you have a "first

refusal agreement" with Arizona Timber Company

to buy out their Plant at Winslow; and, if you

turn down this option it is our understanding that

we are second in line to buy the Plant.

It is now mutually agreed that in case either

of us (and by this is meant, the companies con-

trolled by the Liberman Group as one party; and

the Nagel Lumber and Timber Company or any

company controlled by the Nagel Family as the

second party) will take-up the proposition made

by Arizona Timber Company and buy out the
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Winslow Plant from them, then our companies
will have the option to participate in that purchase
on a fifty-fifty basis at the same terms as the

purchaser will get from the Arizona Timber
Company.

This option remains in force until April 30,

1959, and will be automatically extended for six

month periods unless cancelled by mutual consent.

Very truly yours,

/s/ M. LIBERMAN
Maurice Liberman

Liberman Group

/s/ By M. LIBERMAN
Nagel Family

/s/ By ROBERT F. JENKINS

ML:rb

Admitted and Filed in Evidence May 3, 1960.
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PLAINTIFFS 7 EXHIBIT No. 5

Arizona Timber Co.

P. O. Box 1273

Winslow, Arizona

August 9, 1957

Mr. Maurice Liberman

Duke City Lumber Co.

Albuquerque, New Mexico

Dear Sir:

This will serve to confirm our understanding

and supersede all previous written memoranda

wherein we have agreed to cut, log, haul, dry,

surface and ship approximately 63 million feet of

timber for you at our plant.

This timber will be intermingled with timber

furnished by Bernalillo Lumber Co. and will be

delivered to you at the rate of approximately 15

million feet per annum more or less, which will

give you exactly 50% of the total production of

the plant.

For and in consideration of these services, you

mil pay us the sum of $75,000.00 per year for

general and administrative overhead expenses (not

including foremen or superintendents) regardless

of the quantity of lumber cut. In addition, you will

pay us the total actual direct cost of manufacture

(except overhead and depreciation provided for

herein), plus $4.33-1/3 per thousand feet for de-

preciation, plus $3.00 per thousand feet for our

profit, plus applicable Arizona sales tax.
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Logging and lumbering will be done so as to
divide the logs in order to yield an equal grade
realization to both parties, and in accordance with
good manufacturing practices, and cut so far as
practicable to your specifications. Plant and equip-
ment facilities, with the exception of dry kilns and
dry sheds, will be utilized in the processing of your
lumber in the identical manner it is for our own.
The division of shifts in both sawmill and planing
mill will be made in the most practicable manner
to give both parties an even break.

In essence, this entire agreement is to permit
you to have the use of those facilities and benefit

from our experience and ability in the same man-
ner in which we do, and the spirit of this agree-

ment is that the costs and services shall be divided

between the parties as fairly and equitably as

possible. In the event of a major change in over-

head or depreciation items or production volume,

either party shall have the right to ask for an

adjustment.

Your accountants will be given monthly state-

ments of costs for their examination and approval.

Payment for services rendered will be due on the

10th of the month after rendition, without dis-

count. In the event of any dispute for any cause,

including termination or breach of agreement,

which we are unable to settle between ourselves, we

shall submit same to an arbiter. We have agreed
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that the arbiter will be J. B. Edens of Phoenix,

Arizona. In the event he is unable to serve, we

shall then choose an alternate arbiter and if neces-

sary, have the American Arbiters Association se-

lect same, whose decision shall be similarly final

and binding.

The term of this agreement shall be until all of

your timber in the Winslow area is cut and de-

livered to you. In the event there is additional

timber over and above the 63 million feet afore-

mentioned, or that you acquire other timber, we

shall mill same for you on the same terms and

conditions providing we have sufficient timber of

our own to run a parallel shift.

This agreement shall be governed by the laws of

the State of Arizona.

If this is in accordance with your understanding

of our agreement, kindly so indicate by affixing

your signature in the space provided below.

Very truly yours,

ARIZONA TIMBER CO.

/&/ T. P. GALLAGHER

Agreed To and Accepted:

Duke City Lumber Co.

/s/ By M. LIBERMAN
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Arizona Timber Co.

SUPPLEMENT #1

P. O. Box 1273

Winslow, Arizona

August 9, 1957

Mr. Maurice Liberman
Duke City Lumber Co.

Albuquerque, New Mexico

Dear Sir:

Supplementing our agreement of even date, we
shall keep records jointly of the timber cut during
the fiscal year, and shall annually determine the
amount of overrun or underrun from the preceding
twelve months' operation, at a time convenient to

record keeping. The overrun or underrun shall be
credited to the parties, share and share alike, with

a final adjustment at the end of the contract for

the total quantity of timber each party furnishes.

If this is in accordance with your understanding

of our agreement, kindly so indicate by affixing

your signature in the space provided below.

Very truly yours,

ARIZONA TIMBER CO.

/s/ T. P. GALLAGHER

Agreed To and Accepted:

Duke City Lumber Co.

/s/ By M. LIBERMAN
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Arizona Timber Co.

SUPPLEMENT #2

P. O. Box 1273

Winslow, Arizona

August 9, 1957

Mr. Maurice Liberman

Duke City Lumber Co.

Albuquerque, New Mexico

Dear Sir:

In accordance with our understanding of even

date, we have also agreed you shall have your rep-

resentative at our plant. It is understood that that

representative shall have the right to give grading

instructions, but shall not have the right to inter-

fere in any way whatsoever with the supervision of

the plant unless requested to do so by our own

superintendents. Such discrepancies as he may find

are to be taken up with you, if they cannot be

readily solved in the field, and you in turn with us.

The cost of this man will be considered a cost of

operation, and he therefore is to render such ser-

vices in behalf of the joint operation as he has time

to do.

You have chosen Lee Weaver, who is completely

satisfactory to us, and if it becomes necessary to
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replace him we shall expect jour cooperation in

selecting a man who is compatible with our own
people.

Very truly yours,

ARIZONA TIMBER CO.

/s/ T. P. GALLAGHER

Agreed To and Accepted:

Duke City Lumber Co.

/s/ By M. LIBERMAN

Arizona Timber Co.

SUPPLEMENT #3
P. O .Box 1273

Winslow, Arizona

August 9, 1957

Mr. Maurice Liberman

Duke City Lumber Co.

Albuquerque, New Mexico

Dear Sir:

This will supplement our agreement of even

date, to clarify the manner and method in which

payment is to be made for services rendered.

Payments for overhead shall be made in twelve

equal installments, payable on the first of each

month. Payment for lumber shipped will be ex-

pected within ten days after date of invoice.

Charges for lumber invoiced shall be at the pre-
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Supplement #3—(Continued)

ceding average monthly cost, to be redetermined

on a final basis as of April 30 each year.

On or before April 30 each year, we shall in-

voice you for all services rendered on work in

process; i.e., log and lumber inventories, and shall

expect payment for same before April 30. After

the April 30 payment as provided above is made,

you shall subsequently pay the difference between

the price paid for work in process and the price

of shipped lumber, until said payment for work

in process has been depleted.

In the event the inventory we carry for your

account is in excess of three million feet, we shall

call upon you to make prompt payment for the

value of that inventory in excess of three million

feet.

Should financing needs so dictate, we may peri-

odically invoice you for work in process and expect

you to give us negotiable trade acceptances which

would be discounted at our expense for such work

in process. In the event that your financing needs

so dictate, we will accept negotiable trade accept-

ances from you, bearing interest at the current rate

at your expense, payable within 60 days.

Very truly yours,

ARIZONA TIMBER CO.

/s/ T. P. GALLAGHER

Agreed To and Accepted:

/s/ By M. LIBERMAN
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SUPPLEMENT #4

August 26, 1957

Mr. Maurice Liberman

Duke City Lumber Co.

P. O. Box 1364

Albuquerque, New Mexico

Dear Sir:

Supplementing our agreement of August 9,

wherever the price "per thousand feet" appears, the

unit of measurement applicable thereto will be on

the outbound shipping tally. The standard of meas-

urement for thicknesses, etc., shall be the Western

Pine Association standards. While interim pay-

ments may be made on log scale or green lumber

tally, final determinations shall be based upon the

shipping tally.

If this is in accordance with your understand-

ing, kindly sign in the space provided below and

return a copy of this letter to us.

Very truly yours,

ARIZONA TIMBER CO.

/s/ T. P. GALLAGHER

Agreed To and Accepted:

Duke City Lumber Co.

/s/ By M. LIBERMAN



1432 Maurice Liberman, et al. vs.

Plaintiffs' Exhibit No. 5—(Continued)

Arizona Timber Co.

SUPPLEMENT #5

to Agreement of August 9, 1957

P. O. Box 1738

Albuquerque, New Mexico

January 16, 1958

Duke City Lumber Co.

P. O. Box 1364

Albuquerque, New Mexico

Gentlemen

:

Supplementing our agreement dated August 9,

1957, we will lease to your company for an annual

rental of $1.00 and for a term concurrent with

the duration of the contract, the land on which

you have recently built a steel building in our

yard in Winslow, Arizona. At the expiration or

termination of the milling contract, you will have

a period of 90 days in which to remove this build-

ing from our property. It is understood that within

this 90 day period you will also clean up the

ground on which the building was situated, and

nearby, removing all foundations and restoring

the property to its former condition.
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If the foregoing arrangement is satisfactory to

you, please initial and return to us the enclosed

carbon copy of this letter.

Very truly yours,

ARIZONA TIMBER CO.
/s/ C. K. WICKENS

Vice President

Agreed To and Accepted:

/s/ By M. LIBERMAN

Admitted and Filed in Evidence May 3, 1960.

PLAINTIFFS' EXHIBIT No. 6

This Agreement, made this 30th day of July,

1957 between Duke City Lumber Co., a partnership

consisting of Maurice Liberman, Joseph Grevey,

and Jack G-revey, of Albuquerque, New Mexico,

hereinafter called "Duke City," and Arizona Tim-

ber Co. (formerly Winslow Timber Co.), a New
Mexico corporation, hereinafter called "Arizona

Timber,"

Witnesseth

:

Whereas Duke City is the owner of the right to

4 cut 62,505,000 feet log scale of timber pursuant to

a certain timber cutting contract, dated May 21,

1956, between Duke City and Southwest Lumber
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Mills, Inc., an Arizona corporation, said volume

of timber being as indicated by the results of the

joint cruise referred to in Section 6.1 of said con-

tract and being located in Coconino County, Ari-

zona, within the exterior boundaries of the Sit-

greaves National Forest, said location being more

particularly described as follows:

M.B.M.

T. R. Sec. Description Volume

13N 12E 1 West of Wilkins Draw 105

13N 12E 3 East of Leonard Canyon 3,134

13N 12E 9 East of Leonard Canyon 2,553

13N 12E 11 West of Wilkins Draw 4,901

13N 12E 13 West of Wilkins Draw 1,096

13N 12E 15 All 5,713

13N 12E 17 Forty No. 16 281

13N 12E 21 All except inoperable area 4,651

13N 12E 23 All 7,177

13N 12E 25 Forty Nos, 4, 5, 12 1,269

13N 12E 27 Forty Nos. 9, 10, 15 and 16 1,466

13N 12E 33 All 7,159

13N 12E 35 All 7,056

14N 12E 23 East of Leonard Canyon 2,370

14N 12E 25 West of Wilkins Draw 5,253

14N 12E 27 East of Leonard Canyon 948

14N 12E 35 All 5,840

14N 13E 19 West of Wilkins Draw 1,533

62,505
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Whereas Arizona Timber is the owner of the
right to cut the following timber:

I. 7,396,000 feet log scale of timber as follows:

A. 3,164,000 feet of timber purchased under a
certain timber sale agreement dated May 21, 1956
between Arizona Timber and Aztec Land & Cattle

Company, Limited, a New York corporation, said

volume of timber being as indicated by the results

of the joint cruise referred to in Section VI (1) of

said timber sale agreement, and being located in

Sitgreaves National Forest, Arizona, as follows:

M.B.M.
T. R. Sec. Description Volume
13N 13E 11 Forty Nos. 10, 15, and 16 469

13N 13E 15 Forty Nos. 1 to 11 inclusive 2,695

3,164

B. 4,232,000 feet log scale located on the follow-

ing described land in Coconino County, Arizona.

T. 13 N., R. 13 E., G&SRM: Acres

Sec. 27, Lots 1, 2, 3, W%, Sy2SE%,
EI/2NWI/2NE14SE14,

NE14NE14SE14,
SI/2NE14SE14,

Wy2NE%NW%SE%,
W%NW%SE%, WI/0NEI4 606.76

Sec. 33, NW%SE14 40.00

646.76
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II. 54,849,000 feet log scale, the cutting rights to

which Arizona Timber acquired pursuant to a

certain timber cutting contract dated May 1, 1957

with Bernalillo Lumber Co., a co-partnership con-

sisting of A. I. Kaplan and T. P. Gallagher, herein-

after called "Bernalillo." The cutting rights to said

timber were in turn acquired by Bernalillo as

follows

:

A. 23,249,000 feet log scale pursuant to a certain

timber cutting contract, dated May 21, 1956 be-

tween Bernalillo and said Southwest Lumber Mills,

Inc., said volume of timber being as indicated by

the results of the joint cruise referred to in Section

6.1 of said contract and located in said National

Forest as follows:

M.B.M.

T. R. Sec. Description Volume

13N 13E 1 All except 70 acres for

Ranger Station, and

Winslow logging camp 2,979

13N 13E 3 All 3,210

13N 13E 5 East of Willow Creek 710

13N 13E 9 Forty Nos. 1, 2, 3 and

East Half of Forty No. 4 679

13N 13E 11 All except Forty Nos. 10,

15 and 16 2,530

13N 13E 17 East of Willow Creek 889

13N 13E 29 S.W. Corner, West of

Willow Creek 803
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M.B.M.
T. R. See. Description Volume

13N 13E 31 Forty Nos. 1, 2, 6, 7, 8, 9,

10, 11, 13, 14, 15, 16 and east

half Forty Nos. 5 and 12 5,523

14N 13E 21 All 2,094

14N 13E 29 All 2,137

14N 13E 31 East of Willow Creek 51

14N 13E 33 All 3,151

24,756

Less timber cut prior to this exchange:

13N 13E 29 671,690'

I3N 13E 31 835,580 1,507

23,249

B. 31,600,000 feet log scale pursuant to a certain

contract dated August 15, 1955 between Bernalillo

(referred to in said contract as T. P. Gallagher &
Associates) and United States Forest Service, said

volume of timber being as estimated by the Forest

Service, located in Sections 4, 5, 6, 7, 8, 9, 16, 17, 18,

19, 20, 21, 28, 29, 30, 31, 32 and 33, T. 12 N., R.

13 E.; Sections 24, 25 and 36, T. 12 N., R. 12 E.;

Sections 5, 6, 7 and 18, T. 11 N., R. 13 E. ; and Sec-

*The area of timber excluded for the Ranger
Station and Winslow logging camp is not final. If

the area is increased, the volume of timber ex-

cluded from the contract is to be reduced on the

basis of the average volume per acre on the adja-

cent forties.
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tions 1, 2, 11, 12 and 13, T. 11 N., R. 12 K, G. &

S.R.B. & M., Promontory Unit, Sitgreaves Na-

tional Forest, Arizona.

Whereas the parties desire to cut and mill their

timber either jointly or by contracting with a third

party to cut and mill it, and also desire to avoid

the inconvenience of segregating; the logs of the

parties, and

Whereas it is the intention and desire of the

parties to effect a tax-free exchange, on which no

gain or loss will be recognized, pursuant to Section

1031 of the 1954 Code:

Now, Therefore, in consideration of the mutual

promises herein contained, the parties agree as

follows

:

1. Arizona Timber exchanges one half of its

rights to cut a total of 62,245,000 feet of timber,

described above, for one half of the rights of Duke

City to cut 62,245,000 feet of timber out of the

tracts in which it has cutting rights, as described

above.

2. Each party agrees to make all payments and

meet all obligations with respect to the timber or

timber cutting rights of which it was the owner

prior to such exchange, as such payments and

obligations become due.

DUKE CITY LUMBER CO.

/s/ M. LIBERMAN
ARIZONA TIMBER CO.

Admitted and Filed in Evidence May 3, 1960.
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PLAINTIFFS' EXHIBIT No. 9

Schedule "A"

AVAILABLE TIMBER AT DATE
OF SALE—NOVEMBER 6, 1958

Net Log Net Lumber
Source Scale Recovery*

1. Duke City Aztec

(a) To Be Cut Under Milling

Contract 44,055,000 50,663,000

2. Gallagher Aztec

(a) Uncut Under Existing

Contracts 15,235,000 17,520,000

(b) Owed by Duke City.... 18,450,000 21,217,000

3. Forest Service

(a) Uncut Under Existing

Contracts 18,852,000 21,680,000

(b) To Be Cut Under

Future Contracts 135,205,000 155,485,000

266,565,000

Based on over-run of 15% on net log scale.

1 (a) 62,505,000 total per Pooling Agreement dated 7/30/57,

minus timber owed by Duke City, per 2(b).

2 (a) Admitted by Answer to Interrogatory No. 33.

2 (b) Agreed upon by Gallagher and Duke City.

3 (a) Admitted by Answer to Interrogatory No. 33.

3 (b) Contract to be awarded 5/31/60

and to be cut by 12/31/62

—

net log scale and net lumber

recovery, respectively 26,800,000 30,820,000

Contracts thereafter to be awarded

and to be cut by 12/31/73, based on

net log scale of 10,500,000 per year

for years 1963 through 1968 and

9,081,000 per year for years 1969

through 1973 108,405,000 124,665,000

Admitted and Filed in Evidence May 5, 1960.
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PLAINTIFFS' EXHIBIT No. 10

Schedule "B"

OPERATING PROFIT OF NAGEL MILL

BEFORE DEDUCTING DEPRECIATION

Net Sales

Year FBM Amount Average PerM

1952 11,575,000 $ 228,849.12 $19-771

1953 12,529,000 182,600.00 14.574

1954 12,261,000 162,510.04 13.254

1955 14,174,000 278,752.18 19.666

1956 19,313,000 229,918.69 11.904

1957 25,701,000 40,060.65 1.559

1958 22,648,000 242,238.34 10.695

1959 22,755,000 226,862.38 9-970

140,956,000 $1,591,791.40

Weighted Average $ 11.29 Per M*

*1,591,791.40 +- 140,956,000

Admitted and Filed in Evidence May 5, 1960.
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DEPRECIATION SCHEDULE *

rwmill

aning Mill

wp

gnber Shed

ry Kiln

ifice Building and Equipment

inkhouse

irriers and Lift Trucks

lacking Sticks, Foundations,

pacers and Roof Boards

imp

rucks, Trailers, Auto

Itrols and Ford Pickup

and

TOTALS

llvage

Mo Salvage
Not To Be
Replaced

157. Salvage

$ 80,000.00

No t to Be
Replaced

$ 176,970.00

127,240.00

13,780.00

12,670.00

56,470.00

1,740.00

4,540.00

5,000.00

To Be
Replaced

$ 80,000.00

Net Depreciable Balance $ 80,000.00

wo Replacements:

At End of 3 Years

At End of 9 Years

Total Depreciable Investment

$ 1,740.00

403,410.00

60,511.50

342,898.50

Depreciation Spread Over Total Projected
Production of 266,565,000 Feet

1,740.00

57. Salvage
To Be

Replaced

$ 59,550.00

97,500.00

261.00 7,852.50

1,479.00 149,197.50

1,479.00

1,479.00

Non-
Depreciable

$ 7,800.00

Total

S 176,970.00

127,240.00

18,780.00

12,670.00

56,470.00

3,480.00

4,540.00

59,550.00

80,000.00

5,000.00

97,500.00

7,800.00

157,050.00 7,800.00 650,000.00

7,800.00 76,425.00

00.00 573,575.00

149,197.50 150,676.50

149,197.50 150,676.50

$ 874,928.00

I Based on Duke City Allocation of the

j
$650,000.00 Purchase Price. Admitted and Filed in Evinence Kay 5, I960.

MEDULE "C"
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PLAINTIFFS' EXHIBIT No. 12

Schedule "D"

PROJECTED PROFIT FROM
AVAILABLE TIMBER

1. Duke City Aztec

$ 3.00 per M. x 50,663,000 $ 151,989.00

4.33 per M.x 50,663,000 219,370.80

2. Balance of available timber

*$ 8.01 per M.x 215,902,000 1,729,375.02

Total Projected Profit $2,100,734.82

50% of Projected Profit $1,050,367.41

Average Nagel Profit Before Depreciation $ 11.29

Minns depreciation of $874,928.00 spread over

total production of 266,565,000 3.28**

Projected Profit After Depreciation $ 8.01 Per M.

**See Depreciation Schedule

Admitted and Filed in Evidence May 5, 1960.





PRODUCTION OF AVAILABLE
TIMBER BY YEARS

PLAINTIFFS' EXHIBIT No. 13 * 507. OF
PROFIT

PROJI
BY Yt

1965

1966

1967

1968

1969

1970

1971

1972

1973

Duke City Aztec
Existing Forest Service

Duke City Aztec
Existing Forest Service
Future Forest Service

Duke City Aztec
Gallagher Aztec
Future Forest Service

Duke City Aztec
Gallagher Aztec
Future Forest Service

Gallagher Aztec
Future Forest Service

Gallagher Aztec
Future Forest Service

Future Forest Service

Future Forest Service

Future Forest Service

Future Forest Service

Future Forest Service

Future Forest Service

Future Forest Service

Future Forest Service

Future Forest Service

30,000,000

30,000,000

30,000,000

30,000,000

30,000,000

16,050,000

12,075,000

12,075,000

12,075,000

12,075,000

10,443,000

10,443,000

10,443,000

10,443,000

10,443,000

266,565,000

EXISTING TIMBER NET LUMBER RECOVERY

15,320,000
14,680,000

15,000,000
7,000,000)
8,000,000)

15,000,000
4,830,000)
10,170,000)

5,343,000
12,007,000)
12.650,000 )

17,925,000
12,075^00

3,975,000
12,075.000

Duke City Aztec Gallagher Aztec Forest Service Total

15,320,000
15,000,000
15,000,000
5.343,000

50,663,000

4,830,000
12,007,000
17,925,000
3.975,000

38,737,000

14,680,000
7,000,000

21,680,000 111,080,000

NET LUMBER RECOVERYFUTURE TIMBER

Forest Service Contract to be awarded 5/31/60

and to be cut by 5/31/62 30,820,000

$ 56,147.80
53.793.40

54,975.00
60.075.00

54,975.00

60,075.00

19,582.10

98.751.29

$ 114

120,

64,

48,

48,

48,

48,

41,

41.

41.

41,

41..

$ 1,050,

Computed as

Duke Clt'

** Computed fi

in 6 Arizoi

Forest Service Contracts to be awarded
and to be cut in years 1963 to 1973
inclusive 124,665,000 155,485,000

266.565.000

SCHEDULE "E"
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PLAINTIFFS' EXHIBIT No. 17

In the District Court of the United States

for the District of Arizona

No. Civ. 610 Preseott

GEORGE H. NAGEL, MABEL J. NAGEL,
ROBERT T. JENKINS and GEORGIA MAE
JENKINS, general partners, and GEORGIA
MAE JENKINS, trustee for James Henry

Nagel, limited partner, doing business as Nagel

Lumber & Timber Company, a limited partner-

ship; and NAGEL LUMBER & TIMBER
COMPANY, a limited partnership,

Plaintiffs,

vs.

MAURICE LIBERMAN, JOSEPH GREVEY
and JACK GREVEY, co-partners doing busi-

ness as Duke City Lumber Company; and

DUKE CITY LUMBER COMPANY, a

partnership, Defendants.

DEPOSITION OF MAURICE LIBERMAN
The deposition of Maurice Liberman was taken

as an adverse party deposition pursuant to oral

stipulation, before E. W. Powers, Jr., a notary

public in and for the County of Maricopa, State

of Arizona, on the 5th day of December, 1959,

commencing at the hour of 9:30 o'clock a.m., at

the offices of Messrs. Jennings, Strouss, Salmon

& Trask, Title & Trust Building, Phoenix, Ari-

zona.
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The plaintiffs were represented by their [1] at-

torneys, Messrs. Moore & Romley, by Mr. Ellas M.

Romley and Mr. Philip Robbins.

The defendants were represented by their attor-

neys, Messrs. Jennings, Strouss, Salmon & Trask,

by Mr. Rex H. Moore.

The following proceedings were had:

Stipulation

It Was Stipulated by and between the parties to

the above entitled cause that the deposition of

Maurice Liberman may be taken as an adverse

party deposition before E. W. Powers, Jr., a no-

tary public in and for the County of Maricopa,

State of Arizona, on the 5th day of December,

1959, commencing at the hour of 9:30 o'clock a.m.,

at the offices of Messrs. Jennings, Strouss, Salmon

& Trask, Title & Trust Building, Phoenix, Arizona.

It was further stipulated that all objections

except as to form of questions or answers and

except as to errors which might be obviated or

cured at the time of the taking of the deposition

are reserved until the time of trial. All other for-

malities required by law for the taking and re-

turning of depositions are waived, with the excep-

tion that deponent may sign said deposition once

only at the end thereof. [2]

Maurice Liberman, being first duly sworn by the

notary, testified as follows:
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Cross Examination

Q. (By Mr. Romley) : Will you state your full

and true name, please?

A. Maurice Liberman.

Q. Where do you live, Mr. Liberman'?

A. Albuquerque, New Mexico.

Q. How long have you lived in Albuquerque?

A. Since 1943.

Q. Where and when were you born?

A. I was born in 1908 in Poland.

Q. When did you come to the United States?

A. 1942.

Q. That was your first trip to America?

A. That's right.

Q. Have you lived in the United States ever

since? A. Yes, sir.

Q. Are you now a citizen of the United States?

A. Yes.

Q. When and where were you naturalized?

A. I was naturalized in Santa Fe in 1947.

Q. Where did you first reside on coming to [3]

the United States? A. New York.

Q. Where in New York?

A. New York City.

Q. Were you engaged in business there?

A. No.
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Q. Were you engaged in business anywhere in

the United States prior to moving to Albuquerque?

A. No.

Q. What was your business when you were in

Europe? A. Lumber business.

Q. How long have you followed that business,

Mr. Liberman? A. Thirty-three years.

Q. You have grown up in the business?

A. Yes, sir.

Q. When you say "lumber business," you mean

in all phases of it, cutting and manufacturing,

selling ? A. Yes.

Q. Have you ever been engaged in any other

business? A. No.

Q. What relation do you bear to the co-defend-

ants, Joseph Grevey and Jack Grevey? [4]

A. Full brothers.

Q. Full brothers? A. Yes.

Q. How does it happen that they bear or use a

different surname?

A. I would rather let them answer the question.

Q. Well, I am asking you, sir.

A. They have changed their name.

Q. They changed their name?

A. That's right.

Q. When? A. In '42.

Q. Where?

A. Joe changed his name in '42 in the Army.
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Q. In which Army? A. IT. S.

Q. Do you know of any court proceedings as a
result of which he changed his name?

A. No.

Q. When did Jack Grevey change his name?
A. I don't know exactly the day.

Q. Do you know of any court proceedings by
which he changed his name? A. No.

Q. Am I to understand from your statement

here that they just assumed a different name? [5]

A. That's right,

Q. Their true name is Liberman, then, is that

right? A. That's right.

Q. To your knowledge, have they ever gone by
any name other than Liberman or Grevey?

A. No.

Q. Have you ever gone under any name other

than Liberman? A. No.

Q. When did your brothers, Joe and Jack Gre-

vey, or Liberman, their true name, come to Amer-

ica? A. In '42.

Q. The same time you did?

A. Joe came the same time I did, Jack came two

or three months before,

Q. All three of you were born in Poland?

A. Yes.

Q. Are they younger brothers? A. Yes.

Q. How much younger than you?

A. Joe is two years younger, Jack is six.
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Q. Were they engaged in the lumber business

with you in Poland? A. Joe did. [6]

Q. Was Jack?

A. Jack was in college and he was with my

oldest brother, textiles.

Q. In textiles? A. Yes.

Q. In what country were you engaged in the

lumber business before coming to America?

A. France.

Q. Any other?

A. Oh, for business purposes, yes, in Germany,

all countries of Eastern Europe, Africa.

Q. Were you engaged in the lumber business

on what might be referred to or termed a large

scale? A. Yes.

Q. As the owner or as an employee of the

owner?

A. To start, as an employee, and then a junior

partner.

Q. And in '42 when you came to America, in

what capacity were you? A. Junior partner.

Q. Who were your partners at that time?

A. A man by the name of Rottenberg.

Q. What is his first name?

A. Sam, Samuel.

Q. Any other partners? A. No. [7]

Q. Is he still living? A. No.

Q. When did he die?
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A. He died in '46 or '47, I don't know exactly.

Q. How did it happen you left Europe and
came to America?

A. I left on account of the invasion of France
by the Germans.

Q. Have you been back to Europe since?

A. Once.

Q. How long did you remain in New York?
A. About three months.

Q. Did you go directly from New York to New
Mexico? A. Yes, sir.

Q. Albuquerque? A. McNary, Arizona.

Q. You came to Arizona before going to New
Mexico, is that right? A. That's right.

Q. I assume that would be sometime in early

'43, is that correct, sir?

A. It was in July or August of '43—excuse

me, '42.

Q. How long did you remain in McNary? [8]

A. Oh, four or five months.

Q. Engage in business there?

A. I worked for Southwest Lumber Mills.

Q. During those four or five months?

A. Yes.

Q. In what capacity were you employed by

Southwest Lumber Mills?

A. To start with, as a checker.

Q. And later?
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A. Later as the manager of their Magdalena

yard in New Mexico.

Q. Employed in any other capacities by South-

west? A. Yes, as a grader.

Q. Where?

A. McNary and Magdalena.

Q. And in any others'?

A. No, that's about it.

Q. Why did you leave Southwest?

A. I had been transferred to Albuquerque where

I started a new business.

Q. Where you started, you say

A. I started Mr. McNary and Warren.

Q. C. J. Warren? A. That's right.

Q. You left Southwest Lumber Mills of your [9]

own accord? A. That's right.

Q. You were not discharged? A. No, sir.

Q. Then you formed a partnership, did you,

with McNary and Warren?

A. It wasn't a partnership, it was employed and

interested.

Q. In what way were you interested?

A. In the profit, profit sharing.

Q. Who were the owners of the business?

A. The McNary family.

Q. In what capacity were you employed?

A. Manager.

Q. How long did you continue to be employed

by the McNary family?
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A. I would say from three to six months.

Q. All the time in Albuquerque?

A. Yes, sir.

Q. And after the three or six months what did

you do?

A. I became interested as an operator.

Q. Went into business on your own?

A. No, we have changed the arrangement that

we had with the McNary family.

Q. Tell me about that change, how it was [10]

effected.

A. Well, I rented a plant from them and op-

erated it on my own.

Q. As the owner and operator, you mean?

A. That's right.

Q. Were you the sole owner and operator at

that time? A. Yes, sir.

Q. Under what name did you do business at that

time? A. Transit Remanufacture.

Q. How long did you continue doing business as

Transit Remanufacture ?

A. Since '43 up today.

Q. You still operate that same firm?

A. Yes, sir.

Q. When did your brothers come into business

with you at Albuquerque?

A. Joe came in—I can't recall exactly, but I

would say in '44.

Q. And Jack?
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A. Jack came, I would say, in '47. These are not

exact dates.

Q. Have they been with you continuously?

A. Yes.

Q. What form does that operation take, the [11]

Transit Remanufaeturing Company ? Is it a partner-

ship or corporation? A. Corporation.

Q. Are you the majority stockholder?

A. Yes.

Q. What percentage of the outstanding shares

do you own? A. Fifty-one per cent.

Q. Who are the other owners, and in what per-

centage ?

A. Joe Grevey, 39; Jack Grevey, 10.

Q. Are there any other compaies in New Mexico

in which you are engaged in the lumber business ?

A. Yes.

Q. What are their names?

A. Duke City Lumber Company, Crown Wood

Products, Jemez Mountain Lumber Company.

Q. Any others?

A. No, I don't think so, in New Mexico.

Q. Duke City Lumber Company is a partner-

ship consisting of you and Joe and Jack, is that

right? A. That's right.

Q. What is the percentage of ownership in that

partnership? A. Same. [12]

Q. You mean you are equal partners ?

A. No, sir, the same as the corporation.

Q. Fifty-one per cent, 39 and 10, is that right?
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A. That's right.

Q. Now in the Crown, did you say?

A. Yes.

Q. What is the full name of that?

A. Crown Wood Products.

Q. Is that a corporation ? A. Yes.

Q. Are you three the sole stockholders?

A. Yes, sir.

Q. In the same percentages ?' A. Yes.

Q. The third company you mentioned is Jemez?

A. Jemez.

Q. And its full name?

A. Jemez Lumber Company.

Q. Is that a corporation? A. Yes, sir.

Q. I take it this corporation and the Crown cor-

poration are both New Mexico corporations, is that

right? A. Yes, sir.

Q. I mean organized under the laws of the [131

State of New Mexico? A. Yes, sir.

Q. Are you three the sole stockholders of Jemez?

A. Yes, sir.

Q. In the same percentages? A. Yes, sir.

Q. There are no other corporations engaged in

the lumber business in which you have any financial

interest in New Mexico, is that a correct statement ?

A. Yes.

Q. Now are you engaged in the lumber business

in any states other than New Mexico and Arizona ?

A. Yes, we have a corporation, I think, in Utah.
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Q. When you say "I think," what do you mean

by that, sir?

A. Because it has been organized not so long ago,

and I'm not sure, I can't give you the full informa-

tion.

Q. Tell me its name, please.

A. I don't remember even the name.

Q. You say "Organized not so long ago," how

long ago, sir? A. Maybe 90 days.

Q. Who are the stockholders in that corpora-

tion? [14] A. The same stock.

Q. In the same percentages ? A. Yes.

Q. In what part of Utah is it engaged in bus-

iness? A. Salt Lake City.

Q. You know who organized the corporation

there, what attorney ? A. Yes.

Q. What is his name? A. Alvin Smith.

Q. Now are there any other states than the three

we have mentioned, New Mexico, Arizona, and Utah,

in which you are engaged or participate in engaging

in the lumber business ? A. That's it.

Q. Now in so far as Arizona is concerned, in

what part, of Arizona are you engaged in the lum-

ber business? A. In Winslow, Arizona.

Q. That is all? A. Yes, sir.

Q. When did you first commence engaging in

the lumber business in the Winslow area?

A. Would you explain to me the question in a

more precise way? [15]
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Q. In what respect, Mr. Liberman?

A. Do you mean in purchasing lumber or

Q. Let me ask you, sir, perhaps I can shorten it

by asking you this: you acquired some of the so-

called Aztec lands in the Wallace Ranger Working

Circle, did you not, near Winslow? A. Yes.

Q. When was that? A. That was in '56.

Q. About May or June? A. May, 1956.

Q. Was that your first participation in any way

in the lumber business in Winslow? A. No.

Q. Where, and in what manner were yon en-

gaged in the lumber business in Winslow prior to

May, 1956?

A. We had been buying rough green and sur-

face lumber since, I would say, 1946.

Q. And transporting it from the Winslow area

to New Mexico for final processing or manufactur-

ing, is that what you mean, Mr. Liberman ?

A. Yes.

Q. Were you engaged prior to 1956 in cutting

timber yourself, or buying it after it was cut?

A. Both, I would say. [16]

Q. Did you have prior to 1956 any Forest Serv-

ice permits or contracts that authorized you to

cut lumber in the Winslow area? A. No.

Q. When did you first acquire such Forest Serv-

ice permits or contracts?

A. I would like for you to be more specific.

Q. I mean in the Winslow area, of course.
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A. Yes, but the timber that we had, Winslow

was private timber that we bought, not forest.

Q. I'll ask you about that later, sir, I'm asking

now about when you first acquired any Forest

Service permits or contracts in the Winslow area.

A. You mean U.S. Forest Service?

Q. Yes.

A. We haven't any.

Q. Not to this date?

A. To this date, yes, we have.

Q. Well, when did you first get one?

A. In November, '56—excuse me—'58.

Q. As a result of the transaction that is the

subject of this lawsuit, you mean? A. Yes.

Q. Until that time you had no Forest Service

permits, IT. S. Forest Service permits, in the [17]

Winslow area, that's true, is it?

A. That's true.

Q. When did you first have any permits from

private parties or contracts with private parties

for timber in the Winslow area? You indicated

awhile ago in a statement you made that you did

have some.

A. Would you please specify what you mean

by "Winslow area"?

Q. Well, there are—tell me what you, in your

own language, what you mean by a "working

circle"?
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A. A working circle, as far as U. S. Forest

Service is concerned, is a limited area of the U. S.

Forest Service supplying timber to a specific mill.

Q. Now in Winslow, or near Winslow, I should

say, there are two working circles that supply

timber to the two plants in Winslow, that's true,

isn't it? A. Yes.

Q. And that has been true for several years?

A. Yes.

Q. Those two are the Chevalon Working Circle

and the Wallace Ranger Working Circle, is that

right? A. Yes. [18]

Q. They lie to the south of Winslow?

A. Yes.

Q. They are divided substantially in half, so

far as the timber is concerned? A. Yes, sir.

Q. By a roadway that runs north and south,

relatively speaking, isn't that right?

A. Well, I'm not too familiar with the

Q. Have you been there?

A. I have been there, yes.

Q. Is the Chevalon Working Circle, does it lie

to the east of the road that runs north and south

dividing these two working circles?

A. Mr. Romley, I'm not too familiar with the

conditions up there.

Q. In any event, you do know that for several

years there have been only two working circles that

supply timber for the two existing mills in Witts-

low, that's true? A. Yes.
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Q. And there is no other source of supply, to

your knowledge, economically, that is to say, of

timber for the two existing mills in Winslow other

than Chevalon and the Wallace Ranger Working

Circle, is that right?

A. And the Aztec timber. [19]

Q. And the Aztec timber. The Aztec timber we

speak of is located in these two working circles,

that's true, isn't it, interspersed here and there

in alternate sections for the most part?

A. I can't answer the question, I'm not too

familiar with the geographical conditions up there.

Q. Now I assume you would agree, Mr. Liber-

man, that a mill or plant engaged in the lumber

business has and can have no value unless it is

backed up by standing timber in one or another

working circle, that's true, isn't it?

A. Would you please repeat the question?

Q. Is it correct to say this, Mr. Liberman, that

a mill or a lumber plant is dependent, so far as its

economic operation or profitable operation, upon

having timber available at one or more of the

working circles that supply timber to that plant?

A. Yes.

Q. So a plant without timber has no value, sub-

stantially speaking?

A. I don't agree with you.

Q. Well, it has greater value, that is a mill or

a plant has greater value if it has standing timber
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in a working circle to supply it, that is correct,

isn't it [20] A. Yes.

Q. I suppose you would agree, too, sir, that the

value of any given plant or lumber mill depends

upon what the owner or operator of that mill or

plant can make out of it in the manufacture and

sale of lumber. Would you agree with that state-

ment? A. Would you repeat it, sir?

Mr. Romley: Would you read it?

(The question was read.)

A. Yes.

Q. Now for the past several years there have been

only two plants or mills—how do you prefer to des-

ignate these locations there in Winslow, sir, the one

that you operate now as Duke City and where the

Nagel Lumber & Timber operate, do you call that

a mill or plant? A. A plant.

Q. All right, I will try to refer to it hereafter

as a plant, And by "a plant," you mean the entire

physical plant there in Winslow and the standing

timber behind it in the forest, is that right?

A. No.

Q. What do you mean by "plant"?

A. By "plant," I mean the physical buildings,

[21] equipment, and real estate of the plant,

Q. And that is all? A. That is all.

Q. Now when did you first engage m business

with the Arizona Timber Company in the Winslow

area?
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A. After the fire in the Sitgreaves Forest oc-

curred, I don't remember the date.

Q. Was that in about '56 or '57?

A. That's right.

Q. Shortly after you acquired some Aztec lands'?

A. Aztec timber.

Q. Aztec timber, rather? A. Yes, sir.

Q. Perhaps we would be better if we keep this

in its chronological order. You told us that you

purchased some Aztec timber in May, 1956?

A. That's right.

Q. How much did you buy at that time, sir?

A. Over 60 million feet.

Q. Was it about sixty-three or four million feet?

A. That's right.

Q. Who did you purchase it from?

A. Southwest Lumber Mills. [22]

Q. You remember what you paid for it?

A. Yes, some at $25 and some at 16.

Q. It was to average out somewhere in the

neighborhood of $19, wasn't it?

A. That's right,

Q. At that time you did not have a mill in which

you could manufacture your timber in the Aztec

lands, in the Aztec area there, is that right?

A. No.

Q. That is correct, isn't it?

A. That is correct, yes.
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Q. So after you acquired these 63 or 64 mil-

lion feet of Aztec timber you looked around then

to find a mill to manufacture your timber?

A. No, when I acquired the timber I had the

right to establish two circular mills in the woods

to mill it.

Q. Did you? A. No.

Q. Instead, you looked around to find an exist-

ing mill to manufacture your timber, is that right?

A. No, sir.

Q. You never did? A. No, sir. [23]

Q. We have got two negatives here, sir, and I

want to find out exactly what your answer is. Are

you telling me that you never attempted to get

an existing mill to manufacture your Aztec tim-

ber?

A. The mills approached me to manufacture

the timber for me.

Q. Which mills?

A. Arizona Timber Company and the Nagel

Lumber Company.

Q. Who made the first approach?

A. Arizona Timber Company.

Q. And who were that company?

A. T. P. Gallagher.

Q. How long was it after you acquired the Az-

tec timber that this occurred ?

A. It was even before the official writing of the

contract, it was the end of 1955.
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Q. Did you make an agreement or contract at

that time for the Arizona Timber Company to

manufacture your Aztec timber if you should suc-

ceed in acquiring some?

A. We had been negotiating.

Q. Well, did you make a contract at that time?

A. No.

Q. When did you make a contract?

A. In 1957. [24]

Q. August the 9th? A. Yes, sir.

Q. So you started your negotiations with the

Arizona Timber to manufacture your Aztec timber

if you should acquire it even before you did ac-

quire it?

A. Before we officially acquired it.

Q. It was only one time you acquired it, isn't it ?

A. No, we have a written letter of committals.

Q. From Southwest? A. To Southwest.

Q. Do you remember the date?

A. Yes, I would say in January, '56, or Feb-

ruary.

Q. I take it that is a written commitment on

your part to buy sixty-three or four million feet,

is that right? A. That's right,

Q. But that was not completed until some three

months later in May ?

A. It was subject to their acquiring the timber

from Aztec.

Q. From Aztec. A. Yes.














